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Highlights 


Cumulative  List  of  Public  Laws — ^The  third  and  final 
cumulative  list  of  public  laws  for  the  first  session  of  the  96th 
Congress  can  be  found  in  the  Reader  Aids  Section  of  this 
issue. 

3526  Special  Projects  for  Severely  Disabled  Individuals 

HEW/HDSO  announces  availability  of  FY 1980 
grant  funds;  applications  to  be  received  by  3-14-80 
(Part  III  of  this  issue) 

3388  Centers  for  Independent  Living  Rehabilitation 

Services  HEW/HDSO  announces  availability  of 
FY  1980  grant  funds  for  establishment  and 
operations 

3335  Income  Poverty  Guidelines-  CSA  proposes  ' 

amendment  to  rule  concerning  use  of  guidelines  to 
provide  automatic  eligibility  for  CSA  program 
services  to  certain  individuals  and  families; 
comments  by  3-17-80 

3530  Child  Abuse  and  Neglect  Grant  Program— FY  1980 

HEW/HDSO  issues  notice  of  research, 
demonstration  and  service  improvement  priorities; 
comments  by  3-17-80  (Part  IV  of  this  issue) 

3421  Veterans  Administration’s  Mortgage  Credit 

Assistance  Program  VA  announces  availability 
of  program  evaluation 


CONTINUED  INSIDE 
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Highlights 


3330  Veterans’  Loan  Guaranty  VA  proposes  increase 
in  the  maximum  charge  for  legal  services  allowed  to 
a  holder  on  a  claim  under  the  guaranty;  comments 
by  2-19-80 

3272,  Federal  Maritime  FMC  issues  rules  to  establish 

3311  methods  for  evaluating  rates  in  the  domestic 
offshore  trades  and  publishes  guidelines  for 
determining  what  constitutes  a  just  and  reasonable 
rate  of  return  or  profit  for  non-vessel  operating 
common  carriers  in  the  domestic  offshore  trades  (2 
documents) 

3387  Federal  Trade-Equal  Credit  Opportunity  Act 

.  Monitoring  Program  FTC  proposes  to  enter  into 

agreement  with  Farmers  Home  Administration  to 
obtain  information  pertaining  to  FmHA’s 
compliance  with  the  Equal  Credit  Opportunity  Act: 

,  comments  by  2-19-80 

3259  Railroad  Retirement  RRB  amends  rules 

concerning  eligibility  for  a  disability  annuity  and 
procedure  for  notification  of  initial  decisions: 
effective  1-17-80 

3482,  Federal  Labor  Relations  FLRA  issues  rules 

3522  governing  the  processing  of  cases  and  issues 

memorandum  setting  forth  duties  and  authority  of 
the  General  Counsel  of  the  Federal  Labor  Relations 
Authority;  effective  1-28-80  (2  documents)  (Part  II  of 
this  issue) 

3538  Small  Hydroelectric  Power  Project  Feasibility 

Studies  and  Related  Licensing  DOE  issues  rule 
concerning' loans:  effective  2-19-80  (Part  V  of  this 
issue) 

3361  Privacy  Act  USDA/Sec’y  publishes  document 

affecting  systems  of  records;  comments  by  3-17-80 

3552  Recombinant  DNA  Research  HEW/NIH  issues 
notice  of  actions  to  be  taken;  effective  1-17-80 
(Part  VI  of  this  issue) 

3436  Sunshine  Act  Meetings 


Separate  Parts  of  This  Issue 

3462  Part  II,  FLRA 
3526  Part  III,  HEW/HDSO 

3530  Part  IV,  HEW/HDSO 

3538  Part  V,  DOE 
3552  Part  VI,  HEW/NIH 
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Agency  for  International  Development  Defense  Department 

NOTICES  See  also  Air  Force  Department. 


Meetings: 

3419  International  Food  and  Agricultural  Development 
Board 

Aging,  Federal  Council 

NOTICES 
3384  Meeting 

Agricultural  Marketing  Service 

RULES 

3249  Oranges  (navel)  grown  in  Ariz.  and  Calif. 

Agriculture  Department 

See  also  Agricultural  Marketing  Service:  Farmers 
Home  Administration. 

NOTICES 

3361  Privacy  Act;  system  of  records 

Air  Force  Department 

NOTICES 

Environmental  statements;  availability,  etc.: 

3368  Consolidated  Space  Operations  Center;  proposed 

location 

Census  Bureau 

NOTICES 

3362  Population  censuses,  special;  discontinuation 
during  conduct  of  1980  census 

Civil  Rights  Commission 

NOTICES  ' 

Meetings;  State  advisory  committees 
3362  California 

3362  Massachusetts 

Commerce  Department 

See  Census  Bureau!  National  Technical  Information 
Service. 

Commodity  Futures  Trading  Commission 

RULES 

3357  Confidential  treatment  of  sensitive  information; 
petition  filing 

Community  Services  Administration 

PROPOSED  RULES 
Community  action  programs: 

3335  Income  poverty  guidelines;  program  eligibility 

certification  procedures 
NOTICES 

3368  CFR  Title  45,  Parts  500  to  1199;  availability 

Consumer  Affairs  Council 

NOTICES 

Meetings: 

3368  Federal  Consumer  Programs;  workshops 

Consumer  Product  Safety  Commission 
NOTICES 

3436  Meetings:  Sunshine  Act 


NOTICES 

Meetings: 

3369  Electron  Devices  Advisory  Group 

Drug  Enforcement  Administration 

NOTICES 

Registration  applications,  etc.;  controlled 
substances: 

3403  Lawing,  Karl  Lander,  M.D. 

3405  Zimmerman,  Lamar  T.,  M.D. 

Economic  Regulatory  Administration 
NOTICES 

Consent  orders: 

3372  Theis  Standard,  et  al. 

3374  Paul’s  Shell  Service 

Remedial  orders: 

3373  Earl’s  Downtown  Standard 

''  3373  Fleming’s  Mobil  Service 

3373  Gregg  Malik’s  Union  76 

Energy  Department 

Side  also  Economic  Regulatory  Administration; 
Energy  Research  Office;  Federal  Energy  Regulatory 
Commission. 

RULES 

Public  Utility  Regulatory  Policies  Act: 

3538  Hydroelectric  power  projects,  small;  loans  for 

feasibility  studies  and  related  licensing 
NOTICES 

Disallowance  orders: 

3370  Amerada  Hess  Corp. 

3371  Marathon  Oil  Co. 

3371  Murphy  Oil  Corp. 

Meetings: 

3369  Consumer  Affairs  Advisory  Committee 

3381  Module  oil  shale  retort  facility;  environmental 
impact  statement;  intent 

Energy  Research  Office 

NOTICES 

Meetings: 

3381  Energy  Research  Advisory  Board  (2  documents) 

Environmental  Protection  Agency 

RULES 

Air  quality  implementation  plans;  approval  and 
promulgation;  various  States,  etc.: 

3270  California 

PROPOSED  RULES 

Air  pollution;  standards  of  performance  for  nevv 
stationary  sources: 

3333  Phosphate  rock  plants 

Air  programs:  approval  and  promulgation;  State 
plans  for  designated  facilities  and  pollutants: 

3334  Puerto  Rico  and  Virgin  Islands 

Air  quality  implementation  plans;  aj^roval  and 
promulgation;  various  States,  etc: 

3331  New  York 

3333  Rhode  Island;  extension  of  time 
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3316  Pesticides,  aerial  application;  petitions 

Water  pollution;  effluent  guidelines  for  point  source 
categories: 

3335  Gum  and  wood  chemicals;  extension  of  time 

NOTICES 

Water  pollution- control;  safe  drinking  water;  public 
water  systems  designations; 

3382  North  Carolina 


Federal  Deposit  Insurance  Corporation 

NOTICES 

3436,  Meetings;  Sunshine  Act  (3  documents) 

3437 

Federal  Election  Commission 
NOTICES 

3437  Meetings;  Sunshine  Act 


Environmental  Quality  Council 

NOTICES 

3436  Meetings;  Sunshine  Act 

Equal  Employment  Opportunity  Commission 

NOTICES 

3383  Job  segregation  and  wage  discrimination;  hearing 

Farmers  Home  Administration 

RULES 

Loan  and  grant  making: 

3249  Closing  attorneys  serving  as  escrow  agents; 

insurance  requirements 

Federal  Aviation  Administration 
RULES 

Airworthiness  directives 
3253  General  Dynamics;  correction 

3253  Gulfstream  American  Corp. 

3251  Hughes 

3254  McDonnell  Douglas 

3252  Sikorsky 

3251  Varga 

3256  Transition  areas 

PROPOSED  RULES 

3329  Aircraft  and  airport  security;  air  carrier  operations; 
extension  of  time 
Airmen  certification: 

3324  Pilots  and  flight  instructors;  training  in  advanced 

flight  training  simulators;  extension  of  time 
3325,  Control  zones  (2  documents) 

3329 

3326  Control  zones  and  transition  areas 
3316  Pesticides,  aerial  application;  petitions  ' 

3325,  Transition  areas  (3  documents) 

3327, 

3328 

Federal  Communications  Commission 

PROPOSED  RULES 
Common  carrier  services: 

3353  Telephone  private  line  rate  structure  and  volume 
discount  practices;  American  Telephone  & 
Telegraph  Co.;  extension  of  time 
Practice  and  procedure: 

3335  Public  participation  in  proceedings; 

reimbursement  ... 

Radio  services,  special: 

3349  Land  mobile  services;  temporary  licensing  in 
business  radio  service  in  450-470  MHz  band 
NOTICES 

Common  carrier  services: 

3383  AT&Ts  manual  and  procedures  for  allocation  of 
*  costs;  inquiry,  extension  of  time 

3384  Radio  Conference  for  AM  broadcasting;  meeting  to 
develop  U.S.  position;  report 


Federal  Energy  Regulatory  Commission 

PROPOSED  RULES 

Natural  Gas  Policy  Act  of  1978: 

3330  Incremental  pricing;  industrial  users  not  granted 
exemption  from  program  by  statute:  extension  of 
time 
NOTICES 
Hearings,  etc.: 

3374  Carnegie  Natural  Gas  Co. 

3374  Columbia  Gas  Transmission  Corp. 

3375  Commonwealth  Edison  Co. 

3375  Consolidated  Gas  Supply  Corp. 

3375  Delmarva  Power  &  Light  Co. 

3375  East  Tennessee  Natural  Gas  Co. 

3376  El  Paso  Natural  Gas  Co.  - 

3378  Kansas-Nebraska  Natural  Gas  Co.,  Inc. 

3378  Northern  Natural  Gas  Co. 

3379  Panhandle  Eastern  Pipe  Line  Co. 

3379  Public  Service  Co.  of  New  Mexico 

3379  '  Sea  Robin  Pipeline  Co. 

3380  Southwestern  Public  Service  Co. 

3380  Washington  Water  Power  Co. 

Federal  Highway  Administration 
NOTICES 

Bridge  tolls,  etc.: 

3419  Delaware  River  Port  Authority 

Commercial  motor  carriers: 

3419  Citizens  band  radio  use;  policy  statement 

Federal  Labor  Relations  Authority 

RULES 

3482  Case  processing 

3522  General  Counsel;  authority  and  responsibilities 

Federal  Maritime  Commission 

RULES 

Financial  reports  by  carriers  in  domestic  offshore 
trades: 

3272  .  Just  and  reasonable  rate  of  return  or  profit 
determination  guidelines 
Financial  reports  by  non-vessel  carriers  in 
domestic  offshore  trade: 

3311  Reasonable  rate  profit  guidelines 

NOTICES 

Complaints  filed: 

3385  Sunmark,  Inc.  v.  Combi  Lines 

Freight  forwarder  licenses: 

3384  Avion  Forwarding,  Inc. 

3385  Brown,  James  E. 

Federal  Reserve  System 

NOTICES 

Applications,  etc.; 

3386  Citicorp  et  al. 

3386  Howland  Bancshares,  Inc. 


/ 
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Federal  Trade  Commission 
NOTICES 

3387  Equal  Credit  Opportunity  Act;  monitoring  program; 
inquiry 

Fiscal  Service 
RULES  *  . 

3261  Book-entry  Treasury  bills 

General  Services  Administration 

RULES 

Procurement: 

3296  Educational  institutions;  cost  principles 

Property  management: 

3271  AOP  and  telecommunications  management; 

future  plans  submission  requirements;  temporary 
suspension 

Geological  Survey 

NOTICES 

Outer  Continental  Shelf: 

3392  Oil  and  gas  lease  operations;  Gulf  of  Mexico, 
PaciHc,  Gulf  of  Alaska  and  Atlantic  areas; 
correction 

Health,  Education,  and  Welfare  Department 

See  Human  Development  Services  OfHce;  National 
Institutes  of  Health;  Public  Health  Service. 

Historic  Preservation,  Advisory  Council 
NOTICES 
3361  Meeting 

Housing  and  Urban  Development  Department 

PROPOSED  RULES 
Low  income  housing: 

3330  Housing  assistance  payments  program;  State 

housing  agencies:  Congressional  waiver  request 

Human  Development  Services  Office 

NOTICES 

Grant  applications  and  proposals;  closing  dates: 
3530  Child  abuse  and  neglect  program,  fiscal  year 
1980 

3388  Independent  living  rehabilitation  services 
centers;  establishment  and  operation 

3526  Severely  disabled  individuals,  special  projects 

Interior  Department 

See  Geological  Survey:  National  Park  Service; 
Surface  Mining  Office. 

International  Trade  Commission 

NOTICES 

Import  investigations: 

3401  Electric  typewriters  from  Japan  et  al. 

3402  Leather  from  India,  et  al. 

3399  Rotary  scraping  tools 

3399  -  Roses  from  the  Netherlands 

3402  Spun  acrylic  yam  from  Italy;  correction 

3403  Spun  acrylic  yam  from  Japan,  et  al. 

3400  Taps,  cocks,  valves,  etc.  from  Italy  et  al. 

Interstate  Commerce  Commission 

PROPOSED  RULES 
Practice  mles: 

3353  Rail  market  dominance;  threshold  determination 

tests 


NOTICES 
Motor  carriers: 

3434  Blue  Bird  Coach  Lines,  Inc.,  extension — Genesee 
County,  N.Y. 

3421  Permanent  authority  applications 

3421  Released  rates  applications 

Railroad  services  abandonment: 

3434  Southern  Pacihc  Transportation  Co. 

Justice  Department 

See  Drug  Enforcement  Administration. 

Land  Management  Bureau 

NOTICES 

Outer  Continental  Shelf: 

3391  Oil  and  gas  lease  sales;  Beaufort  Sea,  Alaska 
Wilderness  areas;  characteristics,  inventories,  etc.: 

3392  Utah 

Management  and  Budget  Office 

NOTICES 

3414  Agency  forms  under  review 

National  Credit  Union  Administration 

NOTICES 

3437  Meetings;  Sunshine  Act 

National  Institutes  of  Health 

NOTICES 

3552  Recombinant  DNA  research:  actions  under 
guidelines 

National  Park  Service 

RULES 

3261  Fire  Island  National  Seashore;  zoning  regulations 
NOTICES 

Boundary  establishment,  descriptions,  etc.: 

3393  Big  Cypress  National  Preserve,  Fla. 

3396  Middle  Delaware  National  Scenic  and 

Recreational  River,  Pa.  and  N.J. 

3394  William  Howard  Taft  National  Historic  Site, 
Ohio 

Environmental  statements;  availability,  etc.: 

3393  Ninety  Six  National  Historic  Site,  S.C. 

National'Science  Foundation 

NOTICES 

3405  Organization,  functions  and  information  for  public 
guidance 

National  Technical  Information  Service 

NOTICES 

3363-  Inventions,  Government-owned;  availability  for 
3367  licensing  (4  docvunents) 

National  Transportation  Safety  Board 
NOTICES 

3411  Accident  reports,  safety  recommendations  and 
responses,  etc.;  availability 

Neighborhood  Reinvestment  Corporation 

NOTICES 

3438  Meetings;  Sunshine  Act 

Nuciear  Regulatory  Commission 

RULES 

Practice  rules: 

Domestic  licensing  proceedings 


3250 


VI 
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NOTICES 

Applications,  etc.: 

3411  Arizona  Public  Service  Co.  et  al. 

Pension  Policy,  President’s  Commission 

NOTICES 

3416  Staff  contacts,  reports 

Public  Health  Service 

NOTICES 

3391  Health  maintenance  organizations,  qualified;  list 

Railroad  Retirement  Board 

RULES  .  . 

3259  Annuities;  disability  eligibility  and  notification 
procedures 

Research  and  Special  Programs  Administration, 

Transportation  Department 

RULES 

Pipeline  safety: 

3272  Natural  and  other  gas;  transmission  line  repair 

Securities  and  Exchange  Commission 

RULES 

32M  Pooled  income  funds;  policy  statement 
NOTICES 
Hearings,  etc.: 

3416  Gulf  Power  Co. 

Self-regulatory  organizations;  proposed  rule 
changes: 

3417  Midwest  Stock  Exchange,  Inc. 

Small  Business  Administration 

NOTICES 
Disaster  areas; 

3418  Kansas 

3418  Puerto  Rico 

3418  Nebraska 

3418  Virginia  - 

State  Department 

See  Agency  for  International  Development  - 

Surface  Mining  Office 

NOTICES 

Permanent  program  submission;  various  States: 
3398  Texas;  extension  of  time 

Surface  coal  mining  operations;  lands  unsuitable 
for  mining;  designation: 

3396  Utah 

Textile  Agreements  Implementation  Committee 

NOTICES 

Cotton,  wool,  and  man-made  textiles: 

3367  Malaysia,  et  al. 

Transportation  Department 

See  Federal  Aviation  Administration;  Federal 
Highway  Administration;  Research  and  Sp^ecial 
Programs  Administration,  Transportation 
Department. 

Treasury  Department 

See  also  Fiscal  Service. 

NOTICES 

Meetings: 

3421  Treasury  Small  Business  Advisory  Committee 


Veterans  Administration . 

PROPOSED  RULES 
Loan  guaranty: 

3330  Mobile  home  or  real  estate  loan  guaranty; 

maximum,  charge  for  legal  services;  increase 
NOTICES 

3421  Mortgage  Credit  Assistance  Program,  evaluation, 
summary  report;  availability 


MEETINGS  ANNOUNCED  IN  THIS  ISSUE 


ADVISORY  COUNCIL  ON  HISTORIC  PRESERVATION 

3361  2—6  and  2—7—80 

aVIL  RIGHTS  COMMISSION 

3362  California  Advisory  Committee,  2-9-80 
3362  Massachusetts  Advisory  Committee,  2-7-80 

CONSUMER  AFFAIRS  COUNCIL 

3368  Executive  Order  12160  (On  Federal  consumer 
programs)  workshop,  2-6-80 

DEFENSE  DEPARTMENT 

Office  of  Secretary — 

3369  DOD  Advisory  Group  on  Hectron  Devices,  2-7-80 

ENERGY  DEPARTMENT 

3369  Consumer  Affairs  Advisory  Committee  and 
Subcommittees,  2-4  and  2-5-80 
3381  Energy  Research  Advisory  Board,  2-7  and  2-8-80 
3381  Energy  Research  Advisory  Board,  Geothermal 
Panel,  2-5  and  2-6-80 

HEALTH,  EDUCATION,  AND  WELFARE  DEPARTMENT 

Federal  Council  on  the  Aging — 

3384  Special  Aging  Populations  Committee,  1-24-80 

STATE  DEPARTMENT 

Agency  for  International  Development — 

3419  Board  for  International  Food  and  Agricultural 
Development,  2-14-80 

TREASURY  DEPARTMENT 

Office  of  the  Secretary — 

3421  Treasury  Small  Business  Advisory  Committee,  2-4 
and  2-5-80 

HEARINGS 

EQUAL  EMPLOYMENT  OPPORTUNITY  COMMISSION 
3383  Job  segregation  and  wage  discrimination,  2-28  and 
2-29-80 
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CFR  PARTS  AFFECTED  IN  THIS  ISSUE 


A  cumulative  list  of  the  parts  affected  this  month  can  be  found  in 
the  Reader  Aids  section  at  the  end  of  this  issue. 


5  CFR  90 .  3349 

Ch.  XIV  (2  documents) . 3482,  '  40  cFR 

3522  192 . 3272 

7  CFR  Proposed  Rules: 

907 .  3249  1109 . 3353 

1890t . 3249 

10  CFR 

^ . 3250 

797 .  3538 

14  CFR 

39  (6  documents) . 3251- 

3254  ^ 

71 . 3256 

Proposed  Rules: 

Ch.  1 . 3316 

61 . 3324 

71  (6  documents) . 3325- 

3329 

107  . 3329 

108  3329 

121  (2  ck^ments) . 3324, 

3329 

129 . 3329 

135 . 3329 

17  CFR 

145 . 3257 

231 . 3258 

241 . 3258 

271 . 3258 

18  CFR 

Proposed  Rules: 

282 .  3330 

20  CFR 

208 . 3259 

260 . 3259 

24  CFR 

Proposed  Rules: 

883 . 3330 

31  CFR 

350 .  3261 

36  CFR 

28 . . . 3261 

38  CFR 

Proposed  Rules: 

36 . 3330 

40  CFR 

52 . 3270 

Proposed  Rules: 

Ch.  1 . 3316 

52  (2  documents) . 3331, 

3333 

60  . 3333 

62 . 3334 

81 . 3333 

454 .  3335 

41  CFR 

Ch.  101 . 3271 

1-15 . 3296 

45  CFR 

1660 .  3335 

46  CFR 

512 . 3272 

514 . 3311 

47  CFR 
Proposed  Rules: 

1  (2  documents) . 3335, 

3349 

2  . 3349 

61  _ _ _ 3353 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having 
general  applicability  and  legal  effect,  most 
of  which  are  keyed  to  and  codified  in 
the  Code  of  Federal  Regulations,  which  is 
published  under  50  titles  pursuant  to  44 
U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold 
by  the  Superintendent  of  Documents. 

P^es  of  new  books  are  listed  in  the 
first  FEDERAL  REGISTER  issue  of  each 
month. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Part  907 

[Navel  Orange  Reg.  476] 

Navel  Oranges  Grown  in  Arizona  and 
Designated  Part  of  California; 
Limitation  of  Handling 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Final  Rule. 

SUMMARY:  This  regulation  establishes 
the  quantity  of  fresh  California-Arizona 
navel  oranges  that  may  be  shipped  to 
market  during  the  period  January  18-24, 
1980.  Such  action  is  needed  to  provide 
for  orderly  marketing  of  fresh  navel 
oranges  for  this  period  due  to  the 
marketing  situation  confronting  the 
orange  industry. 

EFFECTIVE  DATE:  January  18, 1980. 

FOR  FURTHER  INFORMATION  CONTACT: 

Malvin  E.  McGaha,  202-447-5975. 
SUPPLEMENTARY  INFORMATION:  Findings. 
This  regulation  is  issued  under  the 
marketing  agreement,  as  amended,  and 
Order  No.  907,  as  amended  (7  CFR  Part 
907),  regulating  the  handling  of  navel 
oranges  grown  in  Arizona  and 
designated  part  of  California.  The 
agreement  and  order  are  effective  under 
the  Agricultural  Marketing  Agreement 
Act  of  1937,  as  amended  (7  U.S.C.  601- 
674).  This  action  is  based  upon  the 
recommendations  and  information 
submitted  by  the  Navel  Orange 
Administrative  Committee,  and  upon 
other  available  information.  It  is  hereby 
found  that  this  action  will  tend  to 
effectuate  the  declared  policy  of  the  act. 

The  committee  met  on  January  15, 

1980,  to  consider  supply  and  market 
conditions  and  other  factors  affecting 
the  need  for  regulation  and 


recommended  a  quantity  of  navel 
oranges  deemed  advisable  to  be 
handled  during  the  specified  week.  The 
committee  reports  the  demand  for  navel 
oranges  is  strong. 

It  is  further  found  that  it  is 
impracticable  and  contrary  to  the  public 
interest  to  give  preliminary  notice, 
engage  in  public  rulemaking  and 
postpone  the  effective  date  until  30  days 
after  publication  in  the  Federal  Register 
(5  U.S.C.  553),  because  of  insuffcient 
time  between  the  date  when  information 
became  available  upon  which  this 
regulation  is  based  and  the  effective 
date  necessary  to  effectuate  the 
declared  policy  of  the  act.  Interested 
persons  were  given  the  opportunity  to 
submit  information  and  views  on  the 
regulation  at  an  open  meeting.  It  is 
necessary  to  effectuate  the  declared 
purposes  of  the  act  to  make  these 
regulatory  provisions  effective  as 
specified,  and  handlers  have  been 
apprised  of  such  provisions  and  the 
effective  time. 

Further,  in  accordance  with 
procedures  in  Executive  Order  12044, 
the  emergency  nature  of  this  regulation 
warrants  publication  without 
opportunity  for  further  public  comment. 
The  regulation  has  not  been  classified 
significant  under  USDA  criteria  for 
implementing  the  Executive  Order.  An 
Impact  Analysis  is  available  from 
Malvin  E.  McGaha,  Fruit  Branch,  Fruit 
and  Vegetable  Division,  AMS,  USDA, 
Washington,  D.C.  20250,  phone  202-447- 
5975. 

§  907.776  Navel  Orange  Regulation  476. 

Order,  (a)  The  quantities  of  navel 
oranges  grown  in  Arizona  and 
California  which  may  be  handled  during 
the  period  January  18, 1980,  through 
January  24, 1980,  are  established  as 
follows: 

(1)  District  1: 1,246,000  cartons; 

(2)  District  2: 126,000  cartons; 

(3)  District  3:  unlimited; 

(4)  District  4:  28,000  cartons. 

(b)  As  used  in  this  section,  "handled”, 
“District  1",  “District  2”,  “District  3”, 
“District  4”,  and  “carton”  mean  the 
same  as  deHned  in  the  marketing  order. 

(Secs.  1-19,  48  Stat.  31,  as  amended;  7  U.S.C. 
601-674). 


Dated;  January  16, 1980. 

D.  S.  Kuryloski, 

Deputy  Director,  Fruit  and  Vegetable 
Division,  Agricultural  Marketing  Service. 

|FR  Doc.  80-1805  Filed  1-16-80;  12«2  pm| 

BILLING  CODE  3410-02-M 

Farmers  Home  Administration 
7  CFR  Part  1890t 

Approved  Loan  Closing  Attorneys 
Who  Serve  as  Escrow  Agents; 
Insurance  Requirements 

agency:  Farmers  Home  Administration, 
USDA. 

action:  Final  rule. 

summary:  The  Farmers  Home 
Administration  (FmHA)  amends  its 
requirements  regarding  errors  and 
omissions  insmance  for  approved  loan 
closing  attorneys  who  serve  as  Escrow 
Agents.  The  intended  effect  of  this 
action  is  to  permit  these  Escrow  Agents 
to  have  liability  insurance  policies  for 
errors  and  omissions  with  a  deductible 
not  to  exceed  $1,000  unless  prior 
approval  is  obtained  from  the  National 
Office.  This  action  is  needed  because  in 
certain  areas  of  the  country  this 
insurance  is  unavailable  without  a 
deductible. 

EFFECTIVE  DATE:  Effective  on  January  17, 
1980, 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Joseph  H.  Linsley,  USDA,  FmHA, 
Washington,  DC  20250,  Phone:  (202)  447- 
4057. 

SUPPLEMENTARY  INFORMATION:  Section 
1890t.2(a)(l)(i)  of  Part  1890t,  Chapter 
XVIII,  Title  7,  Code  of  Federal 
Regulations  is  amended  to  read  as 
follows: 

§  1890t.2  Procedure  for  implementation 
by  May  31, 1972. 

(a)  Use  of  designated  attorneys  and 
title  insurance  companies  for  loan 
closing.  *  *  * 

(1)  *  *  * 

(i)  The  designated  attorney  has 
liability  insurance  for  errors  and 
omissions  in  the  amount  of  at  least 
$100,000  (the  liability  insurance  policy 
may  have  a  deductible  of  not  more  than 
$1,000  unless  prior.authorization  is 
obtained  from  the  National  Office)  and 
has  a  fidelity  type  bond  of  at  least 
$10,000  or  equivalent  fidelity  type 
protection.  If  other  associates  or 
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secretarial  stalf  members  have  access  to 
the  funds  in  the  escrow  account,  each 
such  individual  must  have  a  fidelity 
bond  to  cover  any  fraudulent  or 
dishonest  act. 

***** 

This  document  has  been  reviewed  in 
accordance  with  FmHA  Instruction 
1901-G,  “Environmental  Impact 
Statements.”  It  is  the  determination  of 
FmHA  that  the  proposed  action  does  not 
constitute  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  environment  and,  in  accordance 
with  the  National  Environmental  Policy 
Act  of  1969,  Pub,  L.  91-190,  an 
Environmental  Impact  Statement  is  not 
required. 

In  certain  areas  of  the  country  liability 
insurance  for  errors  and  omissions  for 
attorneys  is  not  available  without  a 
deductible.  Our  present  regulations  do 
not  authorize  a  deductible  for  such 
insurance.  Since  attorneys  are  required 
to  carry  liability  insurance  to  be 
approved  by  FmHA  as  Escrow  Agents, 
attorneys  in  areas  where  liability 
insurance  is  unavailable  without  a 
deductible  are  unable  to  comply  with 
our  regulations.  Approved  loan  closing 
attorneys  serving  as  Escrow  Agents  are 
essential  to  our  program  administration. 

Therefore,  pursuant  to  the 
administrative  procedure  provisions  in  5 
U.S.C.  553,  it  is  found  upon  good  cause 
that  notice  and  other  public  procedure 
with  respect  to  this  final  rule  are 
impracticable  and  contrary  to  the  public 
interest  and  good  cause  is  found  for 
making  this  final  rule  effective  January 
17, 1980.  This  determination  has  been 
made  by  Mr.  Joseph  H.  Linsley,  Chief, 
Directives  Management  Branch. 

.This  final  rule  has  been  reviewed 
under  the  USDA  criteria  established  to 
implement  Executive  Order  12044, 
“Improving  Government  Regulations.”  A 
determination  has  been  made  that  this 
action  should  not  be  classiHed 
“significant”  under  those  criteria.  A 
Final  Impact  Statement  has  been 
prepared  and  is  available  from  the 
Office  of  the  Chief,  Directives 
Management  Branch.  USDA,  FmHA, 
Room  6346-S,  Washington,  DC  20250. 

(7  U.S.C.  1989:  (42  U.S.C.  1480);  delegation  of 
authority  by  the  Sec.  of  Agri.,  7  CFR  2.23: 
delegation  of  authority  by  the  Asst.  Sec.  for 
Rural  Development,  7  CFR  2.70), 

Dated:  January  9, 1980. 

James  E.  Thornton, 

Associate  Administrator,  Farmers  Home 
Administration. 

|FR  Doc.  80-1490  Filed  1-16-80;  8:45  am] 

BILLING  CODE  3410-07-M 


NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Part  2 

Rules  of  Practice  for  Domestic 
Licensing  Proceedings 

agency:  U.S.  Nuclear  Regulatory 
Commission. 

action:  Immediately  Effective  Final 
Rule  with  request  for  comment. 

summary:  The  Commission  has  decided 
to  delegate  to  its  Executive  Director  for 
Operations  the  authority  to  issue  Orders 
to  licensees  during  an  emergency.  This 
decision  necessitates  amendments  to 
certain  provisions  of  the  NRC  rules 
concerning  the  procedures  for  imposing 
requirements  by  Order.  The 
amendments  are  being  adopted  without 
notice  of  proposed  rulemaking  because 
it  is  a  rule  of  agency  organization, 
procedure,  or  practice.  Interested 
persons  may  submit  written  comments 
on  the  amendments  to  NRC.  The 
amendments  are  immediately  effective 
for  good  cause  in  accordance  with 
section  553(d)  of  the  Administrative 
Procedure  Act  (5  U.S.C.  553(d)). 
date:  The  amendments  are  effective  on 
January  17, 1980. 

Comments  must  be  received  on  or 
before, February  19, 1980. 
addresses::  Interested  persons  may 
submit  comments  to  the  Secretary  of  the 
Commission,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  D.C.  20555, 
Attention:  Docketing  and  Service 
Branch. 

FOR  FURTHER  INFORMATION  CONTACT: 

C.  W,  Reamer,  Office  of  the  General 
Counsel,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  D.C.  20555. 
Telephone  202/634-3288. 
SUPPLEMENTARY  INFORMATION:  The 
Executive  Director  for  Operations  has 
important  responsibilities  with  respect 
to  the  NRC  Incident  Response 
Organization.  He  is  a  member  of  the 
Executive  ManagementTeam  (EMT).  An 
overall  goal  of  the  Incident  Response 
Program  is  to  assure  that  proper  actions 
are  taken  to  protect  public  health  and 
safety  in  the  event  of  an  incident 
involving  NRC-licensed  activities.  The 
EMT  manages  NRC’s  response  to  such 
incidents  and  would,  in  an  appropriate 
case,  direct  a  licensee  to  take  specified 
actions  to  protect  public  health  and 
safety. 

The  EDO’s  responsibilities  with 
respect  to  NRC  Incident  Response  could 
entail  the  issuance  of  Orders  to 
licensees.  However,  the  EDO  has  not 
been  delegated  authority  to  issue  Orders 
in  emergencies  by  the  Commission. 


Other  staff  members  of  the  EMT  have 
such  authority. 

The  Commission  has  decided  to 
delegate  authority  to  the  EDO  to  issue 
Orders  to  licensees  in  emergencies.  The 
delegation  shall  be  effective  until 
cancelled  or  superseded  by  the 
Commission.  In  exercising  the  authority, 
the  EDO  may  determine  whether  an 
emergency  exists.  The  statutory 
authorization  for  this  delegation  is  found 
in  Section  201  and  Section  209  of  the 
Energy  Reorganization  Act  of  1974  (42 
U.S.C.  §§  5841  and  5849),  and  Section 
161  of  the  Atomic  Energy  Act  of  1954  (42 
U.S.C.  §  2201).  The  purpose  of  the 
delegation  is  to  give  the  EDO  authority 
for  such  Orders  to  licensees  as  he  may 
issue  during  an  emergency  in  connection 
with  his  responsibilities  as  part  of  the 
NRC’s  Incident  Response  Organization 
and  the  EMT.  This  authority  is  to  be 
exercised  by  the  EDO  in  accordance 
with  law  and  the  policies  of  the  NRC. 
The  authority  may  not  be  redelegated. 

The  authority  of  other  NRC  officials  is 
not  affected  by  this  delegation.  Section 
2,204  of  the  NRC  Rules  which,  by 
Commission  understanding,  authorizes 
action  by  staff  officials  shall  be 
understood  to  authorize  EDO  action 
during  an  emergency. 

General  notice  of  proposed 
rulemaking  is  dispensed  with  under  5 
U.S.C.  553(b)  because  the  amendments 
concern  rules  of  agency  organization, 
procedure,  or  practice.  Because  it  is 
necessary  that  the  EDO  have  all 
necessary  authority  immediately,  in 
case  of  an  emergency,  the  Commission 
finds  that  good  cause  exists  under  5 
U.S.C.  553(d)(3),  and  the  amendments 
are  effective  immediately.  However,,  the 
new  regulations  are  subject  to 
modification  in  response  to  public 
comments,  and  conunents  on  these 
amendments  are  invited. 

Pursuant  to  the  Atomic  Energy  Act  of 
1954  as  amended,  and  sections  552  and 
553  of  title  5,  United  States  Code,  the 
following  amendments  to  10  CFR  Part  2 
are  published  as  a  document  subject  to 
codification. 

§  2.202  [Amended] 

1.  Section  2.202(a)  of  Title  10,  Code  of 
Federal  Regulations,  is  amended  by 
revising  the  introductory  text  as  follows: 

(a)  The  Executive  Director  for 
Operations  during  an  emergency  as 
determined  by  the  EDO,  and  Director  of 
Nuclear  Reactor  Regulation,  Director  of 
Nuclear  Material  Safety  and  Safeguards, 
Director,  Office  of  Inspection  and 
Enforcement,  and  Director,  Office  of 
Administration,  as  appropriate  may 
institute  a  proceeding  to  modify, 
suspend,  or  revoke  a  license  or  for  such 
other  action  as  may  be  proper  by 
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serving  on  the  licensee  an  order  to  show 
cause  which  will: 

*  *  *  *  * 

2.  Section  2.202(f)  of  the  Title  10,  Code 
of  Federal  Regulations,  is  revised  to 
read  as  follows: 

(f)  When  the  Executive  Director  for 
Operations,  diuing  an  emergency  as 
determined  by  the  EDO,  or  the  Director 
Of  Nuclear  Reactor  Regulation,  Director 
of  Nuclear  Material  Safety  and 
Safeguards,  Director,  Office  of 
Inspection  and  Enforcement,  as 
appropriate,  Ends  that  the  public  health, 
safety,  or  interest  so  requires  or  that  the 
violation  is  willful,  the  order  to  show 
cause  may  provide,  for  stated  reasons, 
that  the  prodposed  action  be 
temporarily  effective  pending  further 
order. 

*  *  *  «  * 

(Sec.  161,  Pub.  L  83-703,  68  Stat.  948  (42 
U.S.C.  2201);  Sec.  201,  Pub.  L.  93-438,  88  Stat. 
1242  (42  U.S.C.  5841)) 

Dated  at  Washington,  D.C.  this  9th  day  of 
January  1980. 

For  die  Nuclear  Regulatory  Commission. 
Samuel  J.  Chilk, 

Secretary  of  the  Commission. 

|FR  Doc.  80-1346  Filed  1-16-80;  8:45  bdi) 

BILLING  CODE  7S90-01-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Docket  No.  79-WE-43-AD;  Arndt.  39-3664] 

Airworthiness  Directives;  Varga  Modei 
2150  Series  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA)  DOT. 
action:  Fii.al  rule. 

summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  which 
requires  reversal  of  the  installation  of 
two  bolts  attaching  the  rudder  balance 
weight  on  Varga  Model  2150  series 
airplanes.  The  AD  is  needed  to  prevent 
rudder  cable  interference  with  rudder 
balance  weight  attach  bolts  which  could 
result  in  loss  of  airplane  control  due  to  a 
rudder  jam  in  the  hard-over  position. 
DATES:  Effective  January  21, 1980. 
Compliance  schedule— Within  ten  (10) 
hours’  time  in  service  from  January  21, 
1980. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jerry  Presba,  Executive  Secretary, 
Airworthiness  Directive  Review  Board, 
Federal  Aviation  Administration, 
Western  Region,  P.O.  Box  92007,  World 
Way  Postal  Center,  Los  Angeles, 
California  90009.  Telephone:  (213)  536- 
6351. 


SUPPLEMENTARY  INFORMATION:  The  FAA 

has  determined,  based  upon  observation 
of  ground  operation  of  Varga  Model 
2150A  airplane  flight  controls,  that  the 
rudder  cables  may  be  caught  behind  the 
rudder  balance  weight  attached  bolt(s) 
and  hold  the  rudder  in  a  full  left  or  full 
right  position.  Since  this  condition  is 
likely  to  exist  on  other  airplanes  of  the 
same  type  design,  an  airworthiness 
directive  is  being  issued  which  requires 
removal  and  installation  of  the  rubber 
balance  weight  bolts  on  Varga  Model 
2150  and  2150A  series  airplanes. 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  foimd  that  notice  and 
public  procedure  hereon  are 
impracticable  and  good  cause  exists  for 
making  this  amendment  effective  in  less 
than  thirty  (30)  days. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 


(Secs.  313(a),  601,  and  603,  Federal  Aviation 
Act  of  1958,  as  amended  (49  U.S.C.  1354(a), 
1421,  and  1423):  Sec.  6(c)  Department  of 
Transportation  Act  (49  U.S.C.  1655(c));  and  14 
CFR  11.89) 

Issued  in  Los  Angeles,  California  on 
January  4, 1980. 

W.  R.  Frehse, 

Acting  Director,  FAA  Western  Region. 

FR  Doc  80-1266  Filed  1-16-80;  8:45  am] 

BILUNQ  CODE  4S10-13-M 

[Docket  No.  79-WE-40- AD;  Arndt  39-3668] 
14  CFR  Part  39 

Hughes  Model  269  Helicopters; 

Airworthiness  Directives 
• 

agency:  Federal  Aviation 
Administration  (FAA)  DOT. 


Section  39.13  of  Part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  39.13)  is 
amended,  by  adding  the  following  new 
airworthiness  directive: 

Varga  Aircraft  Corporation  (Morrisey): 

Applies  to  Varga  Model  2150  and  2150A 
series  airplanes  certincated  in  all 
categories.  Compliance  required  within 
the  next  ten  (10)  hours’  time  in  service 
from  the  effective  date  of  this  AD,  unless 
already  accomplished.  To  prevent 
jamming  of  the  rudder  cables  on  the 
rudder  balance  weight  attach  bolts, 
accomplish  the  following: 

(a)  Remove  the  two  bolts  attaching  the 
rudder  balance  weight  to  the  static  balance 
arm  and  reinstall  these  bolts  head 
downward,  as  shown  in  Figiue  1  of  this  AD. 

(b)  Alternative  inspections,  modifications 
or  other  actions  whi^  provide  an  equvalent 
level  of  safety  may  be  used  when  approved 
by  the  Chief,  Aircraft  Engineering  Division, 
FAA  Western  Region. 

This  amendment  becomes  effective 
January  21, 1980. 


action:  Final  rule. 

summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  which 
requires  repetitive  inspections  and 
eventual  replacement  of  the  lower 
pulley  bearing  on  Hughes  Model  269 
helicopters.  The  AD  is  prompted  by 
reports  of  bearing  malfunctions  which 
could  result  in  a  los8  of  drive  power  to 
the  main  and  tail  rotors. 

DATES:  Effective  January  21, 1980. 
Compliance  schedule — ^As  prescribed  in 
the  body  of  the  AD. 

ADDRESSES:  The  applicable  service 
information  may  be  obtained  from: 

Hughes  Helicopters,  Division  of  Summa 
Corporation,  Centinela  and  Teale  Streets, 
Culver  City,  California  90230. 
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Also,  a  copy  of  the  service 
information  may  be  reviewed  at,  or  a 
copy  obtained  from: 

Rules  Docket  in  Room  916,  FAA,  800 
Independence  Avenue  SW.,  Washington, 
D.C.  20591,  or 

Rules  Docket  in  Room  6W14,  FAA  Western 
Region,  15000  Aviation  Boulevard, 
Hawthorne,  California  90261. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jerry  Presba,  Executive  Secretary, 
Airworthiness  Directive  Review  Board, 
Federal  Aviation  Administration, 
Western  Region,  P.O.  Box  92007,  World 
Way  Postal  Center,  Los  Angeles, 
California  90009.  Telephone:  (213)  536- 
6351. 

SUPPLEMENTARY  INFORMATION:  The  FAA 

has  received  several  reports  of  in- 
service  damaged  lower  belt  drive  pulley 
bearings  on  Hughes  Model  269 
helicopters.  Some  of  these  discrepant 
bearings  have  been  intensively 
investigated  by  the  FAA  and  by  Hughes 
Helicopters,  with  the  determination  that 
these  malfunctions  resulted  from 
bearing  race  out-of-round  condition 
caused  by  problems  with  the  bearing 
installation  support  system  in  the 
helicopter. 

In  addition,  the  FAA  conducted  a 
Directed  Safety  Investigation  of 
pertinent  maintenance  practices  which 
revealed  that  the  inspection 
requirements  of  the  Hughes 
Maintenance  Instructions  relative  to  the 
subject  bearings  were  not  being 
followed  in  the  field. 

Since  this  condition  is  likely  to  exist 
or  develop  on  other  helicopters  of  the 
same  type  design,  an  airworthiness 
directive  is  being  issued  which  requires 
repetitive  inspections  of  the  lower  pulley 
bearings  on  Hughes  Model  269 
helicopters  and  establishes  a  retirement 
life  for  these  bearings. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
Section  39.13  of  Part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  39.13)  is 
amended,  by  adding  the  following  new 
airworthiness  directive: 

Hughes  Helicopters:  Applies  to  Hughes 
Model  269A.  TH-55A.  269A-1,  269B  and 
269C  helicopters,  equipped  with 
269A5050-67  lower  belt  drive  pulley 
bearings,  certificated  in  all  categories. 
Compliance  is  required  as  indicated,  unless 
already  accomplished. 

To  prevent  failure  of  the  lower  pulley 
bearings,  accomplish  the  following: 

(a)  Within  the  next  50  hours’  time  in  service 
after  the  effective  date  of  this  AD,  replace  ail 
269A5050-57  bearings  that  have  accumulated 
1,800  or  more  hours'  time  in  service  with  like 
serviceable  paft.  If  replaced  with  P/N 
269A5050-57,  the  repetitive  inspection 


requirements  of  paragraph  (d)  of  this  AD  are 
applicable. 

Note. — ^The  following  paragraphs  of  the  AD 
relative  to  bearing  retention  system 
inspection  cover  two  systems  of  retention.  At 
delivery,  all  269A,  all  TH-55A,  all  269A-1,  all 
269B  and  269C  helicopters,  serial  numbers  1 
through  589  were  equipped  with  sheet  metal 
lower  bearing  straps,  P/N  269A5463. 

269C  Serial  Numbers  590  and  subsequent 
serial  numbers  were  equipped  with  machined 
lower  bearing  caps  which  are  a  part  of  a 
269A-5573-11  "H”  frame  assembly. 

(b)  Within  the  next  50  hours'  time  in 
service  after  the  effective  date  of  this  AD,  on 
helicopters  equipped  with  sheet  metal  lower 
bearing  straps  P/N  269A5463: 

(1)  Inspect  lower  pulley  bearings  per 
paragraphs  (a)-(f)  of  Part  1  of  Hughes 
Helicopters  Service  Information  Notice 
N146.2,  dated  December  7, 1979,  and; 

(2)  Shim  bearings  and  shim  bearing  straps 
per  paragraph  h.(2)  of  Part  1  of  SIN  N146.2. 

(c)  Within  the  next  50  hours'  time  in  service 
after  the  effective  date  of  this  AD,  on 
helicopters  equipped  with  machined  lower 
bearing  caps,  inspect  bearing  cap  and  frame 
assembly  lower  bearing  bore  for  out-of- 
roundness  per  paragraph  1  through  p  of  Part  1 
of  SIN  N-164,  dated  December  7, 1979. 

(1)  If  out-of-roundness  is  in  excess  of  .001 
T.I.R.,  reverse  the  caps  and  repeat 
inspections  of  paragraph  (c)  of  this  AD  for 
both  caps. 

(2)  If  out-of-roundness  limits  are  beyond 
.001  T.I.R.  after  cap  reversal  specified  in  (1) 
above,  replace  both  bearing  caps  with  two 
lower  bearing  straps,  P/N  269A5463,  per 
paragraph  (r)  of  Part  1  of  SIN  N-164. 

(d)  Within  300  hours'  time  in  service  after 
the  accomplishment  of  paragraphs  (b)  or  (c) 
of  this  AD,  and  thereafter  at  intervals  not  to 
exceed  300  hours’  time  in  service,  inspect 
lower  pulley  bearings  per  paragraph  (a)-(e)  of 
Part  III  of  SIN  N164. 

(e)  Prior  to  return  to  service  of  any 
helicopter  equipped  with  a  replacement  "H” 
frame  assembly,  accomplish  the  inspections 
of  paragraphs  (b)  or  (c)  of  this  AD  as 
appropriate. 

(f)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  helicopters  to  a  base  for  the 
accomplishment  of  inspections  required  by 
this  AD. 

(g)  Alternative  inspections,  modiHcations 
or  other  actions  which  provide  an  equivalent 
level  of  safety  may  be  used  when  approved 
by  the  Chief,  Aircraft  Engineering  Division, 
FAA  Western  Region. 

This  amendment  becomes  effective 
January  21, 1980. 

(Secs.  313(a),  601,  and  603,  Federal  Aviation 
Act  of  1958,  as  amended  (49  U.S.C.  1354(a), 
1421,  and  1423);  sec.  6(c),  Department  of 
Transportation  Act  (49  U,S.C.  1655(c));  and  14 
CFR  11.89) 

Issued  in  Los  Angeles,  California  on 
January  4, 1980. 

W.  R.  Frehse, 

Acting  Director,  FAA  Western  Region. 

JFR  Doc.  80-1268  Filed  l-lft-SO;  8;45)  ♦ 

BILLING  CODE  4910-13-M  * 


14  CFR  Part  39 

[Docket  No.  80-NE-1;  Arndt.  39-3669] 

Sikorsky  S-76A  Helicopters  Serial  Nos. 
76005  Through  76007  and  760001 
Through  760037;  Airworthiness 
Directives 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  Sikorsky  S-76A 
helicopters,  serial  numbers  76005 
through  76007  and  760001  through  760037 
by  requiring  reinforcement  of  the  engine 
air  inlet  cowl  doors  and  addition  of 
safety  straps  over  attachment  latch 
handles.  The  AD  is  needed  to  prevent 
possible  in-flight  structural  failures  or 
opening  of  latches,  which  could  result  in 
the  doors  separating  from  the  aircraft 
and  damaging  the  main  rotor  blades. 
DATES:  Effective:  January  21, 1980. 
Compliance  required  by  March  15, 1980, 
unless  already  accomplished. 
ADDRESSES:  The  applicable  service 
bulletin  may  be  obtained  from  Sikorsky 
Aircraft,  Division  of  United 
Technologies  Corporation,  Stratford, 
Connecticut  06602.  A  copy  of  the  service 
bulletin  is  contained  in  the  Rules  Docket 
at  the  FAA  New  England  Region 
Headquarters,  Burlington, 

Massachusetts. 

FOR  FURTHER  INFORMATION  CONTACT: 

Martin  Buckman,  Airframe  Section, 
Engineering  and  Manufacturing  Branch, 
Flight  Standards  Division,  Federal 
Aviation  Administration,  New  England 
Region,  12  New  England  Executive  Park, 
Burlington,  Massachusetts  01803; 
telephone  (617)  273-7329. 
SUPPLEMENTARY  INFORMATION:  There 
have  been  two  reports  of  a  left-hand 
engine  air  inlet  cowl  door  separating 
from  the  aircraft  during  flight  and 
damaging  the  main  rotor  blades  on 
Sikorsky  S-76A  helicopters. 

The  doors  were  not  recovered.  All 
that  remained  with  the  aircraft  were  its 
two  upper  attaching  hinges  with  plastic 
fragments.  The  FAA  has  determined 
that  the  two  occurrences  could  have 
been  caused  by  either  structural  failure 
of  the  door  or  in-flight  opening  of  its 
attaching  latch  handles  if  they  were  not 
in  the  fully  closed  position  before  flight. 
Since  this  condition  is  likely  to  develop 
on  other  helicopters  of  the  same  type 
design,  and  AD  is  being  issued  requiring 
the  following  on  Sikorsky  S-76A 
helicopters,  serial  numbers  76005 
through  76007  and  760001  through 
760037: 

1.  Reinforcement  of  door  frames. 


f 
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2.  Aluminum  doublers  added  on  the 
outer  door  surface  and  attached  with 
mechanical  fasteners  to  the  upper 
hinges. 

3.  Fiberglass  doublers  added  over  the 
inside  of  both  hinge  fittings. 

4.  A  minimum  clearance  required 
between  the  door  skins  and  the  lower 
latches. 

5.  Safety  straps  added  over  the  latch 
handles.  . 

6.  Redundant  cam-loc  fasteners 
added. 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  foimd  that  notice  and 
public  procedure  hereon  are 
impracticable,  and  good  cause  exists  for 
making  this  amendment  effective  in  less 
than  30  days. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, ' 
Section  39.13  of  Part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  39.13)  is 
amended  by  adding  the  following  new 
AD: 

Sikorsky  Aircraft.  Applies  to  S-76A 

helicopters,  serial  numbers  76005  through 
70007  and  760001  through  760037, 
equipped  with  Engine  Air  Inlet  Cowl 
Assemblies,  P/Ns  76302-07001-053,  -054, 
-059,  and  -060. 

Compliance  required  by  March  15, 1980, 
unless  already  accomplished.  To  prevent 
structural  failures  of  the  engine  air  inlet  cowl 
doors  and  in-flight  opening  of  their  attaching 
latch  handles,  accomplish  the  following: 
“Modify  Engine  Air  Inlet  Cowl  Assemblies, 
P/Ns  76302-07001-053,  -054,  -059,  and  -060, 
by  reinforcing  frames,  installing  doublers, 
providing  clearances  between  cowl  skins  and 
latches,  and  adding  safety  straps  and 
redundant  cam-loc  fasteners  in  accordance 
with  the  following  Sikorsky  Aircraft  Bulletin, 
Drawings,  and  Engineering  Orders  (EO):" 

(1)  Service  Bulletin  76-53-10,  dated 
December  21, 1979. 

(2)  Drawings  76070-30001  and  76080-30007. 

(3)  EO  83184  against  Drawing  76303-07001, 
EO  83185  against  Drawing  76302-07001,  and 
EO  83189,  EO  83190,  and  EO  83191  against 
Drawing  76080-30006. 

The  manufacturer’s  specifications  and 
procedures  identified  and  described  in  this 
directive  are  incorporated  herein  and  made  a 
part  hereof  pursuant  to  5  U.S.C.  552(a)(1).  All 
persons  affected  by  this  directive,  who  have 
not  already  received  these  documents  from 
the  manufacturer,  may  obtain  copies  upon 
request  to  Sikorsky  Aircraft,  Division  of 
United  Technologies  Corporation,  Stratford, 
Connecticut  06602.  These  documents  may 
also  be  examined  at  the  FAA,  New  England 
Region,  12  New  England  Executive  Park, 
Burlington,  Massachusetts,  and  at  FAA 
Headquarters,  800  Independence  Avenue 
SW.,  Washington,  D.C.  A  historical  file  on 
this  AD,  which  includes  the  incorporated 
material  in  full,  is  maintained  by  the  FAA  at 
its  Headquarters  in  Washington,  D.C.,  and  at 


FAA,  New  England  Region  Headquarters, 
Burlington,  Massachusetts. 

This  amendment  becomes  effective 
January  21, 1980. 

(Secs.  313(a),  601,  and  603,  Federal  Aviation 
Act  of  1958,  as  amended  (49  U.S.C.  1354(a). 
1421,  and  1423);  Sec.  8(c),  Department  of 
Transportation  Act  (49  U.S.C.  1655(c));  14 
CFR  11.89) 

Note. — The  FAA  has  determined  that  this 
document  involves  a  regulation  which  is  not 
considered  to  be  significant  under  the 
provisions  of  Executive  Order  12044,  as 
implemented  by  Department  of 
Transportation  Regulatory  Policies  and 
Procedures  (44  FR  11034;  February  28, 1979). 
A  flnal  evaluation  on  this  AD  is  contained  in 
the  docket. 

Note. — ^The  incorporation  by  reference 
provisions  of  this  documeht  were  approved 
by  the  Director  of  the  Federal  Register  on 
June  19, 1967. 

Issued  in  Burlington,  Massachusetts,  on 
January  7, 1980. 

Robert  E.  Whittington, 

Director,  ANE-1, 

(FR  Doc.  80-1289  Filed  1-18-80;  8:45  am] 

BILUNG  CODE  4910-13-M 


14  CFR  Part  39 

[Docket  No.  79-WE-31-AD;  Arndt  39-3666] 

General  Dynamics  Model  240 
Airplanes;  Airworthiness  Directives 

Correction 

In  FR  Doc.  80-871  appearing  on  page 
2647  in  the  issue  for  Monday,  January 
14, 1980,  Second  Coliunn,  the  heading 
should  have  read  as  set  forth  above. 

BILUNG  CODE  1S0S-01-M 


14  CFR  Part  39 

[Docket  No.  78-SO-41;  Arndt.  No.  39-3667] 

Airworthiness  Directives;  Gulfstream 
American  Corp.;  Model  G-159 

AGENCY:  Federal  Aviation 
Administration  (FAA)  DOT. 

ACTION:  Final  rule. 

SUMMARY:  This  amendment  amends  an 
existing  Airworthiness  Directive  (AD) 
applicable  to  Gulfstream  American 
Corporation  Model  G-159  aircraft  by 
allowing,  under  certain  conditions, 
replacement  of  sub-assemblies  of  the 
Grumman  engine  mount  instead  of  the 
entire  mount  when  the  life  limit  is 
reached.  Also,  the  word  "ultra sonically” 
is  removed  from  one  of  the  inspections 
to  allow  the  use  of  other  acceptable 
nondestructive  testing  methods.  The 
amendment  is  needed  to  relieve  the 
requirement  of  replacing  the  entire 
mount. 


DATE:  Effective  January  21, 1980. 

Compliance  as  prescribed  in  body  of 
AD. 

ADDRESSES:  The  applicable  Customer 
Bulletins  and  Quality  Control  Test 
Procedure  may  be  obtained  from 
Gulfstream  American  Corporation,  P.O. 
Box  2206,  Savannah,  Georgia  31402. 

A  copy  of  each  of  these  documents  is 
also  contained  in  the  Rules  Docket, 
Room  275,  Engineering  and 
Manufacturing  Branch,  FAA,  Southern 
Region,  3400  Whipple  Street,  East  Point, 
Georgia. 

FOR  FURTHER  INFORMATION  CONTACT. 

Curtis  Jackson,  Aerospace  Engineer, 
Engineering  and  Manufacturing  Branch, 
ASC)-212,  FAA,  Southern  Region,  P.O. 
Box  20636,  Atlanta,  Georgia  30320, 
telephone  (404)  763-7407. 
SUPPLEMENTARY  INFORMATION:  This 
amendment  further  amends  Amendment 
39-1773  (14  CFR  39.13),  AD  74-03-01,  as 
amended  by  Amendn'ient  39-3300  (43  FR 
25833),  which  currently  requires 
replacement  of  an  entire  Grumman 
engine  mount  if  any  subassembly  fails 
an  inspection  during  an  extended  life 
limit  inspection  on  Gulfstream  American 
Corporation  Model  G-159  aircraft.  After 
issuing  Amendment  39-3300,  the  FAA 
has  determined  that  it  is  acceptable, 
under  certain  conditions,  to  allow 
replacement  of  a  subassembly  of  the 
Grumman  engine  mount  when  the  life 
limit  is  reached.  Also,  the  word 
"ultrasonically”  is  removed  from 
paragraph  (a)  to  allow  the  use  of  other 
acceptable  nondestructive  testing 
methods. 

Since  this  amendment  relieves  a 
restriction  and  imposes  no  additional 
burden  on  any  person,  notice  and  public 
procedure  hereon  are  unnecessary  and 
good  cause  exists  for  making  the 
amendment  effective  in  less  than  30 
days. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 

§  39.13  of  Part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  39.13)  is  amended 
by  further  amending  Amendment  39- 
1773  (14  CFR  39.13).  AD  74-03-01,  as 
amended  by  Amendment  39-3300  (43  FR 
25833)  by  revising  paragraphs  (a)  and  (f) 
of  the  Amendment  to  read  as  follows: 

(a)  Within  200  hours  time  in  service  or  four 
months  after  the  effective  date  of  this  AD, 
whichever  is  sooner,  inspect  the  forward  and 
aft  engine  mounts,  L/H  and  R/H,  in 
accordance  with  GAAC  Customer  Bulletin 
(CB)  Number  241A,  dated  December  17, 1973, 
or  later  FAA  approved  revision  or  in  an 
equivalent  manner  approved  by  the  Chief, 
Engineering  and  Manufacturing  Branch,  FAA, 
Southern  Region. 
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(f)  Pafform  the  ultrasonic  and  visual 
inspections  in  accordance  with  GAAC 
Customer  Bulletin  No.  289,  Amendment  1. 
dated  May  26, 1977,  or  ultrasonic  inspection 
in  accordance  with  GAC  Quality  Control  Test 
Procedure  No.  55-P-l,  Revision  3,  dated 
August  29, 1978,  and  visual  inspection  in 
accordance  with  Customer  Bulletin  No.  289, 
Amendment  1,  dated  May  26, 1977,  or  later 
revisions  approved  by  the  Chief,  Engineering 
and  Manufacturing  Branch,  FAA,  Southern 
Region,  or  in  an  equivalent  manner  approved 
by  the  Chief,  Engineering  and  Manufacturing 
Branch,  FAA,  Southern  Region. 

If  the  inspecbons  indicate  negligible  or  no 
internal  corrosion,  a  sliding  scale  life  limit 
based  solely  on  water  methanol  usage  can  be 
established,  based  on  GAAC  Customer 
Bulletin  No.  289,  Amendment  1,  dated  May 
26, 1977.  Throughout  this  extended  life  limit 
the  inspections  must  be  repeated  at  intervals 
not  to  exceed  500  landings.  If,  during  such 
inspection,  any  mount  subassemblies  are 
found  to  have  negligible  or  no  irtemal 
corrosion,  those  subassemblies  may  continue 
to  be  used  if  a  detailed  record  of  each  life 
limited  subassembly  usage  is  maintained  by 
the  operator.  If  any  inspection  indicates  the 
presence  of  unacceptable  internal  corrosion, 
replace  the  engine  mount  or  corroded 
subassemblies,  within  the  next  25  landings  or 
30  days,  whichever  occurs  first  in 
accordance  with  paragraph  (g)  of  this  AD.  All 
life  limited  subassemblies  that  are  not 
replaced  during  the  repetitive  inspections 
must  be  replaced  by  the  end  of  the  extended 
life  limit  established  by  GAAC  Customer 
Bulletin  No.  289,  Amendment  1,  dated  May 
26, 1977. 

This  amendment  becomes  effective 
January  21, 1980. 

(Secs.  313(a],  601,  and  603,  Federal  Aviation 
Act  of  1958,  as  amended  (49  U.S.C.  1354(a), 
1421,  and  1423);  sec.  6(c),  Department  of 
Transportation  Act  (49  U.S.C.  1655(c):  14  CFR 
11.69) 

Issued  in  East  Point,  Ga.,  on  January  8, 

1980. 

Louis  J.  Cardinali, 

Director,  Southern  Region, 

(FR  Doc.  aO-1476  Filed  1-16-80;  8:4S  am] 

BHJJNQ  CODE  4S10-13-M 


14  CFR  Part  39 

[Docket  No.  79-WE-17-AD;  Arndt.  39-3673] 

Airworthiness  Directives;  McDonnell 
Douglas  DC-10  Series  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA)  DOT. 

ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  Airworthiness  Directive  (AD) 
which  requires  increased  redimdancy  of 
the  stall  warning  system  on  DC-10 
series  airplanes.  This  AD  is  necessary 
since  any  of  a  number  of  single  failures 
can  result  in  the  loss  of  stall  warning 
capability  of  a  single  system. 


DATE:  Effective  February  21, 1980. 

Compliance  schedule — ^As  prescribed 
in  the  body  of  the  AD. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jerry  J.  Presba,  Executive  Secretary, 
Airworthiness  Directive  Review  Board, 
Federal  Aviation  Administration, 
Western  Region,  P.O.  Box  92007,  World 
Way  Postal  Center,  Los  Angeles, 
Califomia  90009.  Telephone:  (213)  536- 
6351. 

SUPPLEMENTARY  INFORMATION:  A 

proposal  to  amend  Part  39  of  the  Federal 
Aviation  Regulations  to  include  an 
airworthiness  directive  requiring 
increased  redundancy  of  the  stall 
warning  system  on  DC-10  airplanes  was 
published  in  the  Federal  Register  on  July 
30, 1979  (44  FR  44547).  The  proposal  was 
prompted  by  FAA  review  of  design  and 
service  experience,  which  indicated  that 
a  hazardous  situation  could  result  from 
a  failure  of  the  stall  warning  system.^ 
The  FAA  review  concluded  that  safe 
takeoff  is  possible  with  asymmetric  slats 
if  the  abnormal  condition  is  made 
known  to  the  crew  in  an  immediate  and 
positive  manner. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment,  and  due 
consideration  has  been  given  to  all 
comments  received  in  response  to  this 
notice. 

The  comments  generally  favored 
adoption  of  the  rule  as  proposed,  with 
unqualified  agreement  by  several  groups 
including  a  foreign  airworthiness 
authority  and  a  professional  association. 
In  particular,  the  National 
Transportation  Safety  Board  agreed 
with  the  Proposed  Airworthiness 
Directive,  stating,  “Your  proposal  *  *  *  is 
in  consonance  with  testimony  received 
at  the  public  hearing  (i.e.,  Chicago  DC- 
10  accident  hearing).” 

Notice  is  also  taken  of  the  NTSB’s 
final  report  on  the  Chicago  accident 
(NTSB-AAR-79-17)  whi^  found  that 
“the  design  of  the  stall  warning  system 
lacked  sufficient  redundancy:  there  was 
only  one  stick  shaker  motor;  and  further, 
the  design  of  the  system  did  not  provide 
for  crossover  information  to  the  left  and 
right  stall  warning  computers  fi'om  the 
applicable  leading  edge  slat  sensors  on 
the  opposite  side  of  the  aircraft;”  and 


'  See,  “Report  to  the  Administrator  on  the 
Investigation  of  Compliance  of  the  DC-10  Series 
Aircraft  with  Type  Certification  Requirements 
Under  AsymmeMc  Slat  Conditions,”  dated  July  9, 
1979;  “Report  to  the  Administrator  of  the  Federal 
Aviation  Administration  in  the  Matter  of 
Maintenance  and  Airworthiness  Procedures 
Concerning  DC-10  Aircraft  (operated  by  U.S. 
airlines],”  dated  June  25, 1979;  and,  the  “Presiding 
Officer's  Report  to  the  Administrator  on  the 
Investigation  of  the  McDonnell  Douglas  Corporation 
and  the  Model  DC-10  Aircraft."  all  of  which  have 
been  made  public,  and  are  available  in  this  docket 


which  determined  that  the  probable 
cause  of  the  accident  included  “loss  of 
stall  warning”  (p.  69).  As  a  result,  the 
NTSB  issued  Safety  Recommendation 
A-79-99  (class  Il-priority)  dated 
December  21, 1979,  recommending  that 
action  be  taken  to  “insure  that  *  *  * 
asymmetric  warning  systems,  stall 
wamihg  systems,  or  other  critical 
systems  needed  to  provide  the  pilot  with 
information  essential  to  safe  flight  are 
completely  redundant.”  This 
Airworthiness  Directive  accomplishes 
the  intent  of  that  recommendation. 

The  Air  Transport  Association  of 
America  (ATA)  commented  that 
issuance  of  the  NPRM  implied  that  “*  *  * 
the  FAA  has  already  decided  that  it  is 
prudent  to  adopt  the  proposal,”  and  that 
“•  *  *  this  is  contrary  to  the  intent  of  the 
Administrative  Procedures  Act  which 
requires  that  the  comments  of  all 
interested  parties  be  given  consideration 
before  a  final  rule  is  adopted.”  The  ATA 
is  in  error.  The  FAA  issued  this  proposal 
as  a  Notice  of  Proposed  Rulemaking  to 
afford  all  interested  persons  an 
opportunity  to  comment  and  to  obtain 
the  benefit  of  the  views  of  the  technical 
community.  A  substantial  number  of 
comments  were  received  and,  as  a  result 
of  the  additional  data  provided,  the  FAA 
is  withdrawing  the  proposal  contained 
in  the  NPRM  to  require  that  information 
fi'om  both  right  and  left  angle  of  attack 
sensors  be  fed  to  both  right  and  left  stall 
warning  computers. 

Both  ATA  and  McDonnell  Douglas 
Company  (MDC)  believe  that  the 
proposed  AD  went  beyond  the  intent  of 
the  applicable  type  certification 
regulations  and  any  reasonable  need  for 
system  redundancy.  MDC  further 
observed  that  the  DC-10  met  and 
continues  to  meet  all  original  type 
certification  requirements. 

The  FAA  agrees  that  the  DC-10  met 
and  continues  to  meet  its  original  tjrpe 
certification  requirements  and  the 
regulations  under  which  the  DC-10  was 
certificated.  However,  the  FAA  is  here 
concerned  with  far  more  than  a  question 
of  conformity  to  type  design.  Both  the 
statute  and  the  regulations  comtemplate 
that  properly  certificated  aircraft 
designs  may  require  later  modification- 
to  correct  unsafe  conditions  not 
discovered  dining  the  type  certification 
process.  The  statute  and  regulations 
also  specifically  require  that  for  an 
aircraft  to  be  eligible  for  an 
airworthiness  certificate  it  must  not  only 
conform  to  its  type  design  but  also  be  in 
condition  for  s^e  operation.* 


*  Section  603(c)  of  the  Federal  Aviation  Act  of 
1958  (49  U.S.C.  1423(c])  imposes  these  requirements. 
Part  39  of  the  Federal  Aviation  Regulations  (14 
C.F.R.  39)  provides  for  issuance  of  Airworfiiiness 

Footnotes  continued  on  next  page 
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Airworthiness  Directives  are  one  of  the 
principal  regulatory  tools  used  to  assure 
the  continued  airworthiness  of  an 
aircraft  over  its  life  span.  A  fully 
'functioning  stall  warning  system  is 
presently  required  for  safe  operation  of 
the  DC-10.  Many  single  failures  of 
component  parts  of  this  system  will 
render  the  stall  warning  system 
incapable  of  performing  its  intended 
function.  Thus  the  redundancy 
prescribed  by  this  AD  is  necessary  to 
preclude  the  system  falling  victim  to  a 
single  failure. 

MDC  also  contended  in  its  comments 
that  increased  redundancy  was  not 
justined  because  it  implies  that  a 
hazardous  situation  may  result  from 
failure  of  the  stall  warning  system  even 
when  not  combined  with  other  failures. 
The  DC-10  stall  warning  system,  like 
many  other  systems,  is  a  detection  and 
warning  system  designed  to  alert  the 
flight  crew  to  an  impending  stall  during 
all  regimes  of  flight  includ^  takeoff 
and  landing.  Since  the  existing  system  is 
required  for  safe  operation  of  the 
aircraft,  and  since  the  loss  of  the 
warning  provided  by  the  system  could 
preclude  timely  stall  recovery  during  a 
critical  regime  of  flight,  a  potentially 
hazardous  situation  results  from  the 
failiu'e  of  this  system. 

MDC  objected  to  the  proposed 
modifications  on  the  groimds  that 
reliability  and  dispatchability  will  be 
reduced  without  significantly  enhancing 
the  protection  provided  by  the  stall 
warning  system.  The  British  CAA  and 
the  Air  Transport  Association  of 
America  (ATA)  expressed  similar 
comments.  While  dispatchability  could 
be  adversely  affected,  it  is  primarily  an 
economic  matter  overshadowed  by  the 
safety  considerations  underlying  this 
AD.  Reliability  on  the  other  hand  should 
be  significantly  enhanced  for  the 
reasons  set  out  above,  since  the  system 
will  be  able  to  continue  to  perform  its 
intended  function  after  the  failure  of  a 
single  component 

MDC,  ATA,  CAA,  and  the  Association 
of  European  Airlines  (AEA)  did  not 


Footnotes  continued  from  last  page 
Directives  when  an  unsafe  condition  exists  on  a 
product  and  is  likely  to  exist  or  develop  on  other 
products  of  the  same  type  design.  Both  Parts  91  and 
121  of  the  Federal  Aviation  Relations  require 
maintenance  and  inspection  programs  to  assure 
continued  airworthiness  of  aircraft  Finally.  Section 
601(b)  of  the  Federal  Aviation  Act  (49  U.S.C. 

1421(b))  requires  that  in  promulgating  rules  and 
standards  the  FAA  give  full  consideration  to  the 
duty  of  air  carriers  to  perform  their  services  with 
the  highest  possible  degree  of  safety,  and  exercise 
its  powers  in  such  a  manner  as  will  best  tend  to 
reduce  the  recurrence  of  accidents  in  air 
transportation.  Thus  in  reaching  a  determination  as 
to  the  nature  of  the  unsafe  condition  present  in  the 
DC-10  stall  warning  system,  the  FAA  must  take  into 
consideration  the  fact  that  the  DC-10  is  used 
exclusively  in  air  carrier  service. 


agree  with  the  proposal  to  require 
information  from  both  right  and  left 
angle  of  attack  sensors  to  be  fed  to  both 
right  and  left  stall  warning  computers. 
As  noted  earlier,  the  FAA  agrees  that 
this  part  of  the  proposal  should  be 
withdrawn.  When  the  NPRM  was 
issued,  the  FAA  believed  that  this 
feature  would  provide  more  precise 
performance  in  crosswind  operations 
and  improved  over-all  system  reliability. 
Convincing  technical  evidence  has  been 
provided  by  MDC  which  establishes 
that  even  in  the  most  adverse  crosswind 
or  sideslip  conditions,  either  angle  of 
attach  sensor  will  independently  actuate 
the  stall  warning  system  at  an  airspeed 
safely  above  the  actual  stall  speed  of 
either  wing.  Thus,  the  two  angle  of 
attack  indicators  as  now  installed 
provide  all  the  redundancy  intended  by 
the  NPRM,  and  there  is  no  need  for  the 
duplication  proposed  in  the  NPRM.  The 
present  design,  wherein  each  of  the  two 
sensors  is  connected  to  one  of  the  two 
stall  warning  computers,  will  in  fact 
provide  greater  over-all  safety  than  the 
more  complex  design  proposed  in  the 
NPRM. 

ATA  and  AEA  concurred  with  the 
proposal  that  leading  edge  slat  position 
information  be  provided  for  boUi  right 
and  left  wings  to  both  stall  warning 
computers.  MDC  expressed  its  intention 
to  initiate  such  a  change.  The  CAA,  on 
the  other  hand,  disagreed  on  the  groimds 
that  a  minor  improvement  in  reliability 
might  be  negated  by  a  potential  increase 
in  false  warnings.  FAA  disagrees  with 
the  CAA  on  this  issue.The  need  for 
immediate  stall  warning,  even  in  the 
rare  case  of  asymmetric  slats  vastly 
overshadows  any  possible  increase  in 
false  warnings.  In  any  case  good  design, 
careful  construction,  and  proper 
maintenance  should  minimize  such  false 
warnings. 

MDC  disagreed  with  the  proposed 
requirement  for  installation  of  a  second 
stick  shaker  at  the  First  Officer’s  station 
on  the  grounds  that  such  a  requirement 
is  not  justified  by  any  analysis  or  tests. 
AEA  also  disagreed,  stating  that  the 
reliability  of  the  single  shaker  is  high. 
ATA  essentially  agreed  with  the 
proposal,  but  contended  that  (1)  parts 
lead  times  approach  10  months  and  (2] 
the  intent  of  the  proposal  can  be 
achieved  more  easily  by  providing  a 
second,  automatically  selected,  source 
of  electrical  power  for  the  single  shaker 
motor.  As  previously  discussed,  the 
FAA  has  determined  that  any  failure  of 
a  single  component  of  the  stall  v,raming 
system  which  precludes  the  system  from 
performing  its  intended  function  is 
unacceptable.  The  single  stick  shaker  is 
such  a  component  Since  various 


mechanical  and  electrical  failures  can 
be  expected  to  disable  the  shaker 
presently  installed  on  the  Captain's  side, 
a  redundant  system  is  needed.  To 
provide  this  redundancy,  it  is  necessary 
to  have  two  shakers,  each  powered  by  a 
different  electrical  bus,  and  each 
controlled  by  either  of  the  two  stall 
warning  computers.  Accordingly,  this 
requirement  is  retained  in  the  AD. 

llie  Airline  Passengers  Association 
(APA)  urged  compliance  with  the  AD 
before  further  revenue  flight.  While  the 
APA’s  recommendation  obviously 
would  accomplish  the  FAA’s  safety 
objectives,  the  practical  effect  would  be 
to  ground  the  entire  DC-10  fleet 
immediately,  with  some  aircraft 
grounded  for  possibly  as  long  as  six 
months.  The  need  to  provide 
redundancy  and  greater  reliability  for 
the  DC-10  stall  warning  system  is 
considered  necessary  by  Uie  FAA  to 
assure  continued  airworthiness  over  the 
expected  life  of  the  aircraft.  However, 
the  service  history  of  the  stall  warning 
system  has  demonstrated  a  sufficient 
level  of  reliability  so  as  to  make  the 
likelihood  of  the  type  of  failure 
addressed  by  this  AD  unlikely  over  the 
relatively  short  term  until  compliance 
with  this  AD  is  accomplished.  Moreover, 
since  a  failure  of  the  system  does  not  in 
and  of  itself  have  catastrophic 
consequences,  the  FAA  believes  that  the 
aircraft  may  be  safely  operated  diuing 
this  period  of  time. 

Furthermore,  indepth  analysis  of  the 
probability  distribution  of  modes  of 
occurrence  of  asymmetric  slat 
deployment  were  specifically  developed 
for  FAA  by  the  J.  H.  Wiggins  Company 
and  presented  in  the  their  technical 
report  No.  79-1365,  a  copy  of  which  has 
been  placed  in  the  public  docket.  This 
comprehensive  analysis  demonstrates 
that  the  actions  already  taken  by  FAA 
as  set  forth  in  AD  79-15-04  (as  amended 
by  Amendment  39-3565)  ensure  the 
highest  level  of  integrity  of  the  leading 
edge  slat  system  by  detailed  inspection 
and  maintenance  at  specified  intervals. 

It  should  not  be  overlooked  that  the 
possibility  of  recurrence  of  the  only 
known  simultaneous  failure  mode  of  the 
slat  drive  and  stall  warning  systems  has 
been  all  but  eliminated  by  the  rigorous 
DC-10  maintenance  program  mandated 
by  AD  79-15-03  (as  amended  by 
Amendment  39-3557),  a  program  which 
is  continuously  under  review  in  light  of 
knowledge  developed  by  FAA’s  ongoing 
DC-10  damage  tolerance  studies,  and 
analysis  of  inspection  results. 

Finally,  since  parts  availability  is  the 
principal  consideration  for  the  effective 
date  of  the  AD  all  the  installations 
called  out  in  the  AD  will  be  completed 
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by  that  date  and  a  substantial  number 
prior  to  that  date. 

ATA,  AEA,  MDC  all  objected  to  the 
compliance  time  of  1500  hours’  time  in 
service  proposed  in  the  NPRM, 
proposing  instead  (a)  2500  hours’  time  in 
service  after  receipt  of  parts,  (b)  12 
months  after  the  effective  date,  and  (c) 
10  months,  respectively.  In  view  of  the 
withdrawal  of  the  proposed  requirement 
concerning  angle  of  attack  sensors,  the 
installations  required  by  the  AD  will  be 
considerably  simpler  than  those 
proposed  in  the  Notice.  Modification  of 
the  electronic  proximity  unit  and 
procurement  of  other  necessary  parts 
can  be  accomplished  within  about  six 
months.  Accordingly,  a  compliance  time 
of  210  days  after  the  effective  date  of 
this  AO  is  considered  sufficient  time  in 
which  to  complete  the  modifications 
called  for. 

It  is  noted  that  on  December  18, 1979, 
substantially  after  the  close  of  the 
comment  period  for  Docket  79-WE-17- 
AD,  MDC’s  Chief  Counsel  submitted 
supplemental  comments.*  No  additional 
technical  information  relevant  to  this 
AD  was  submitted  and,  therefore,  it  is 
unnecessary  to  decide  whether  this 
submission  should  be  considered  as  a 
part  of  this  rulemaking.  However,  in 
view  of  the  fact  that  MDC  did  question 
the  legal  basis  for  the  action,  the  FAA 
believes  it  should  make  clear  how  it 
views  its  statutory  responsibility. 

The  Congress  has  charged  the  FAA 
with  assuring  the  highest  degree  of 
safety  in  air  carrier  service  and  with 
taking  measures  to  best  prevent  the 
recurrence  of  accidents  in  that  activity. 
Both  the  Federal  Aviation  Act  and  the 
Administrative  Procedure  Act  vest 
broad  discretion  in  the  FAA  as  to  how 
best  to  accomplish  this  objective. 
Airworthiness  Directives  are  rules  of 
particular  applicability  issued  pursuant 
to  Parts  11  and  39  of  the  Federal 
Aviation  Regulations  (14  CFR 11  and  39). 
Sections  601  and  603  of  the  FAA  Act, 
and  Section  553  of  the  Administrative 
Procedure  Act.  They  are  issued  for  the 
sole  purpose  of  correcting  or  avoiding 
hazardous  conditions  which  may  arise 
during  the  service  life  of  an  aircraft,  an 
engine,  a  propeller  or  appliance.  They 
are  not  adjudications.  Nor  do  they 
necessarily  reflect  adversely  on  the 
design  or  certification  of  an  aeronautical 
product.  Nor.  as  suggested  by  MDC, 
must  each  AD  be  applicable  to  all 
aircraft  having  the  same  certification 
basis.  Since  those  aircraft  may  meet  the 
certification  standards  through  different ' 
designs,  it  is  neither  practical  nor  in  the 
interest  of  safety  to  require  deferring 


*  A  report  of  the  contact  which  evoked  this 
comment  is  included  in  the  docket 


action  necessary  to  correct  an  unsafe 
condition  on  one  of  them  once  such  a 
condition  has  been  identified. 
Airworthiness  Directives  are  issued  on  a 
regular  basis  by  the  FAA  under  widely 
ranging  conditions  of  urgency.  They  may 
deal  with  conditions  of  such  imme^acy 
that  corrective  action  must  be  taken 
before  further  flight  and  notification  is 
by  telegram.  Likewise,  AD’s  are  often 
issued  with  notice  and  opportunity  for 
comment  to  address  safety  conditions 
which,  while  not  imminent,  if  left 
uncorrected,  will  adversely  affect  the 
airworthiness  of  the  product  over  its 
expected  life.  In  deciding  upon  an 
appropriate  course  of  action,  the  FAA 
must  weigh  the  gravity  of  the  problem 
against  the  burden  imposed  by  the 
corrective  action  recognizing  that  the 
balance  must  favor  continued  safety.  It 
must  exercise  its  best  technical 
judgment  on  the  implications  of  past 
events  on  the  future  airworthiness.  The 
process  is  not  nor  can  it  be  likened  to  a 
judicial  proceeding.  Both  the  Congress 
and  the  Courts  have  made  it  abimdantly 
clear  that  in  the  absence  of 
constitutional  constraints,  agencies 
charged  with  the  safety  of  the  public 
should  be  afforded  wide  discretion  in 
fashioning  their  rules  and  discharging 
their  “multitudinous  duties.’’ 

The  FAA  in  issuing  this  rule  does  so 
on  the  basis  of  all  of  the  information 
available  including  the  circumstances 
present  in  the  tragic  accident  in  Chicago 
on  May  25. 1979,  and  has  determined 
that  safety  in  air  transportation  and  the 
public  interest  require  this  action. 

Adoption  of  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 

S  39.13  of  Part  29  of  the  Federal  Aviation 
Regulations  (14  CFR  39.13]  is  amended, 
by  adding  the  following  new 
airworthiness  directive. 

McDonnell  Dou^as:  Applies  to  Model  DC-10, 
-lOP,  -30,  -30F,  -40  series  airplanes 
certificated  in  all  categories. 

Compliance  is  required  as  indicated. 

To  reduce  the  probability  of  complete 
failure  of  the  stall  warning  function, 
accomplish  the  following; 

(a)  On  or  before  210  days  after  the  effective 
date  of  this  AD,  unless  already  accomplished: 

1.  Install  two  (2)  auto  throttle/speed  control 
computers,  each  of  which  receives 
information  from  the  positions  of  both 
outboard  wing  slat  groups,  in  addition  to 
other  previously  required  inputs,  in 
accordance  with  design  data  approved  by  the 
Chief,  Aircraft  Engineering  Division,  FAA 
Western  Region. 

2.  Install  a  stick  shaker  at  the  First  Officer's 
position,  in  addition  to  that  previously 
required  at  the  Captain's  position,  with  both 
stick  shakers  actuated  by  either  auto  throttle/ 
speed  control  computer  in  accordance  with 


design  data  approved  by  the  Chief.  Aircraft 
Engineering  Division,  FAA  Western  Region. 

(b)  Spedd  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  airplanes  to  a  base  for  the 
accomplishment  of  modifications  required  by 
this  AD. 

(c)  Alternative  inspections,  modifications 
or  other  actions  which  provide  an  equivalent 
level  of  safety  may  be  used  when  approved 
by  the  Chief,  Aircraft  Engineering  Division, 
FAA  Western  Region. 

This  amendment  becomes  effective 
February  21, 1980. 

(Secs.  313(a),  601,  and  603,  Federal  Aviation 
Act  of  1958,  as  amended  (49  U.S.C.  1354(a), 
1421,  and  1423);  Sec.  6(c)  Department  of 
Transportation  Act  (49  U.S.C.  1655(c)):  and  14 
CFR  11.89,  and  14  CFR  39.1) 

Issued  in  Los  Angeles,  California  on 
January  11, 1980. 

W.ILFrehse. 

Acting  Director,  FAA  Western  Region. 

[FR  Doc.  80-1550  Filed  1-16-80;  8:45  anj 
BILUNO  CODE  4910-13-M 


14  CFR  Part  71 

[Airspace  Docket  No.  79-80*64] 

Alteration  of  Transition  Area,  ML 
Steriing,  Ky. 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

SUMMARY:  This  rule  alters  the  Mt. 
Sterling,  Kentucky,  transition  area.  A 
review  of  the  existing  Standard 
Instrument  Approach  Procedure.  VOR 
RWY  7.  revealed  a  need  for  additional 
controlled  airspace  for  the  final 
approach  course.  It  is,  therefore, 
necessary  to  alter  the  Transition  Area 
by  adding  an  extension  to  reflect  this 
need. 

EFFECTIVE  DATE:  0901  Gjn.t  March  20, 
1980. 

ADDRESS:  Federal  Aviation 
Administration,  Chief.  Air  Traffic 
Division.  P.O.  Box  20636,  Atlanta, 
Georgia  30320. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  W.  Schassar,  Airspace  and 
Procedures  Branch,  Federal  Aviation 
Administration,  P.O.  Box  20636,  Atlanta, 
Georgia  30320;  telephone:  404-763-6746. 
SUPPLEMENTARY  INFORMATION:  A  Notice 
of  Proposed  Rulemaking  was  published 
in  the  Federal  Register  on  Thursday, 
November  8, 1979  (44  FR  64840),  which 
proposed  the  alteration  of  the  Mt. 
Sterling,  Kentucky,  transition  area.  No 
objections  were  received  fitim  this 
Notice.  This  alteration  designates  a 
transition  area  extension  to  provide  the 
required  airspace  protection  for  aircraft 
executing  the  approach  procedwe. 
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Adoption  of  the  Amendment 

Accordingly,  Subpart  G,  5  71.101  (44 
FR  442)  of  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  is 
amended,  effective  0901  G.m.t  March  20, 
1900,  as  follows: 

ML  Steriing,  Kentucky 

***  *  *  longitude  83'’58'50''W.)‘-'  *  is 
deleted  and  “*  *  *  longitude  83°58'50"W.): 
within  2.5  miles  either  side  of  the  Lexington 
VORTAC  077*  radial  from  the  5.5-mile  radius 
to  9.5  miles  west  of  the  airport  *  *  *”  is 
substituted  therefor. 

(Sec.  307(a),  Federal  Aviation  Act  of  1958,  as 
amended  (49  U.S.C.  1348(a))  sec.  6(c), 
Department  of  Transportation  Act  (49  U.S.C. 
1655(c)]) 

Note. — ^The  Federal  Aviation 
Administration  has  determined  that  this 
document  involves  a  regulation  which  is  not 
significant  under  Executive  Order  12044,  as 
implemented  by  EKIT  Regulatory  Policies  and 
Procedures  (44  FR  11034,  February  26, 1979). 
Since  this  regulatory  action  involves  an 
established  body  of  technical  requirements 
for  which  frequent  and  routine  amendments 
are  necessary  to  keep  them  operationally 
current  and  promote  safe  flight  operations, 
the  anticipated  impact  is  so  minimal  that  this 
action  does  not  warrant  preparation  of  a 
regulatory  evaluation. 

Issued  in  East  Point,  Ga.,  on  December  31, 
1979. 

Louis  ).  Cardinali, 

Director,  Southern  Region. 

(FR  Doc.  80-14SS  Filed  1-16-80;  8:45  am] 
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COMMODITY  FUTURES  TRAOmO 
COMMISSION 

17  CFR  Part  145 

Commission  Records  and  information; 
Petitions  for  Confidential  Treatment 

agency:  Commodity  Futures  Trading 

Commission. 

action:  Final' rule. 

summary:  The  Commission  is  amending 
its  rule  regarding  petitions  for 
confidential  treatment  of  sensitive 
information  so  that  the  rule  will  specify 
the  offices  of  the  Commission  with 
which  these  petitions  are  to  be  filed.  The 
Commission  is  taking  this  action  to 
eliminate  the  delays  that  sometimes 
result  ffom  the  failure  to  file  these 
petitions  with  appropriate  Commission 
offices. 

EFFECTIVE  DATE:  February  19, 1900. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mark  N.  Rae,  Office  of  the  General 
Counsel.  Commodity  Futures  Trading 
Commission.  2033  K  Street,  NW, 
Washington.  D.C.  20501,  telephone  (202) 
254-7025. 


SUPPLEMENTARY  INFORMATION:  In  a 
Federal  Register  notice  published  on 
August  31, 1979,  the  Commission 
proposed  to  amend  paragraph  (b)(1)  of 
Commission  rule  145.9  to  specify  that  a 
petition  for  confidential  treatment  be 
filed  with  the  Director  of  the  Office  of 
Public  Information  and  that  a  copy  of 
Ae  petition  be  filed  with  the  division  or 
office  of  the  Commission  to  which  the 
information  subject  to  the  petition  has 
been  submitted.  See  44  FR  51232.*  The 
Commission  proposed  this  amendment 
as  a  means  of  reducing  delays  in 
decisions  on  petitions  for  confidential 
treatment,  and  responses  to  public 
requests  for  information,  which  can 
result  from  the  failure  to  file  these 
petitions  with  the  Office  of  Public 
Information,  the  Commission  office 
responsible  for  making  the  initial 
determination  whether  to  grant  a 
petition  for  confidential  treatment. 

The  Commission  received  two 
comments  on  the  proposed  amendment. 
One  commended  the  Commission  for  its 
attempt  to  develop  a  procedure  to 
increase  the  promptness  of  Commission 
responses  to  public  requests  for 
information,  response  to  a  point 
raised  by  that  commentator,  the 
Commission  wishes  to  state  that  when  a 
request  is  made  by  a  member  of  the 
public  pursuant  to  the  Freedom  of 
Information  Act  (“FOIA”)  for  access  to 
material  in  the  possession  of  the 
Commission,  the  Commission’s  staff  will 
make  an  independent  determination  as 
to  whether  that  material  is  exempt  from 
mandatory  disclosure  under  the  FOIA, 
even  if  a  petition  for  confidential 
treatment  has  not  been  filed.  See 
Commission  rule  145.5, 17  CFR  145.5 
(1979).  The  staff  will  also  determine 
whether  release  is  barred  by  any  statute 
or  Commission  regulation. 

The  other  commentator  criticized  the 
Commission's  proposed  amendment  as 
an  attempt  to  solve  a  problem  in  the 
management  of  Commission  records  by 
imposing  an  additional  burden  on  the 
public,  llie  Commission  has  determined 
that  adoption  of  the  amendment  will 

’  Commission  rule  145.9. 17  CFR  145.9  (1979), 
permits  persons  who  submit  information  to  the 
Commission  which  they  deem  to  be  sensitive  to 
petition  the  Commission  for  confidential  treatment 
of  that  information.  In  addition,  the  rule  provides 
that  when  a  request  is  made,  pursuant  to 
Commission  rule  145.7, 17  CFR  145.7  (1979),  for 
access  under  the  Freedom  of  Information  Act  to 
information  for  which  confidential  treatment  has 
been  sought  the  Director  of  the  Commission's 
Office  of  Public  Information  is  to  determine  within 
five  business  days  whether  confidential  treatment 
will  be  accorded  that  information.  Notice  and 
appeal  rights  with  respect  to  any  adverse 
determination  are  also  accorded  to  the  petitionee 


benefit  the  public,  without  placing  any 
significant  burden  on  those  who  have 
elected  to  petition  for  confidential 
treatment. 

The  amendment  makes  express  the 
requirement  presently  implicit  in  rule 
145.9  that  petitions  for  confidential 
treatment  are  to  be  filed  with  the 
Commission’s  Office  of  Public 
Information.  The  only  other  requirement 
effected  by  the  amendment  is  that  the 
petitioner  file  a  copy  of  his  petition  with 
the  Commission  office  or  division  to 
which  he  submits  the  information  for 
which  confidential  treatment  is  sought. 
As  noted,  filing  of  the  original  and  a 
copy  of  the  petition  with  the  respective 
offices  should  facilitate  processing  of 
petitions  and  requests  for  information, 
imder  the  FOIA, 

In  consideration  of  the  foregoing,  the 
Commission,  pursuant  to  the  authority 
contained  in  Action  2(a)(ll)  of  the 
Commodity  Exchange  AcL  7  U.S.C.  4a(j) 
(1976),  and  5  U.S.C.  552  (1976),  hereby 
amends  §  145.9(b)(1)  of  Part  145  of 
Chapter  I  of  Title  17  of  the  Code  of 
Federal  Regulations  to  read  as  follows: 

§  145.9  Petition  for  confidential  treatment 
of  certain  information  submitted  to  tfie 
Commission. 

***** 

(b)(1)  A  petition  for  confidential 
treatment  shall  contain  a  concise 
statement  of  the  reasons  why  the 
information  should  be  accepted  or 
retained  in  confidence,  shall  state  the 
length  of  time  for  which  confidential 
treatment  is  required,  and  may  state  on 
what  basis  if  any  the  petition  itself 
should  be  afforded  confidential 
treatment.  The  petition  shall  also  set 
forth  an  address  at  which  the  petitioner 
may  promptly  be  reached  by  telegram 
and  by  mail,  and  it  shall  be  the 
obligation  of  the  petitioner  to  advise  the 
Commission  of  any  change  in  its 
address.  The  petition  shall  be  filed  with 
the  Director  of  the  Office  of  Public 
Information.  A  copy  of  the  petition  shall 
also  be  filed  with  the  division  or  office 
of  the  Commission  to  which  the 
information  subject  to  the  petition  is 
submitted.  The  copy  of  the  petition  shall 
be  attached  to  the  information 
submitted. 

***** 

Issued  in  Washington,  D.C..  on  January  11, 
1980,  by  the  Conunission. 

Jane  K.  Stuckey, 

Secretary  of  the  Commission. 

(FR  Ooc  80-1567  Filed  I-I6-8O1  tt/a  an] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Parts  231, 241,  and  271 
[Release  No.  33-6175, 34-16478,  IC-11016] 
Pooled  Income  Funds 

agency:  Securities  and  Exchange 
Commission. 

action:  Statement  of  staff  position. 
(Final  rule). 

SUMMARY:  The  Commission  is 
announcing  the  position  of  its  staff  with 
respect  to  the  creation  and  operation  of 
pooled  income  funds  which  qualify  as 
recipients  of  tax  deductible 
contributions  under  section  642(c](5]  of 
the  Internal  Revenue  Code  of  1954.  The 
announcement  states  the  circumstances 
under  which  the  staff  will  not 
recommend  that  the  Commission  take 
any  enforcement  action  if  public 
charities  establish  and  maintain  these 
funds  without  registration  imder  the 
federal  securities  laws  of  the  public 
charities,  the  funds,  the  interests  in  the 
funds,  or  the  persons  soliciting  gifts  by 
means  of  the  funds.  The  purpose  of  the 
annoimcement  is  to  offer  guidance  to  the 
public  and  thereby  obviate  the  need  for 
no-action  requests  which  present  no 
novel  facts  or  interpretative  problems 
about  pooled  income  funds. 
date:  January  10, 1980. 

FOR  FURTHER  INFORMATION  CONTACT: 
Stanley  B.  Judd,  202-272-2032,  or 
Elizabeth  T.  Tsai,  202-272-2028,  Division 
of  Investment  Management,  Securities 
and  Exchange  Conunission,  500  North 
Capitol  Street.  Washington,  DC  20549. 
SUPPLEMENTARY  INFORMATION:  The 
Commission’s  Division  of  Investment 
Management  (“staff”)  will  not  in  the 
circumstances  described  below, 
recommend  that  the  Commission  take 
any  enforcement  action  if  a  public 
charity  ‘  establishes  and  maintains  a 
pooled  income  fund  without  registration 
under  (1)  the  Investment  Company  Act 
of  1940  (“1940  Act”)  [15  U.S.C.  80a-l  et 
seq.)  of  the  fund,  the  public  charity,  nr  a 
trustee  of  the  fund,  (2)  the  Securities  Act 
of  1933  (“1933  Act”)  [15  U.S.C.  77a  et 
seq.)  or  the  Securities  Exchange  Act  of 
1934  (“1934  Act”)  [15  U.S.C.  78a  et  seq.) 
of  interests  in  the  fund,  or  (3)  the  1934 
Act  of  persons  soliciting  gifts  by  means 
of  the  fund.  The  circumstances  in  which 
the  staff  will  take  such  a  no-action 
position  are  the  following:  (1)  the  fund 
qualifies  as  a  recipient  of  tax  deductible 
contributions  under  section  642(c)(5)  of 
the  Internal  Revenue  Code  of  1954 


'As  used  here,  “public  charity”  has  the  same 
meaning  that  it  has  in  Treas.  Reg.  f  iM2{c)~ 
5(aM5)(iv)  (26  CFR  ia42(c)-5(a)(S](iv)]. 


(“Code”)  [26  U.S.C.  642(c)(5)I;  (2)  each 
prospective  donor  is  furnished  written 
disclosures  which  fully  and  fairly 
describe  the  operation  of  the  fund;  and 
(3)  any  person  soliciting  contributions  to 
the  fund  is  either  a  volunteer,  or  a 
person  who  is  employed  in  the  public 
charity’s  overall  ^d-raising  activities 
and  who  is  not  compensated  on  the 
basis  of  the  amount  of  gifts  transferred 
to  the  pooled  income  fimd. 

I.  Backgroimd 

The  Tax  Reform  Act  of  1969  amended 
the  code  to  allow  a  charitable 
contribution  deduction  [for  income  tax, 
gift  tax,  or  estate  tax  purposes)  for  a 
charitable  gift  of  a  remainder  interest  in 
trust  where,  among  other  circumstances, 
the  trust  is  a  pooled  income  fund 
described  in  section  642(c)(5)  of  the 
Code.  Although  pooled  income  fund 
arrangements  existed  as  a  means  of 
making  charitable  contributions  before 
this  amendment,  the  amendment  was 
intended  to  impose  certain  limitations  in 
order  to  prevent  overstating  of  the 
charitable  contribution  deduction.  S. 

Rep.  No.  552, 91st  Cong.,  Ist  Sess.  87 
(1969).  This  was  accomplished  by 
adding  to  the  Code  section  642(c)(5), 
“Definition  of  pooled  income  fund.” 

As  defined  in  section  642(c)(5)  of  the 
Code  and  explained  in  Treasury 
Regulation  §  1.642(c)-5,  a  pooled  income 
fund  is  a  trust  to  which  a  person 
transfers  property,  giving  an  irrevocable 
remainder  interest  in  the  property  to  a 
public  charity  and  retaining  an  income 
interest  in  the  property  for  the  life  of  one 
or  more  beneficiaries  living  at  the  time 
of  the  transfer.  The  fund  must 
commingle  the  property  with  other 
property  transferred  to  it  in  like  manner. 
Althou^  the  fund  must  not  include 
property  transferred  to  it  under  other 
arrangements,  a  portion  of  its  properties 
may  be  invested  jointly  with  other 
properties  of  the  public  charity,  such  as 
its  general  endowment  fund.  However, 
records  must  be  maintained  which 
sufficiently  identify  the  portion  of  the 
total  fund  which  is  owned  by  the  pooled 
income  fund  and  the  income  earned  by, 
and  attributable  to,  such  portion. 

^  Tax-exempt  securities  may  not  be 
transferred  to  the  fund,  nor  may  the  fund 
invest  in  them.  The  fund  must  be 
maintained  by  the  public  charity  itself, 
but  this  requirement  is  satisfied  when 
the  public  charity  has  the  power  to 
remove  the  trustee  or  trustees  of  the 
fund  and  designate  a  new  trustee  or 
trustees.  No  donor  or  income  beneficiary 
(other  than  the  public  charity)  may  serve 
as  a  trustee  to  the  fimd  or  have  direct  or 
indirect  responsibilities  with  respect  to 
the  fund  which  are  ordinarily  exercised 
by  a  trustee.  Each  income  beneficiary 


receives  a  proportionate  share  of  the 
income  earned  by  the  fund  each  year. 
Upon  the  termination  of  an  income 
interest,  the  trustee  must  sever  from  the 
fund  and  pay  to.  or  retain  for  the  use  of, 
the  public  charity  an  amoimt  equal  to 
the  value  of  the  remainder  interest  in  the 
property  upon  which  the  income  interest 
is  based. 

n.  Status  of  Section  642(c)(5)  Pooled 
Income  Funds  Under  the  Semirities 
Laws,  and  Previous  No-Action  Positions 

Section  3(a)(1)  of  the  1940  Act  [15 
U.S.C.  80a-3(a)(l)J  defines  “investment 
company”  to  mean  any  issuer  which  is 
or  holds  itself  out  as  being  engaged 
primarily,  or  proposes  to  engage 
primarily,  in  the  business  of  investing, 
reinvesting,  or  trading  in  securities. 
Section  2(a)(22)  of  the  1940  Act  [15 
U.S.C.  80a-2(a)(22)]  defines  “issuer”  to 
mean  every  person  who  issues  or 
proposes  to  issue  any  security,  or  has 
outstanding  any  security  which  it  has 
issued.  Section  2(a)(36)  [15  U.S.C.  80a- 
2(a)(36)j  defines  “security”  to  mean, 
among  other  things,  any  investment 
contract.  The  test  for  an  investment 
contract  is  “whether  the  scheme 
involves  an  investment  of  money  in  a 
common  enterprise  with  profits  to  come 
solely  from  the  efforts  of  others.”  SEC  v. 
W.  /.  Howey  Co..  328  U.S.  293,  301 
(1946). 

An  acquisition  of  an  interest  in  a 
pooled  income  fund  for  consideration 
may  be  an  investment.  In  that  case  the 
interest  would  be  a  security  of  which  the 
pooled  income  fund  would  be  the  issuer. 
Furthermore,  if  the  pooled  income  fund 
were  an  issuer  of  a  security,  it  would,  if 
primarily  engaged  in  the  business  of 
investing  in  securities,  be  an  investment 
company. 

Section  3(a)(4)  of  the  1933  Act  [15 
U.S.C.  77c(a)(4)]  exempts  from  the 
provisions  of  the  1933  Act. 

Any  seciuity  issued  by  a  person  organized 
and  operated  exclusively  for  religious, 
educational,  benevolent,  fraternal,  charitable, 
or  reformatory  purposes  and  not  for 
pecuniary  profit,  and  no  part  of  the  net 
earnings  of  which  inures  to  the  benefit  of  any 
person,  private  stockholder,  or  individual.  ^ 

Section  12(g)(2)(D)  o^the  1934  Act  [15 
U.S.C.  78/(g)(2)(D)]  exempts  firom  the 
registration  provisions  of  section  12(g). 

Any  security  of  an  issuer  organized  and 
operated  exclusively  for  religious, 
educational,  benevolent,  fraternal,  charitable, 
or  reformatory  purposes  and  not  for 
pecuniary  profit,  and  no  part  of  the  net 
earnings  of  which  iniues  to  the  benefit  of  any 
private  shareholder  or  individual. 

Section  3(c)(10)  of  the  1940  Act  [15 
U.S.C.  80a-3(c)(10)j  excepts  from  the 
definition  of  “investment  company.” 
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Any  company  organized  and  operated 
exclusively  for  religious,  educational, 
benevolent,  firatemal,  charitable-,  or 
reformatory  purposes,  no  part  of  the  net 
earnings  of  which  inures  to  the  benefit  of  any 
private  shareholder  or  individual. 

To  satisfy  the  requirements  of  the 
charitable  organization  exception  in 
section  3(c)(10)  of  the  1940  Act,  section 
12  (g)(2)(D)  of  the  1934  Act,  and  section 
3(a)(4)  of  the  1933  Act,  (1)  an  issuer  must 
be  organized  and  operated  exclusively 
for  “religious,  educational,  benevolent, 
fraternal,  charitable,  or  reformatory 
purposes”  and  (2)  no  part  of  its  net 
earnings  may  inure  to  the  benefit  of  any 
private  shareholder  or  individual.  It  is 
questionable  whether  a  pooled  income 
fund  could  be  deemed  to  be  organized 
and  operated  exclusively  for  charitable 
purposes,  since  it  is  organized  and 
operated  to  produce  a  regular  income 
which  must  be  currently  distributed  to 
beneficiaries  who  are  for  the  most  part 
private  individuals.  In  any  event,  the 
second  part  of  the  test  would  seem  not 
to  be  met  by  a  pooled  income  fund 
because  of  the  distribution  of  its  income 
to  beneficiaries. 

Beginning  with  American  Council  on 
Education.  [1972-1973  Transfer  Binder] 
FED.  SEC.  L  REP.  (CCH)  H  79,179,  the 
staff  has  consistently  taken  a  no-action 
position  where  an  eligible  public  charity 
sought  to  establish  and  maintain  a 
pooled  income  fund,  as  described  in 
section  642(c)(5)  of  the  Code,  without 
complying  with  the  registration 
requirements  of  the  1933  Act,  the  1934 
Act,  and  the  1940  Act.  In  each  instance, 
the  position  has  been  conditioned  on 
each  prospective  donor’s  receiving 
written  disclosures  which  fully  and 
fairly  describe  the  operation  of  the 
particular  pooled  income  fund.  The 
position  has  also  been  conditioned  on 
all  gift  solicitors’  being  either  volunteers, 
ur  persons  employed  in  the  overall  fund¬ 
raising  activities  of  the  public  charity 
who  would  receive  no  commissions  or 
other  special  compensation  based  upon 
the  amount  of  gifts  transferred  to  the 
fund. 

In  each  instance,  the  staff  expressed 
its  view  that  the  antifiaud  provisions  of 
the  federal  securities  laws  apply  to  sales 
of  interests  in  the  fund.  Further,  the  staff 
indicated  that  it  did  not  necessarily 
agree  that  the  exemptions  in  section 
3(a)(4)  of  the  1933  Act  and,  recently, 
section  12(g)(2)(D)  of  the  1934  Act,  or  tl\p 
exception  in  section  3(c)(10)  of  the  1940 
Act,  are  available  to  a  pooled  income 
fund,  or  that  no  “sale”  for  “value” 
occurs.  The  staff  explicitly  based  its  no¬ 
action  position  on  the  assumption  that 
the  primary  purpose  of  persons  who 
transfer  property  to  pooled  income 
funds  is  to  make  a  gift  to  a  charity  of 


their  choice  and  the  belief  that  this 
donative  intent  and  the  applicable  Code 
restrictions  and  Treasury  regulations 
make  registration  under  the  federal 
securities  law  unnecessary. 

At  first,  the  staff  indicated  that, 
although  it  was  not  then  raising  any 
objection  to  the  existence  of  a  provision 
in  trust  agreements  authorizing  the  bank 
trustee  to  invest  the  pooled  assets  in 
interests  in  a  common  trust  fund 
maintained  by  the  trustee,  it  was  its 
view  that  if  a  bank  created  a  common 
trust  fund  consisting  solely  or  primarily 
of  assets  of  ppoled  income  fund  trusts 
the  question  would  arise  as  to  whether 
such  a  fimd  would  be  entitled  to  rely  on 
the  exception  from  the  definition  of  an 
“investment  company”  provided  for  a 
bank  common  trust  fund  by  section 
3(c)(3)  of  the  1940  Act  [15  U.S.C.  80a- 
3(c)(3)].  Subsequently,  however,  the  staff 
indiicated  that  that  was  no  longer  its 
view  since  the  availability  of  this 
exception  did  not  turn  on  whether  the 
fund  is  solely  or  primarily  used  for  the 
investment  of  pooled  Income  fund 
assets. 

III.  The  Staff’s  Present  Position 

The  staff,  under  the  circumstances  set 
forth  below,  will  not  recommend  that 
the  Commission  take  any  enforcement 
action  if  a  public  charity  establishes  and 
maintains  a  pooled  income  fund  without 
registration  (1)  under  the  1940  Act  of  the 
fund,  the  public  charity,  or  any  trustee  of 
the  fund,  including  any  bank,  (2)  under 
the  1933  Act  or  the  1934  Act  of  interests 
in  the  fund,  or  (3)  under  the  1934  Act  of 
persons  soliciting  gifts  by  means  of  the 
fund.  The  circumstances  in  which  the 
staff  will  take  such  a  position  are  the 
following: 

(a)  The  fund  qualifies  as  a  recipient  of 
tax  deductible  contributions  under 
section  642(c)(5)  of  the  Code: 

(b)  Each  prospective  donor  is 
furnished  written  disclosures  which 
fully  and  fairly  describe  the  operation  of 
the  fund;*  and 

(c)  Each  person  soliciting  gifts  by 
means  of  the  fund  is  either  a  volunteer, 
or  a  person  who  is  employed  in  the 
public  charity’s  overall  fund-raising 
activities  who  receives  no  commissions 
or  other  special  compensation  based  on 
the  amount  of  ^ts  transferred  to  the 
pooled  income  fund. 

The  staff  does  not  necessarily  agree 
that  the  exemptions  in  section  3(a)(4)  of 
the  1933  Act  and  section  12(g)(2)(D)  of 
the  1934  Act  are  available  to  interests  in 
a  pooled  income  fund,  or  that  the 


*  As  a  matter  of  policy,  the  staff  will  not  review 
these  disclosures  in  advance.  The  responsibility  for 
determining  compliance  with  this  requirement  lies 
with  the  public  charity. 


exception  in  section  3(c)(10)  of  the  1940 
Act  is  available  to  the  fhnd  itself,  or  that 
no  “sale”  for  “value”  occurs  in  the 
exchange  of  property  for  life  income 
interests  in  such  a  fund.  Furthermore, 
the  staff  believes  that  the  antifi^ud 
provisions  of  the  federal  securities  laws 
apply  to  sales  of  such  interests. 

In  light  of  this  release,  public  charities 
which  propose  to  establish  and  maintain 
pooled  income  funds  in  accordance  with 
the  standards  enunciated  above  do  not 
need  to  seek  no-action  assurance  in 
order  to  ascertain  that  the  staff  wiU  not 
insist  upon  registration  of  the  fund, 
charity,  trustee,  or  persons  soliciting 
gifts  by  means  of  the  fund.  The  staff  will 
not  respond  to  requests  for  no-action  or 
interpretative  letters  relating  to  such 
pooled  income  funds  in  the  ^ture  unless 
they  present  novel  facts  or  interpretative 
problems,  such  as  departures  from  the 
specific  circumstances  stated  above. 

Accordingly,  Parts  231,  241,  and  271  of 
Title  17  of  the  Code  of  Federal 
Regulations  are  amended  by  adding  this 
statement  of  staff  position  relating  to 
pooled  income  funds. 

By  the  Conunission. 

Geotge  A.  Fitzsinunons, 

Secretary. 

]anuary  10, 1980. 

(FR  Doc.  80-1562  Piled  1-16-80;  fttf  am] 

BUUNO  cooe  MIO-Ot-M 

RAILROAD  RETIREMENT  BOARD 

20  CFR  Parts  208  and  260 

Eligibility  for  a  Disability  Annuity  and 
Procedure  for  Notification  of  Initial 
Decisions 

agency:  Railroad  Retirement  Board. 
action:  Final  rule. 

summary:  The  Railroad  Retirement 
Board  is  amending  S  208.29  of  Part  208  of 
its  regulations  to  conform  to  applicable 
statutory  provisions.  It  is  also  amending 
S  260.1(c)  of  Part  260  of  its  regulations  to 
provide  an  expanded  procedure  for 
notification  to  claimants,  annuitants  and 
payees  of  annuities  of  initial  decisions 
by  its  Bureau  of  Retirement  Claims. 
EFFECTIVE  DATE:  January  17. 1980. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  E.  Lanter,  Railroad  Retirement 
Board,  844  Rush  Street,  Chicago,  Illinois 
60611,  312-751-4943. 

SUPPLEMENTARY  INFORMATION:  Section 
208.29  of  Part  208  of  the  final  rule  is  the 
result  of  conforming  the  Board’s 
regulations  to  applicable  statutory 
provisions.  Section  260.1(c)  of  Part  260  of 
the  final  rule  is  the  result  of  a  court 
order.  Applying  the  criteria  contained  in 
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the  Board's  report  in  response  to 
Executive  Order  12044  the  regulation  is 
not  signiflcant  and  therefore  only  a 
thirty-day  period  to  comment  upon  the 
proposed  rule  was  previously  provided. 
Comments  concerning  Section  260.1(c) 
of  Part  260  were  received  by  the  Board 
from  an  attorney  and  the  Board 
responded  directly  to  him. 

PART  208— ELIGIBILITY  FOR  AN 
ANNUITY 

1.  Section  208.29  is  amended  to  read 
as  follows: 

§  208.29  Cessation  of  eligibility  for 
disability  annuities. 

(a)  Eligibility  for  an  annuity  awarded 
to  an  individual  upon  the  basis  of  having 
become  permanently  disabled  for  any 
regular  employment,  or  upon  the  basis 
of  having  become  permanently  disabled 
for  work  in  such  individual’s  regular 
occupation,  shall  cease  as  of  the  last 
day  of: 

(1)  The  month  preceding  the  month 
such  individual  attains  age  65;  or 
,  (2)  The  second  month  after  the  month 

in  which  medical  recovery  from  such 
disability  is  found  to  have  occurred;  or 

(3)  The  month  preceding  the  month  in 
which  such  individual  dies,  regardless  of 
such  individual’s  age;  or 

(4)  The  month  in  which  the  Board 
receives  notice  of  such  individual’s 
failure  to  appear  for,  or  submit  to,  a 
required  examination;  or 

(5)  The  nTonth  in  which  such 
individual  was  required  to  furnish  the 
Board  with  any  information  relating  to 
such  individual’s  employment,  earnings, 
and  physical  or  mental  condition,  if  such 
individual  failed  to  furnish  such 
information. 

(b)  The  annuity  based  upon  the 
disability  described  in  §  208.7(a)(3)  or 
(4)  of  an  individual  who  fails  to 
relinquish  such  individual’s  rights  to 
return  to  service  in  accordance  with  Part 
216  of  this  chapter  shall  be  suspended  as 
of  the  end  of  the  month  in  which  such 
individual  attains  age  65. 

(c)  Annuity  payments  which  ceased 
by  reason  of  noncompliance  with  one  or 
more  of  the  provisions  of  paragraphs 
(a)(4)  and  (5)  of  this  section  shall  be 
restored  if,  within  a  reasonable  time,  the 
annuitant  shows  good  cause  for  such 
noncompliance. 

PART  260— APPEALS  WITHIN  THE 
BOARD  FROM  DECISIONS  ISSUED  BY 
THE  BUREAU  OF  RETIREMENT 
CLAIMS  OR  THE  BUREAU  OF  DATA 
PROCESSING  AND  ACCOUNTS 


§  260.1  Initial  decisions  by  the  Bureau  of 
Retirement  Claims. 

♦  *  ♦  *  * 

(c)(1)  In  all  cases  except  those 
described  in  paragraphs  (c)(2),  (3),  and 
(4)  of  this  section,  written  notice  of  an 
initial  decision  shall  be  mailed  by  the 
Bureau  of  Retirement  Claims  to  the 
claimant,  annuitant  or  payee  of  an 
annuity  at  the  individual’s  last  known 
address  within  30  calendar  days  after 
such  decision  is  made.  Such  notice  shall 
inform  the  claimant,  annuitant  or  payee 
of  an  annuity  of  the  reason(s)  for  the 
decision  and  such  individual’s  right  to 
appeal  such  initial  decision. 

(2)  No  notice  of  an  initial  decision  by 
the  Bureau  of  Retirement  Claims  shall 
be  required  when  the  death  of  an 
annuitant  causes  the  entitlement  to  an 
annuity  to  cease. 

(3)  When  an  initial  decision  is  made 
that  an  annuitant’s  entitlement  to  a 
disability  annuity  has  ended  because 
the  annuitant  has  recovered  from  such 
annuitant’s  disability,  written  notice  of 
that  decision  shall  be  mailed  to  the 
annuitant  or  payee  of  an  annuity  at  such 
annuitant’s  or  payee’s  last  known 
address.  Such  notice  shall  inform  the 
annuitant  or  payee  of  an  annuity:  (i)  of 
the  date  on  which  the  recovery  from 
disability  is  found  to  have  occurred;  (ii) 
of  the  reason(s)  supporting  such  a 
finding  of  recovery;  (iii)  that  entitlement 
to  the  annuity  ends  on  the  last  day  of 
the  second  month  after  the  month  in 
which  recovery  from  disability  is  found 
to  have  occurred;  (iv)  that  payment  of 
the  disability  annuity  will  cease 
efiective  on  the  last  day  of  the  second 
month  following  the  month  in  which 
recovery  from  disability  is  found  to  have 
occurred  or  on  the  thirtieth  calendar  day 
after  the  day  the  notice  provided  by  this 
paragraph  is  sent  by  the  Board, 
whichever  date  is  later,  (v)  that  any 
annuity  payments  received  after 
entitlement  has  ended  will  have  to  be 
repaid  unless  waiver  of  recovery  is 
appropriate;  (vi)  that  prior  to  the 
termination  date  of  the  annuity  the 
annuitant  or  payee  of  an  annuity  may 
submit  to  the  Board  any  information  in 
writing  which  the  annuitant  or  payee 
desires  to  be  considered  by  the  Board  in 
its  review;  and  (vii)  that  if  information  in 
writing  is  received  by  the  Board  before 
the  termination  date  the  annuity  will  be 
terminated  as  scheduled  on  that  date. 

(4)  When  an  initial  decision  would 
result  in  the  termination  of  an  annuity 
for  which  there  are  competing  claims  or 
as  a  result  of  the  receipt  by  the  Board  of 
information  from  a  source  other  than  the 
annuitant  or  payee  of  an  annuity. 


written  notice  of  the  proposed  decision 
shall  be  mailed  to  the  annuitant  or 
payee  of  an  annuity  at  such  annuitant’s 
or  payee’s  last  known  address.  Such 
notice  shall  inform  the  annuitant  or 
payee  of  an  annuity:  (i)  of  the  reason(s) 
for  the  annuity  termination;  (ii)  that  the 
annuitant  or  payee  has  30  calendar  days 
from  the  date  of  the  notice  to  submit  to 
the  Board  any  information  in  writing 
which  such  annuitant  or  payee  desires 
to  be  considered  by  the  Board  in  its 
review;  (iii)  that  payment  of  the  annuity 
will  either  cease  or  a  decision  to 
continue  payment  of  such  annuity  shall 
be  made  after  the  Board  has  considered 
any  information  in  writing  which  may 
be  submitted  to  the  Board  within  the 
period  provided  in  paragraph  (c)(4)(ii)  of 
this  section;  and  (iv)  if  no  information  in 
writing  is  received  within  30  calendar 
days  from  the  date  of  the  notice, 
payment  of  the  annuity  will  cease  at  the 
end  of  that  30-day  period. 

(5)  Whenever  the  Board  receives  any 
significant  information  in  writing  from 
an  annuitant  or  payee  of  an  annuity  as  a 
result  of  mailing  the  notice  described  in 
paragraph  (c)(4)  of  this  section,  the 
Board  shall  forward  a  copy  of  such 
information  to  each  of  the  individuals 
who  have  filed  a  competing  claim  for 
such  annuity,  informing  them  that:  (i) 

The  annuity  will  either  be  terminated  at 
the  specified  time  or  a  decision  to 
continue  payment  of  the  annuity  will  be 
made  by  the  Board;  and  (ii)  they  may 
respond  to  such  information  and  their 
response  will  be  considered  by  the 
Board  provided  that  it  is  received  by  the 
Board  within  a  reasonable  time.  When 
the  Board  decision  in  such  cases  is  to 
continue  payment  of  the  annuity,  the 
Board  shall  send  notice  of  such  initial 
decision  to  each  of  the  competing 
claimants  in  accordance  with  paragraph 
(c)(1)  of  this  section. 

(6)  The  written  notice  of  an  initial 
decision  provided  by  paragraph  (c)(3)  of 
this  section  and  the  written  notice  of  the 
proposed  decision  provided  by 
paragraph  (c)(4)  of  this  section  shall  also 
contain  notification  of  the  appeal  rights 
provided  in  §  260.4  of  this  Part. 
***** 

Dated:  January  10, 1980. 

By  Authority  of  the  Board. 

R.  F.  Butler, 

Secretary  of  the  Board. 

|FR  Doc.  80-1608  Filed  1-16-80;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 
Fiscal  Service 
31  CFR  Part  350 

Regulations  Governing  Book-Entry 
Treasury  Bills 

agency:  Fiscal  Service,  Department  of 
the  Treasury. 
action:  Final  rule. 

summary:  On  December  13, 1979,  the 
Department  of  the  Treasury  published 
for  comment  a  proposed  amendment  of 
the  regulations  governing  book-entry 
Treasury  bills  (31  CFR,  Part  350)  to 
increase  the  period  prior  to  maturity 
during  which  requests  for  transactions 
affecting  book-entry  accounts 
maintained  by  the  Bureau  of  the  Public 
Debt  would  not  be  accepted. 

No  responses  were  received  during 
the  period  reserved  for  filing  written 
comments,  which  expired  on  January  4, 
1980.  An  earlier  opportunity  to  file 
comments  on  this  amendment  had  been 
provided,  i.e.,  during  the  period  from 
August  23  to  October  19, 1979.  A 
republication  of  the  amendment  was 
made  because  of  a  clerical  error  that 
had  appeared  in  the  notice  published  in 
the  Federal  Register  on  August  23, 1979. 
No  comments  to  that  earlier  notice  were 
received. 

EFFECTIVE  DATE:  January  15, 1980. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Calvin  Ninomiya,  Chief  Counsel. 
Bureau  of  the  Public  Debt,  202-376-0244. 

Dated;  January  10, 1980 
Paul  H.  Taylor 

Fiscal  Assistant  Secretary. 

Section  350.8  is  revised  as  set  forth 
below: 

§  350.8  Transfer. 

Book-entry  Treasury  bills  maintained 
under  this  subpart  may  not  be 
transferred  from  one  account 
maintained  by  the  Treasury  to  another 
such  account,  except  in  cases  of  lawful 
succession,  as  provided  in  this  subpart. 
They  may  be  withdrawn  from  an 
account  maintained  by  the  Treasury 
hereunder  and  transferred  through  the 
Federal  Reserve  Bank  communication 
system  to  an  account  maintained  by  or 
through  a  member  bank  under  Subpart 
B,  which  transfer  shall  be  made  in  the 
name  or  names  appearing  in  the  account 
recorded  on  the  books  of  the  Treasury. 
Such  withdrawal  may  be  effected  by  a 
certified  request  therefor  by,  or  on 
behalf  of,  the  depositor,  provided  the 
request  therefor  is  received  no  earlier 
than  twenty  (20)  business  days  after  the 
issue  date  or  the  date  the  securities  are 


transferred  to  the  Treasury,  whichever 
is  later,  or  no  later  than  twenty  (20) 
business  days  before  the  maturity  date. 
The  request  must: 

(a)  Identify  the  book-entry  account  by 
the  name  of  the  depositor  and  title,  if 
any,  the  address,  and  the  taxpayer 
identifying  number; 

(b)  specify  by  amount,  maturity  date 
and  CUSIP  number  the  book-entry 
Treasury  bills  to  be  withdrawn  and 
transferred;  and 

(c)  specify  the  name  of  the  member 
bank  to  or  through  which  the  transfer  is 
to  be  effected  and,  where  appropriate, 
the  name  of  the  institution  or  entity 
which  is  to  maintain  the  book-entry 
account.  In  the  case  of  book-entry 
Treasury  bills  held  in  the  names  of  two 
individuals,  a  certified  request  by  either 
will  be  accepted,  but  the  transfer  shall 
be  made  in  the  names  of  both.  A 
transfer  after  original  issue  of  book- 
entry  Treasury  bills  from  an  account 
maintained  by  or  through  a  member 
bank  to  one  maintained  by  the  Treaury 
may  be  made  through  the  Federal 
Reserve  Bank  communication  system, 
provided  the  account  is  to  be  held  in  a 
form  authorized  by  this  subpart,  and 
provided  the  transfer  is  made  no  later 
than  one  month  prior  to  the  maturity 
date  of  the  bills. 

Section  350.14  is  amended  by  revising 
paragraph  (a)  as  set  forth  below: 

§  350.14  Reinvestment  of  payment  at 
maturity. 

(a)  Request  for  reinvestment.  Upon 
the  request  of  the  depositor  in  whose 
name  the  account  is  maintained,  book- 
entry  Treasury  bills  held  therein  will  be 
reinvested  at  maturity,  i.e.,  their 
proceeds  at  maturity  will  be  applied  to 
the  purchase  of  new  Treasury  bills  at 
the  average  price  (in  three  decimals)  of 
accepted  competitive  bids  for  such 
Treasury  bills  then  being  offered.  The 
request  for  a  reinvestment  may  be  made 
on  the  tender  form  at  the  time  of 
purchase:  subsequent  requests  for 
reinvestment  will  be  accepted  if 
received  by  the  Bureau  no  later  than 
twenty  (20)  business  days  prior  to  the 
maturity  of  the  bills.  The  difference 
between  the  par  value  of  the  maturing 
bills  and  the  issue  price  of  the  new  bills 
will  be  remitted  to  the  subscriber  in  the 
form  of  a  Treasury  check.  Requests  for 
the  revocation  of  the  reinvestment  of 
bills  will  also  be  accepted  if  received  no 
later  than  twenty  (20)  business  days 
prior  to  the  maturity  date. 
***** 

Section  350.16  is  amended  by  revising 
paragraph  (a)  as  set  forth  below; 


§  350.16  Transactions  in  regular  course — 
notice  not  effective— unacceptable  notices. 

(a)  Transactions  in  regular  course — 
notices  not  effective.  Transfers  of  book- 
entry  Treasury  bills,  payment  thereof  or 
reinvestment  at  maturity  or  any  other 
transaction  therein  will  be  conducted  in 
the  regular  course  of  business  in 
accordance  with  this  subpart, 
notwithstanding  notice  of  the 
appointment  of  an  attomey-in-fact,  dr  a 
legal  guardian  or  similar  representative, 
or  notice  of  successorship,  the 
termination  of  an  estate,  the  dissolution 
of  an  entity,  or  the  death  of  an 
individual,  unless  the  requisite  request, 
proof,  and  the  evidence  necessary  to 
establish  entitlement  under  this  subpart 
is  received  by  the  Bureau  no  later  than 
twenty  (20)  business  days  prior  to  the 
maturity  date  of  the  bills 
***** 

(31  U.S.C.  754) 

(FR  Doc.  80-1477  Filed  1-16-^;  8:45  am] 

BILLING  CODE  4810-40-M 


DEPARTMENT  OF  THE  INTERIOR 
National  Park  Service 
36  CFR  Part  28 

Fire  Island  National  Seashore;  Zoning 
Regulations 

agency:  National  Park  Service,  Interior 
action:  Final  Rule  With  Comments. 

summary:  The  Secretary  of  the  Interior 
is  directed,  pursuant  to  the  Fire  Island 
National  Seashore  Act  (the  Act),  to 
promulgate  and  amend  zoning  standards 
for  the  communities  within  the 
boundaries  of  the  Seashore.  Upon 
promulgation  of  the  standards,  the 
communities  may  submit  zoning 
ordinances  to  the  Secretary.  If  such 
ordinances  conform  to  the  standards, 
then  upon  approval  of  the  ordinances  by 
the  Secretary,  the  Secretary’s  authority 
to  condemn  certain  property  within  the 
Seashore  is  suspended  for  property 
constructed  or  maintained  in 
accordance  with  the  standards.  Since 
promulgation  of  the  initial  standards  in 
1966,  the  Park  Service  has  prepared  a 
General  Management  Plan  and  Final 
Environmental  Impact  Statement  for  the 
Seashore  and  Congress  has  amended 
the  Act  to  add  a  Dune  District.  This 
document  revises  the  existing  standards. 
It  reflects  substantive  changes  needed  to 
be  consistent  with  the  Plan,  the  FEIS, 
and  the  amendments  and  is  reorganized 
in  format  from  the  existing  regulations. 

DATES:  Effective  date  April  16, 1980. 
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FOR  FURTHER  INFORMATION  CONTACT: 

Richard  W.  Marks,  Superintendent,  Fire 
Island  National  Seashore,  Patchogue, 
N.Y.  11772,  (516)  289-4810. 

SUPPLEMENTARY  INFORMATION: 

Discussion 

Public  Law  88-587,  78  Stat.  928,  the 
Act  establishing  Fire  Island  National 
Seashore  (the  Seashore],  was 
promulgated  September  11, 1964.  The 
Act  appears  at  16  U.S.C.  §  459e  et  seq. 
The  Hrst  zoning  standards  for  Fire 
Island  National  Seashore  went  into 
effect  on  April  2, 1966  and  were  printed 
in  the  Code  of  Federal  Regulations,  Title 
36,  Part  28,  36  FR  5289,  April  2, 1966.  The 
General  Management  Plan  for  Fire 
Island  National  Seashore  was  approved 
in  March,  1978.  The  Plan  proposes  “A 
Model  Zoning  Ordinance”  containing 
speciHc  details  regarding  permitted  land 
uses  within  the  communities.  This 
revision  of  the  standards  is  also  based 
upon  studies  made  by  McCormick  and 
Sons,  the  Babcock  Report,  and  the 
Nassau-Suffolk  Regional  Planning 
Board,  as  well  as  the  Final 
Environmental  Impact  Statement,  the 
Final  General  Management  Plan,  and 
the  Dune  District  amendments  in  the 
National  Parks  and  Recreation  Act  of 
1978,  Pub.  L  95-625  §  322(b).  92  Stat. 

3489  (1978).  Within  the  boundaries  of  the 
Seashore  are  some  seventeen 
identifiable  commimities.  Fifteen  of  the 
communities  are  within  municipal 
authority  of  either  the  Towns  of 
Brookhaven  or  of  Islip.  Two  of  the 
communities,  Saltaire  and  Ocean  Beach, 
are  incorporated  villages  with  their  own 
zoning  authority. 

The  existing  regulations  at  36  CFR 
28.3  and  28.4  establish  the  standards  for 
the  Seashore  District  and  the  Developed 
Areas  District.  Acreage,  frontage  and 
setback  requirements,  height  limitations, 
and  maximum  plot  occupancy 
requirements  of  the  various  zoning 
authorities  were  adopted  as  the 
Secretary’s  standards.  . 

On  September  18, 1978  the  proposed 
revision  was  printed  in  the  Federal 
Register  at  43  FR  41414.  A  period  of  60 
days  after  publication  of  the  proposed 
standards  was  provided  for  public 
comment.  The  ^ptember  1978  Proposed 
Rule  included  specific  minimum 
standards  for  all  the  communities  for 
plot  occupancy,  floor  area,  building 
height,  multiple  uses,  subdivision  of 
land,  swimming  pools,  flood  plain 
zoning,  and  structures  in  the  Dune 
District.  The  Proposed  Rule  also 
eliminated  separate  sections  for  the 
Seashore  District  and  the  Developed 
Areas  District.  The  draft  continued  to 
incorporate  existing  local  standards  for 


acreage,  frontage  and  setback 
requirements. 

In  a  continuing  effort  to  provide  clear, 
easy  to  understand  regulations,  the  Final 
Rule  has  been  reorganized  from  the 
format  of  the  Proposed  Rule.  However, 
the  substantive  areas  to  be  regulated 
remain  the  same  as  proposed  in 
September  1978. 

The  policy  of  the  Department  of  the 
Interior  is,  whenever  practicable,  to 
afford  the  public  an  opportunity  to 
participate  in  the  rulemaking  process.  A 
public  comment  period  of  sixty  days 
was  already  provided  on  the  Proposed 
Rule.  Since  the  Final  Rule  does  not 
follow  the  same  organizational  format 
as  the  Proposed  Rule  and  because  there 
are  some  procedural  and  interpretive 
additions,  although  there  have  not  been 
substantial  substantive  changes  from 
the  Proposed  Rule,  this  rule  is  being 
promulgated  as  a  Final  Rule  with 
Comments.  Accordingly,  interested 
persons  may  submit  written  comments, 
suggestions,  or  objections  regarding  the 
Final  Rule  to  the  Office  of  the 
Superintendent. 

Speciflc  Changes  to  Law  and 
Regulations 

Definitions 

A  Section  on  "Definitions”  has  been 
added,  grouping  together  definitions  in 
the  statute  and  in  the  existing  rules,  and 
adding  new  deflnitions  where 
necessary. 

A  key  concept  in  the  Act  is  that  of 
“improved  property”.  The  Act  defines 
such  property  as  a  building,  the 
construction  of  which  was  begun  prior 
to  July  1, 1963  together  with  a  certain 
amount  of  land  not  necessary  for  public 
access.  Hierefore,  structures  which  are 
not  buildings,  buildings  which  were 
constructed  after  1963,  lands  needed  for 
public  access  or  lands  not  meeting  the 
acreage  requirements  are  not  to  be 
considered  “improved  property”. 
Therefore,  the  Final  Rule  adds  a  term 
“unimproved  property”  to  identify  those 
structures,  buildings  or  land  which  do^ 
not  conform  to  the  definition  of 
“improved  property”.  The  Dune  District 
legislation  speaks  in  terms  of 
undeveloped  property,  as  that  property 
which  has  not  been  altered  from  its 
natural  state.  Therefore  the  term 
“developed  property”  for  the  purposes 
of  the  Fire  Island  Zoning  Standards  has 
the  same  connotation  as  the  layman’s 
use  of  the  term  “improved  property”,  i.e. 
property  which  has  been  altered  from  its 
natural  state.  “Improved  property”  is 
reserved  for  those  developed  properties 
meeting  the  definition  set  forth  in  the 
Act,  as  explained  above. 


“Building”  and  “lot”  are  similar  to 
definitions  existing  in  some  of  the  local 
zoning  ordinances.  “Accessory 
structure”  is  defined  in  Section  28.3(a)(1) 
and  28.3(e)  of  the  Proposed  Rule.  The 
Final  Rule  generally  follows  the 
language  of  draft  rule  and  clarifies  the 
status  of  guest  houses.  “Guest  House” 
was  defined  to  make  clear  that 
accessory  structures  may  be  used  for 
temporary  overnight  accommodation, 
but  that  such  facilities  may  not  be 
converted  into  multiple  family  units 
through  the  addition  of  cooking 
facilities. 

“Exception  to  a  zoning  ordinance”  is  a 
phrase  which  appears  in  Section  3  of  the 
Act.  Since  the  Act  contemplates  that  all 
new  developments  or  uses  which  do  not 
conform  to  the  approved  local  ordinance 
are  subject  to  condemnation,  even  if  a 
development  or  use  does  not  require  a 
variance  under  the  procedures  or 
doctrines  of  local  or  New  York  law,  this 
section  makes  clear  that  condemnation 
authority  does  extend  to  such 
inconsistent  uses.  The  “toe  of  the 
natural  foredune  line”,  which  is  the  base 
of  the  ocean-ward  face  of  the  first 
primary  natural  dune,  is  the  phrase  used 
in  the  legislative  history  and  in 
Congressional  Departmental 
correspondence  at  the  time  of  passage 
of  the  Act  to  distinguish  between  the 
communities  and  the  beach-Sea  shore 
District. 

Boundaries 

The  Final  Rule  returns  to  the  form 
used  in  the  existing  Rule  of 
distinguishing  among  the  different 
Districts;  the  Final  Rule  establishes 
separate  subsections  for  the  Community 
Development  District,  the  Dune  District 
and  the  Seashore  District.  The  term 
“Community  Development  District”  is 
used  to  describe  the  seventeen 
communities  and  was  chosen  as  a  more 
accurate  label  than  “exempt 
community”,  “Development  District”, 
“Developed  Areas  District”,  or  other 
terms  which  have  been  variously  used 
to  describe  the  communities. 

The  boundaries  of  the  three  Districts 
are  set  forth  in  Section  28.3.  The 
boundaries  of  the  Dune  District  were 
established  by  the  1978  legislation. 
Section  28.3(b)  describes  the  boundaries 
between  the  Community  Development 
District  and  the  Seashore  District.  These 
boundaries  are  all  mapped  on  the  Index 
Maps  and  overlays  which  are  available 
for  inspection  at  the  Superintendent’s 
Office. 

Permitted  and  Prohibited  Uses 

Consistent  with  many  zoning 
ordinances  the  Final  R^es  set  forth  uses 
which  are  permitted  or  prohibited  for 
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each  district.  See  Section  28.4.  If  a  use  is 
permitted,  then  it  may  be  established, 
provided  it  meets  the  zoning  standards 
of  Section  28.6.  For  example,  new  single 
family  dwellings  are  permitted  within 
the  Community  Development  District 
but  no  such  dwelling  may  be 
constructed  greater  than  28  feet  in 
height. 

The  Final  Rule  continues  the  proposed 
prohibition  on  in-ground  swimming 
pools,  multiple  occupancy  dwellings, 
and  subdivision  into  undersized  lots. 
These  provisions  were  originally 
published  as  Section  28.3  of  the 
Proposed  Rules. 

The  Final  Rule  provides  that  guest 
houses  with  cooking  facilities  are 
prohibited,  but  a  detached  sleeping 
porch  or  bedroom  is  permissible, 
provided  it  can  meet  the  standards  for 
plot  occupancy.  The  prohibition  on  the 
construction  or  expansion  of  guest 
houses  with  cooking  facilities,  or 
conversion  of  existing  structures  for 
such  guest  houses,  was  made  to  prevent 
the  conversion  of  incidental  guest 
houses  to  rental  units  through  the 
addition  of  kitchens. 

The  prohibition  on  the  construction  of 
inground  swimming  or  diving  pools  was 
made  because  such  pools  interfere  with 
the  natural  environment,  insofar  as  the 
structure  intersects  the  top  of  the  fresh 
water  lens  which  lies  just  below  the 
surface  on  Fire  Island. 

The  procedures  to  be  followed  for  ’ 
new  commercial  or  industrial  uses  or  the 
expansion  of  a  commercial  enterprise 
have  been  clarified.  The  existing 
regulation  forbids  the  establishment  or 
expansion  of  commercial  or  industrial 
uses  in  the  Commimity  Development 
District  except  through  an  improved 
zoning  ordinance.  The  Draft  Rule 
proposed  that  the  Secretary  would 
review  the  special  use  permits  of  the 
communities  to  determine  whether  the 
use  was  consistent  with  the  purposes  of 
the  Act.  The  Final  Rule  retains  the 
Secretarial  review  procedure  (via  a 
special  use  permit]  and  provides  a 
standard  of  review.  This  standard, 
provision  of  “a  service  to  the  community 
in  support  of  community  living,”  is 
already  contained  in  one  of  the  local 
ordinances.  ' 

Dune  District 

In  November  of  1978  the  Act  was 
amended  by  Public  Law  95-625  to  create 
a  Dune  District.  This  legislation  was 
necessary  to  protect  the  dunes  along  the 
southern  shore  of  the  Island.  These 
dunes  serve  to  protect  the  inland  areas 


of  the  Island  from  storm  damage  and 
erosion.  Any  alteration  of  the  dunes, 
construction  of  solid  fill  structures,  or 
disturbance  of  vegetation  increases  the 
possibility  of  dune  disintegration. 
Therefore,  new  alterations  within  the 
dune  area  are  prohibited.  Property 
owners  who  might  otherwise  be  exempt 
from  condemnation  subject  their 
property  to  potential  condemnation  if 
they  alter  their  property  from  its  natural 
state. 

However,  vehicular  and  pedestrian 
dune  crossings  will  be  permitted  where 
necessary.  Existing  houses  are  permitted 
and  their  maintenance  is  allowed,  but 
they  may  not  be  expanded.  Snow 
fencing  and  approved  biological  sand 
stabilization  methods  are  permitted. 
Since  new  development  is  prohibited 
only  in  the  Dune  District  (the  area 
extending  from  the  mean  high  tide  line 
to  40  feet  landward  of  the  primary 
natural  high  dune  crest),  houses  may  be 
built  on  those  lots  which  extend 
landward  behind  the  Dune  District. 

If  there  is  conflict  between  the 
standards  applicable  to  a  development 
because  it  lies  both  in  the  Dune  District 
and  another  District,  the  standards  for 
the  Dune  District  shall  prevail  for  the 
portions  of  the  development,  lot  or  use 
which  lie  within  the  Dune  District, 

The  Seashore  District 

Residential  use  and  maintenance  of 
"improved  property”  (built  before  July, 
1963)  may  be  continued  except  in  the  so- 
called  eight-mile  zone,  the  area  from  the 
easterly  boundary  of  the  Brookhaven 
Town  Park  at  Davis  Park  to  the  westerly 
boundary  of  the  Smith  Point  County 
Park.  “Unimproved  property”  (built  after 
July,  1963)  may  be  maintained  but  not 
altered  or  moved  and  is  always  subject 
to  condemnation.  In  the  eight-mile  zone, 
private  residential  use  and  occupancy  of 
property  may  continue  until  the  use  and 
occupancy  agreements  expire.  General 
recreation,  environmental  and  historic 
education,  and  natural  resource 
protection  uses  and  facilities  are 
permitted  if  consistent  with  the  uses  and 
facilities  appropriate  to  each  zone  as  set 
forth  in  the  General  Management  Plan 
and  Final  Environmental  Impact 
Statement.  Increased  or  additional 
commercial  or  industrial  uses  are 
prohibited  in  the  Seashore  District. 

Nonconforming  Uses 

The  nonconforming  use  provisions  in 
the  existing  and  Proposed  Regulations  of 
1978  do  not  provide  standards  for  ' 
determining  when  reconstruction  of  a 


nonconforming  structure  or  use  wilt 
subject  it  to  condemnation.  In  the  Final 
Rule  any  development  or  use  lawfully  in 
existence  under  local  law  as  of  July  1, 
1963  and  rendered  nonconforming  by  the 
Act  and  original  zoning  standards 
published  in  the  Federal  Register  April 
2, 1966  may  continue,  including  routine 
repair  and  maintenance.  The  Final 
Regulations  provide  special  rules  for 
reconstruction  of  structures  which  did 
not  conform  to  zoning  standards  when 
constructed. 

“Improved  property"  (built  before  July 
1963)  in  the  Community  Development 
District  or  Seashore  District  may  be 
reconstructed  to  its  previous  dimensions 
provided  the  building  conformed  to 
minimum  lot  sizes  and  setback 
requirements  or  had  a  variance  or 
exception  issued  by  the  zoning  authority 
at  the  time  of  the  original  construction. 
Reconstruction  is  also  allowed  in  the 
Dune  District  except  that  the  structure 
must  conform  to  the  standards  at  the 
time  of  reconstruction. 

In  interpreting  the  Act  to  allow  such 
reconstruction  of  “improved  property,” 
the  Park  Service  believes  that  the  literal 
language  in  the  statutory  definition  of 
“improved  property" — which  is  key.ed  to 
“construction”  of  such  dwelling  prior  to 
July  1963 — must  give  way  to  the  overall 
Congressional  intent  to  protect 
continued  use  of  “improved  property”  in 
those  cases  where  previously-qualifying 
“improved  property”  is  reconstructed 
according  to  these  regulations.  Owners 
of  “improved  property”  are  put  on 
notice,  however,  that  this  interpretation 
is  not  necessarily  binding  on  a  court  of 
law  should  future  litigation  challenge 
this  interpretation. 

“Unimproved  property”  (built  after 
July  1963)  in  the  Seashore  District  or  in 
the  Dune  District  portions  of  the 
Seashore  District  may  not  be  rebuilt. 
“Unimproved  property”  in  the 
Community  Development  District  may 
be  reconstructed  to  its  previous 
dimensions  provided  the  building 
conformed  to  minimum  lot  sizes  and 
setback  requirements  at  the  time  of 
original  construction.  If  the  developers 
apply  to  the  appropriate  zoning 
authority  for  a  special  permit,  such 
structures  are  not  eligible  for  a 
Certificate  of  Exemption  from 
Condemnation. 

The  following  chart  is  provided  as  a 
convenient  tool  to  assist  the  public  with 
the  provisions  regarding  nonconforming 
uses. 
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RECONSTRUCTION  OF 
NONCOMFORMING  USES 
OR  STRUCTURES 


f'unp 
Pistr  id 


Community 

Development 

District 


Seashore 

District 


Soar?horo 

Distrid 


'Improved  Property’ 


Yes  - 

To  previous  dimensions 
if  conformed  or  had 
variance.  (i) 


Yes  - 

To  current  standards, 
if  conformed  or  had 
variance.  (it) 


Yes  - 

To  current  standards, 
if  conformed  or  had  variance. 


Yes  - 

To  previous  dimensions, 
if  conformed  or  had 
variance.,  ii) 


"Unimproved  Property* 


Yes  - 

To  previous  dimensions, 
only  if  conformed.  (iii) 

If  variance,  ineligible  for 
Certificate. 


Yes  - 

To  current  standards, 
if  conformed.  (iii) 


lower-case  Roman  numerals  refer  to  the  subsection  of  Section  26.5<c)(2). 


Zoning  Standards 

The  standards  in  the  Final  Rule  are 
similar  to  those  of  the  Proposed  Rule 
although  the  permitted  lot  coverage  for 
accessory  structures  and  the  number  of 
bathrooms  has  been  increased. 
Maximum  plot  occupancy  shall  not 
exceed  25  percent  for  principal 
structures  and  10  percent  for  accessory 
structures.  Through  the  use  of  lot 
percentages,  overdevelopment  on 
undersized  plots  can  be  better 
controlled.  Three  of  the  four  zoning 
ordinances  currently  meet  this  standard. 

At  no  point  shall  the  roof  of  the 
building  be  more  than  28  feet  above  the 
ground.  The  National  Park  Service 
intends  to  limit  the  construction  of 
buildings  to  two  stories  to  keep  new 
construction  in  conformity  with  the 
character  of  the  communities  as  they 
now  exist,  and  to  prevent  the 
construction  of  high  rise  or 
condominium  type  buildings.  Three  of 
the  four  zoning  ordinances  currently 
meet  this  standard. 


There  shall  be  a  maximum  of  one 
kitchen  and  2V4  bathrooms.  A  limit  on 
the  number  of  kitchens  and  bathrooms 
can  help  prevent  the  illegal  division  of 
one  family  houses  into  multiple  family 
dwellings. 

The  acreage,  frontage,  and  setback 
requirements  in  effect  by  the  various 
zoning  authorities  on  Fire  Island  at  the 
time  of  the  publication  of  these 
standards  in  the  Federal  Register  will 
remain  in  effect,  providing  the  Secretary 
and  Superintendent  receive  certified 
copies  of  the  acreage,  frontage  and 
setback  requirements  of  the  zoning 
authorities  within  60  days  of  the  date 
the  standards  are  published. 

Approval  of  Local  Zoning  Ordinances 

Section  28.7  provides  procedures  and 
standards  for  the  Secretarial  approval  of 
local  ordinances.  A  zoning  authority  is 
not  required  to  submit  its  ordinance  for 
approval,  but  all  property  within  the 
Seashore  which  is  not  covered  by  an 
approved  ordinance  remains  subject  to 
condemnation.  If  the  Secretary’s 
standards  are  amended,  the  approval 


will  be  revoked  only  for  those  portions 
of  the  ordinances  which  are  inconsistent 
with  the  amendment,  and  not  for  the 
entire  ordinance. 

Other  Provisions 

Sections  28.8  through  28.23  primarily 
represent  procedural  or  organizational 
changes  from  the  existing  regulation  or 
the  Proposed  Rule.  Some  of  the  details 
of  the  variance  procedures  have  been 
altered.  The  emergency  action  and 
severability  provisions  are  new.  The 
section  on  condemnation  authority  of 
the  Secretary  groups  together  the 
various  bases  for  condemnation 
authority  contained  in  the  Act;  it  does 
not  contain  any  new  authority  outside  of 
existing  law.  The  section  on  the 
Certificate  of  Suspension  of  Acquisition 
by.  Condemnation  follows  the  statutory 
language. 

Discussion  of  Major  Comments 

There  were  twelve  written  responses 
to  the  proposed  regulations,  the 
concerns  expressed  within  their  letters 
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are  listed  as  follows.  One  respondent 
favored  the  adoption  of  the  regulation  as 
proposed  and  one  respondent  was 
against  the  whole  regulation.  Four 
people  objected  to  the  bathroom 
restriction,  which  has  been  increased. 
Five  expressed  concern  regarding  the 
prohibited  uses  in  the  Dune  District  One 
response  was  against  any  zoning 
regulation  of  the  Dune  District  One  did 
not  like  the  definition  of  the  Dune 
District  and  three  felt  it  would  in  fact 
prevent  dune  restoration  and  beach 
nourishment  measures.  The  Act  is  very 
clear  that  alterations  from  the  natural 
state  are  not  permitted.  It  is  the  belief  of 
the  National  Paric  Service  that  the 
regulations  do  clearly  permit  accepted 
dune  restoration  measures. 

Two  people  objected  to  the 
prohibition  on  constructing  in-ground 
pools  and  one  favored  the  prohibition  of 
in-ground  pools.  Three  people  wanted 
two  signs  per  business  use  instead  of 
one.  The  standards  have  not  been 
changed  fit}m  the  Proposed  Rule. 

There  were  six  responses  regarding 
maximum  plot  occupemcy.  One  person 
preferred  30  percent  and  5  percent  lot 
occupancy,  two  felt  that  25  percent  was 
satisfactory  but  5  percent  for  accessory 
buildings  was  too  restrictive,  one 
wanted  decks  excluded  as  part  of  plot 
occupancy,  and  one  wanted  no 
percentage  restrictions.  Plot  occupancy 
has  been  increased  for  accessory 
structures. 

There  were  five  responses  to  the 
section  that  restricts  maximum  total 
floor  area  (including  separate  floor 
levels).  Hie  proposed  rde  provided  that 
floor  area  for  all  levels  could  not  exceed 
30  percent  of  die  total  plot  area.  Of  the 
five,  four  felt  this  section  was  too 
restrictive  and  one  felt  it  was  not 
restrictive  enou^.  In  the  Final  Rule,  this 
requirement  has  been  dropped  and  a  25 
percent  maximum  second  floor  area  has 
been  added. 

There  were  four  responses  to  the 
section  that  states,  “Nothing  contained 
in  the  regulations  shall  preclude  the 
Secretary  from  exercising  his  power  of 
condemnation  with  respect  to  any 
property  not  within  the  definition  of 
‘‘improved  property”.  All  four  wanted 
the  words  “exempt  communities”  added 
to  the  end  of  the  above  sentence.  This 
was  done  in  8  28.21  of  the  Final  Rule. 

‘Three  voiced  concern  that  not  only 
the  applicant  but  the  owner  of  record  as 
well  should  be  informed  whether  or  not 
the  proposed  use  conforms  to  the 
criteria  set  forth  in  these  regulations. 

The  Park  Service  will  notify  whoever 
submits  an  application  but  cannot 
conduct  title  searches  if  the  applicant  is 
not  also  the  owner. 


Two  responses  favored  the  maximum 
building  height  of  28  feet  and  one  was 
against  the  restriction.  The  height 
standard  was  chosen  after  extensive 
discussion  tvith  the  communities.  One 
felt  the  restriction  on  the  storing  or 
piling  of  refuse,  materials,  equipment  or 
other  unsightly  objects  which  would 
detract  from  the  cultural  and  natural 
scene  would  preclude  the  storage  of  gas 
tanks  and  other  essentials,  and  the 
temporary  storage  of  lumber  preliminary 
to  starting  construction.  The  Park 
Service  review  each  zoning 
authority’s  submitted  ordinance 
remembering  these  concerns. 

Two  respondents  wanted  the 
prohibition  on  the  construction  of  guest 
houses  removed  as  they  felt  this  was 
already  covered  elsewhere.  This  was 
done,  see  above.  One  respondent  to  the 
section  requiring  zoning  compliance  on 
undersized  plots  felt  that  the  size  of 
building  plots  in  many  commimities 
would  preclude  rebuilding  if  zoning 
ordinances  were  mandatory.  There  were 
two  responses  to  the  section  prohibiting 
the  subdivision  of  plots  into  lots  which 
do  not  meet  requirements  of  existing 
zoning  ordinances.  One  was  against  this 
provision  and  one  stated  that  was 
already  covered  in  the  current  code.  The 
Park  Service  is  of  the  opinon  that  is  it 
important  to  clearly  state  that  illegal 
subdivision  of  lots  will  subject  a 
property  to  the  possibility  of  acquisition. 
Rebuilding  is  allowed  in  some  cases,  see 
the  section  on  nonconforming  uses. 

There  were  two  objections  to  the 
section  which  reads,  “Improved 
property  means  any  buil^ng,  the 
construction  of  which  was  begun  prior 
to  July  1, 1963.”  ‘Two  objections  were 
made  to  the  section  that  states  that 
there  will  be  future  changes  in  the 
proposed  regulations.  There  was  one 
objection  raised  to  the  statement  that 
the  Seashore  will  be  conducted  in  a 
manner  to  assure  the  conservation  of  its 
natural  features  and  the  “public  use”. 
One  objected  to  the  removal  of  exempt 
status  for  property  within  the 
communities  if  the  Secretary  objects  to  a 
variance  or  special  exception  which  is 
inconsistent  with  the  standards.  There 
was  one  objection  to  requiring 
appropriate  regulations  which  lessen  the 
potential  for  flood  and  related  erosion 
losses  consistent  with  the  Federal 
Insurance  Program  criteria  for  “Land 
Management  and  use”.  These  objections 
essentially  relate  to  the  language  in  the 
Act  or  other  law  and  not  to  the  proposed 
regulations. 

Regulations  Determined  Not  To  Be 
Si^iificant 

The  Department  of  the  Interior  has 
determined  that  this  document  is  not  a 


significant  rule  and  does  not  require  a 
regulatory  analysis  under  Executive 
Order  12044  and  43  CFR  Part  14. 

Environmental  Compliance 

The  Final  Environmental  Impact 
Statement  prepared  by  the  National 
Park  Service  in  1978  for  the  General 
Management  Plan  for  Fire  Island 
National  Seashore  covers  the  adoption 
of  these  revised  zoning  standards. 

Drafting  Information 

The  principal  authors  of  diis 
document  are  Robin  Lepore,  Esq.,  Office 
of  the  Regional  Solicitor,  Boston, 
Department  of  the  Interior,  (617)  965- 
5100  Ext.  258  and  Richard  W.  Marks, 
Superintendent,  Fire  Island  National 
Seashore,  (516)  289-4810.  However, 
other  personnel  fi'om  the  Office  of  the 
Superintendent  participated  in  its 
development. 

Adoption  of  Amendment 

In  consideration  of  the  foregoing,  the 
Part  28  of  Title  36  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below. 

Authority:  Section  3  of  the  Act  of  August 

25. 1916,  SRStat  535,  as  amended.  (16  U.S.C. 
3);  Section  3  of  the  Act  of  September  11, 1964, 
78  SUL  930  (16  U.SX!.  459e-2):  245  DM-1  (42 
FR 12931)  as  amended  and  National  Park 
Service  Order  No.  77  (38  FR  7478).  as 
amended. 

Ira  J.  Hutchinson 

Acting  Director,  National  Park  Servipe. 

PART  28— FIRE  ISLAND  NATIONAL 
SEASHORE;  ZONING  REGULATIONS 

Subpart  A— Zoning  Standards 

28.1  Purpose. 

28.2  De^tions. 

28.3  Boundaries:  Generally;  The  Community 
Development  District;  The  Dune  District; 
The  Seashore  District. 

28.4  Permitted  and  Prohibited  Uses. 

28.5  Noncomforming  Uses. 

28.6  Zoning  Standards. 

28.7  Approval  of  Local  Zoning  Ordinances. 

28.8  Variance  Procedures. 

28.9  Emergency  Action. 

Subpart  B— Condemnation  Authority 

28.21  Condemnation  Authority  of  the 
Secretary. 

28.22  Certificates  of  Suspension  of 
Authority  for  Acquisition  by 
Condemnation. 

28.23  Severability. 

Authority:  Section  3  of  the  Act  of  August 

25. 1916,  39  Stat.  535,  as  amended  (16  U.S.C. 

3);  Section  3  of  the  Act  of  Septeml^  11, 1964. 
78  Stat.  930  (16  U.S.C.  459e-2);  245  CH4 1  (42 
FR  12391)  as  amended,  and  National  Park 
Service  Order  No.  77  (38  FR  747^  as 
amended. 
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Subpart  A— -Zoning  Standards 
§  28.1  Purpose. 

(a)  To  the  extent  consistent  with  the 
legislation  creating  the  Fire  Island 
National  Seashore  (the  Seashore),  the 
development  and  management  of  the 
Seashore  will  be  conducted  with  the 
primary  aim  of  conserving  and 
preserving  certain  relatively  unspoiled 
and  undeveloped  beaches,  dunes  and 
other  natural  resources  while  assuring 
the  widest  possible  public  use, 
understanding  and  enjoyment  of  its 
natural  and  scientific  features.  This 
contemplates  a  broad  range  of  outdoor 
recreational  activities,  including,  but  not 
limited  to,  hiking,  boating,  swimming, 
fishing,  picnicking,  nature  study, 
beachcombing,  and  any  such  activities 
that  shall  be  compatible  with  wise 
resource  management  and  the  physical 
capabilities  of  the  Seashore. 

(b)  The  regulations  in  this  part  are 
designed  to  establish  minimum 
standards  to  which  local  zoning 
ordinances  within  the  Seashore  must 
conform  if  certain  properties  within  the 
Seashore  are  to  be  exempt  from 
condenmation.  These  regulations  do  not 
establish  minimum  standards  which  are 
directly  enforceable  (other  than  through 
condemnation)  against  property  within 
the  Seashore  as  federal  zoning;  rather 
these  standards  provide  the  basis  for 
determining  what  constitutes 
conforming  local  zoning  ordinances. 
These  standards  are  intended: 

(1)  To  prohibit  new  commercial  or 
industrial  uses  of  all  property  within  the 
Seashore,  or  the  expansion  of  existing 
commercial  or  industrial  uses,  other 
than  uses  which  the  Secretary  of  the 
Interior  (the  Secretary)  considers  are 
consistent  with  the  purposes  of  the  Act; 

(2)  To  promote  the  protection  of  the 
land  within  the  Seashore  in  keeping 
with  the  purposes  of  the  Act  by  means 
of  minimum  acreage,  frontage,  and 
setback  requirements,  and  other  such 
environmental,  aesthetic,  protective,  and 
development  controls; 

(3)  To  recognize  that  the  zoning 
authorities  have  the  initial  interest  and 
authority  over  the  use  of  land  within  the 
Seashore  and  that  respect  for  diversity 
and  uniqueness  of  the  character  of  Fire  ' 
Island  communities  is  in  the  public 
interest;  and 

(4)  To  provide  that  private  property 
within  the  Community  Development 
District,  both  “improved”  and 
"unimproved”,  may  be  retained  by  its . 
owner  as  long  as  it  is  maintained  in 
accordance  with  approved  local  zoning 
requirements.  To.provide  that  within  the 
Seashore  District,  private  “improved 
property”  may  be  retained  by  its  owner 
as  long  as  it  is  maintained  in  accordance 


with  approved  local  zoning 
requirements.  And  to  provide  that  in  the 
Dune  District,  private  undeveloped 
property,  if  otherwise  subject  to 
condemnation,  may  be  retained  by  its 
owner  as  long  as  it  is  maintained  in  its 
natural  state. 

(c)  The  Secretary  may  utilize  any 
other  statutory  au^ority  available  to 
him  for  the  conservation  and 
development  of  natural  resources  to  the 
extent  he  finds  that  such  authority  will 
further  the  piuposes  of  the  Act. 

§  28.2  Definitions. 

(1)  "Accessory  structure”  shall  mean 
any  development  which  is  located  on 
the  same  lot  as  the  principal  building  or 
use,  is  customarily  incidental  and 
subordinate  to  the  principaf  building  or 
use,  and  is  not  used  for  overnight 
habitation.  Accessory  structiu'e  may 
include  storage  sheds,  docks,  decks, 
patios,  swimming  pools  or  tennis  courts, 
but  shall  not  include  bicycle  racks  and 
the  single  primary  access  walk. 
Accessory  structure  shall  also  include 
guest  houses  without  cooking  facilities 
used  for  overnight  habitation. 

(2)  “Act”  shall  mean  the  Act  of 
September  11, 1964,  Pub.  L  88-587  (78 
Stat.  928, 16  U.S.C.  459e),  as  amended, 
as  further  amended  by  Section  322  of  the 
Act  of  November  10, 1978,  Pub.  L  95-625 
(92  Stat.  3488). 

(3)  “Building”  shall  mean  an  enclosed 
structure  having  a  roof  supported  by 
columns,  walls,  or  cantilevers  and  if 
separated  by  a  party  wall  without 
openings,  it  shall  be  deemed  a  separate 
"building”. 

(4)  “Developed  property”  shall  mean 
any  property  which  has  been  altered 
from  its  natural  state  by  the  construction 
or  erection  of  materials  located  in,  upon, 
or  attached  to  something  located  in  or 
upon  the  ground.  Such  alterations  may 
include  buildings,  decks,  swimming 
pools,  storage  sheds,  patios,  docks, 
tennis  courts,  septic  systems  or  leaching 
Helds,  walkways,  groins,  fences  and 
signs  (except  dune  protection  fences  and 
signs),  roads,  retaining  walls,  grading, 
artificial  Hll,  or  other  structures  or 
materials  excluding  live  vegetation. 

(5)  “Development”  shall  mean  any 
activity,  action,  or  alteration  which 
changes  undeveloped  property  into 
developed  property. 

(6)  “Exception  to  a  zoning  ordinance” 
shall  mean  any  development  or  change 
in  use  of  developed  property  which  is 
not  regulated  by  the  zoning  ordinance  or 
the  variance  procedures  of  the  zoning 
authority,  or  if  regulated  by  the  zoning 
ordinance  fails  to  conform  to  the 
approved  ordinance  or  the  standards  of 
the  Secretary. 


(7)  “Guest  house"  shall  mean  an 
accessory  structure  on  the  same  lot  as 
the  principal  building  for  the  temporary 
accommodation  of  guests  of  residents 
living  in  the  principal  building,  without 
any  cooking  facilities. 

(8)  “Improved  property”  is  a  type  of 
developed  property  which  is  defined  by 
the  Act  to  mean  any  building,  the 
construction  of  which  was  begun  prior 
to  July  1, 1963,  together  with  such 
amount  of  land  on  which  said  building  is 
situated  as  the  Secretary  considers 
reasonably  necessary  to  the  use  of  said 
building  not,  however,  to  exceed  2  acres 
in  the  case  of  a  residence  or  10  acres  in 
the  case  of  a  commercial  use.  The 
Secretary  may  exclude  from  such 
"improved  property”  any  beach  or 
waters,  as  well  as  land  adjoining  such 
beach  or  waters,  which  he  deems 
necessary  for  public  access  thereto. 

(9)  “Local  law”  shall  mean  the  state 
and  town  or  village  law  applicable  to 
the  development,  use  or  lot. 

-(10)  “Lot”  shall  mean  a  parcel  of  land 
wUch  meets  the  minimum  acreage  and 
frontage  requirements  of  the  local 
zoning  authority  and  is  occupied  or 
capable  of  being  legally  occupied  by  one 
fl)  principal  building  or  main  building, 
and  the  accessory  structures  or  uses 
including  such  open  spaces  as  are 
required  by  these  standards,  but  in  no 
case  shall  a  lot  include  lands  below  the 
toe  of  the  natural  foredune  line. 

(11)  “Undeveloped  property”  shall 
mean  any  property  which  has  not  been 
altered  from  its  natimal  state  with  the 
exception  of  such  dune  protection 
measures  as  snow  fencing,  beach 
nourishment,  or  dune  grass  planting. 

(12)  “Unimproved  property”  shall 
mean  either  (1)  undeveloped  property,  or 
(2)  property  which  is  developed  property 
but  not  “improved  property”. 

(13)  “Zoning  authority”  shall  mean  the 
Town  of  Brookhaven,  the  Town  of  Islip, 
the  Village  of  Saltaire  and/or  the  Village 
of  Ocean  Beach. 

§  28.3  Boundaries:  The  Community 
Deveiopment  District;  The  Dune  District; 

The  Seashore  District 

(a)  Generally: 

The  boundaries  of  the  Seashore  are 
described  in  the  Act,  as  amended,  and 
are  delineated  on  the  ofHcial  boimdary 
maps  OGP-0002,  dated  June  1964  and 
amended  by  OGP-0004,  dated  May  1978. 
The  maps  are  available  for  inspection  at 
the  Seashore  headquarters.  There  are 
three  districts:  The  Community 
Development  District,  the  Seashore 
District,  and  the  Dune  District. 

(b)  The  Commimity  Development 
District: 

(1)  The  seventeen  communities  which 
comprise  the  Community  Development 
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District  are  set  out  below  with  their 
respective  boundaries: 

(i)  Lighthouse  Shores — ^Kismet  Part 
Unit 

West  Boundary:  100  feet  west  of  the 
west  line  of  West  Lighthouse  Walk. 

East  Boundary:  80  feet  east  of  the  east 
line  of  Pine  Street. 

(ii)  Seabay  Beach  Unit. 

West  Boundary:  Approximately  94 
feet  west  of  the  west  line  of  Seabay 
Walk. 

East  Boundary:  Approximately  94  feet 
east  of  the  east  line  of  Seabay  Walk. 

(iii)  Saltaire. 

West  Boundary:  By  the  east  side  of 
National  Park  Service  Tract  2204. 

East  Boundary:  By  the  east  side  of 
Broadway  Walk.  < 

(iv)  Fair  Harbor. 

West  Boundary:  By  the  east  side  of 
Broadway  Walk. 

East  Boundary:  By  the  east  side  of 
Spruce  Walk. 

(v)  Dunewood. 

West  Boundary:  By  the  east  side  of 
Spruce  Walk. 

East  Boundary:  Approximately  84.8 
feet  east  of  the  east  side  of  East  Walk, 
(vl)  Lonelyville. 

West  Boundary:  Approximately  84.8 
feet  east  of  the  east  side  of  East  Walk. 

East  Boundary:  Approximately  100 
feet  east  of  die  east  side  of  Raven  Walk, 
(vii)  Atlandque. 

West  Boundary:  80  feet  west  of  the 
west  line  of  Sea  Breeze  Walk. 

East  Boimdary:  80  feet  east  of  the  east 
line  of  East  End  Walk. 

(viii)  Robbins  Rest. 

West  Boundary:  The  west  side  of 
Broadway  Walk. 

East  Boimdary:  Approximately  112 
feet  east  of  the  east  side  of  Ocean 
Pathway. 

(ix)  Fire  Island  Summer  Club— 
Corneille  Estates. 

See  combined  boundary  at  (xiii) 
below. 

(x)  Ocean  Beach. 

See  combined  boundary  at  (xiii) 
below. 

(xi)  Seaview. 

See  combined  boundary  at  (xiii) 
below. 

(xii)  Ocean  Bay  Park. 

See  combined  boundary  at  (xiii) 
below. 

(xiii)  Point  O’  Woods  For  (ix)-(xiii): 
West  Boundary:  Approximately  320 
feet  west  of  the  west  side  of  First  Walk. 

East  Boundary:  Approximately  200 
feet  east  of  the  east  line  of  Division 
Street. 

(xiv)  Cherry  Grove. 

West  Boundary:  The  west  line  of  West 
Walk. 

East  Boundary:  Approximately  100 
feet  east  of  the  east  side  of  Ivy  Walk. 


(xv)  Fire  Island  Pines. 

West  Boundary:  Approximately  150 
feet  west  of  Sandy  Walk  or  formerly 
known  as  the  west  line  of  Sammis  lot 
No.  27. 

East  Boundary:  Approximately  120 
feet  east  of  Sail  Walk  or  formerly  known 
as  the  east  line  of  Sammis  lot  No.  2Z. 

(xvi)  Water  Island. 

West  Boundary:  The  west  line  of 
Charach  Walk. 

East  Boundary:  Approximately  100 
feet  east  of  the  east  side  of  East  Walk, 
(xvii)  Davis  Park. 

West  Boundary:  The  line 
approximately  90  feet  west  of  the  west 
side  of  Eider  Duck  Walk. 

East  Boundary:  The  east  line  of  Ocean 
Ridge.  Formerly  known  as  Sammis  Lot 
#42,  Section  3. 

(xviii)  Northern  boundary  of 
communities. 

(i)-(xviii)  is  the  mean  high  water  line 
of  the  south  shore  of  the  Great  South 
Bay. 

(xix)  Southern  boundary  of  the 
communities. 

(i)-(xvii)  is  the  toe  of  the  natural 
foredune  line  on  the  north  side  of  the 
Atlantic  Ocean. 

(c)  The  Dune  District. 

The  Dune  District  shall  extend  from 
the  mean  high  tide  line  to  40  feet 
landward  of  the  primary  natural  high 
dune  crest,  as  defined  by  Fire  Island 
National  Seashore  on  OGP-0004  and  on 
Suffolk  County  Property  Maps,  section 
numbers  491-498  (Islip),  002  (Ocean 
Beach),  002-004  (Saltaire),  and  985.70- 
987  (Brookhaven),  as  mapped  in 
November  1976.  Map  overlays  of  the 
Dune  District  are  available  for 
inspection  in  the  Superintendent’s  office. 
’The  Dune  District  overlaps  portions  of 
the  Community  Development  District 
and  the  Seashore  District 

(d)  ’The  Seashore  District: 

Tbe  Seashore  District  shall  comprise 
all  portions  of  the  lands  and  waters 
within  the  boundary  of  the  Seashore 
which  are  not  included  in  the 
Community  Development  District  with 
the  exception  of  the  headquarters 
facilities  at  Patchogue. 

§  28.4  Permitted  and  prohibited  usee. 

(a)  ’The  Community  Development 
District: 

(1)  Permitted  Uses: 

(i)  Principal,  Accessory  and 
Professional  Uses:  As  principal  uses,  the 
construction  and  maintenance  of 
detached  buildings  to  be  used  as  single 
family  dwellings  and  churches,  schools, 
or  commimity  buildings,  and  accessory 
uses.  Offloes  for  professional 
occupations  (physician,  dentist,  etc.) 
incidental  to  a  residential  use  must  be 
utilized  by  the  person  residing  on  the 


premises  and  may  not  exceed  mine  than 
^  of  the  first  floor  area  if  part  of  die 
principal  structure. 

(ii)  Existing  commercial  and  industrial 
uses  providing  a  service  to  the 
community  in  support  of  community 
living  and  authorized  by  a  ^>ecial  use 
permit  from  the  Secretary  and  a  special 
permit  from  the  zoning  authority. 

(2)  Prohibited  Uses: 

(i)  The  construction,  or  expansion  of 
apartment  or  other  multiple  dwellings  or 
conversion  of  existing  buildings  for 
multiple  occupancy. 

(ii)  'The  construction  or  expansion  of 
guest  houses  with  cooking  facilities,  or 
conversion  of  existing  structures  for 
guest  houses  with  cooking  facilities. 

(iii)  The  construction  of  inground 
swimming  or  diving  pools. 

(iv)  The  subdivision  of  land  into  lots 
which  do  not  meet  the  requirements  of 
approved  zoning  ordinances. 

(v)  New  commercial  or  industrial  uses 
without  a  special  use  permit  from  the 
Secretary  and  a  special  permit  from  the 
zoning  authority.  The  zoning  authority 
may  further  restrict  commercial  or 
industrial  uses  to  commercial  zones. 
Such  uses  must  provide  a  service  to  the 
community  in  support  of  community 
living.  Any  change  in  use  of  existing 
commercial  and  industrial  uses 
including  construction,  expansion  or 
conversion  of  existing  structures  or 
changes  in  type,  mode  or  manner  of 
operation  constitutes  a  new  commercial 
or  industrial  use. 

(b)  The  Dune  District: 

(1)  Permitted  Uses: 

(1)  Community  vehicular  and  private 
or  community  pedestrian  dune  crossings 
permitted  by  the  zoning  authority  and 
approved  by  the  Secretary  necessary  for 
access  to  areas  behind  the  dune,  snow 
fencing  and  approved  biological  same 
.stabilization  methods. 

(ii)  Residential  use  and  maintenance 
of  existing  structures  or  reconstruction 
in  accordance  with  §  28.5 

(2)  Prohibited  Uses:  Any  development 
subsequent  to  November  10, 1978 
including  construction  of  new  structures 
and  expansion  of  existing  structures, 
such  as  buildings,  bulkheads,  piles, 
septic  systems,  revetments^  decks,  in- 
ground  swimming  pools,  and  other 
structures  or  man-made  dune 
stabilization  devices  (except  those 
permitted  in  §  28.4(b)(1))  and  all  uses  of 
the  dune  including  recreational  uses. 

(3)  Conflict  with  other  provisions:  If  a 
development,  lot,  or  use  lies  (i)  partially 
within  the  Dune  District  and  partially  in 
the  Community  Development  District,  or 
(ii)  partially  within  the  Dune  District 
and  partially  within  the  Seashore 
District,  and  the  standards  applicable  to 
such  development,  lot  or  use  are  in 
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conflict,  the  standards  for  the  Dime 
District  shall  prevail  for  the  portion  of 
the  development,  lot  or  use  which  lies 
within  the  Dune  District. 

(c)  The  Seashore  District. 

(1)  Permitted  Uses  of  Privately-held 
Property:  Residential  use  and 
maintenance  of  "improved  property"  or 
the  alteration  or  movement  of 
“improved  property”  may  be  continued. 
New  development  on  “improved 
property”  may  be  permitted  if  consistent 
with  Section  28.6  and  does  not  increase 
lot  coverage.  “Unimproved  property” 
which  has  been  developed  may  be 
maintained  but  may  not  be  altered  or 
moved.  General  recreation, 
environmental  and  historic  education, 
and  natural  resource  protection  uses 
and  facilities  are  permitted  if  consistent . 
with  the  uses  and  facilities  appropriate 
with  each  zone  as  set  forth  in  the 
General  Management  Plan  and  Final 
Environmental  Impact  Statement. 

Section  28.4(a)(i)(ii)  shall  apply  in  the 
Seashore  District. 

(2)  Prohibited  Uses  of  Privately-held 
Property:  Development  or  expansion  of 
any  property  other  than  “improved 
property”  is  prohibited.  The  provisions 
of  §  28.4(a)(2)  shall  apply  in  the 
Seashore  District. 

(3)  Permitted  Uses  of  Publicly-held 
Property:  General  recreation, 
environmental  and  historic  education 
and  natural  resources  protection  uses 
and  facilities  consistent  with  the  uses 
and  facilities  appropriate  for  each  zone 
as  set  forth  in  ^e  General  Management 
Plan  and  Final  Environmental  Impact 
Statement. 

§  28.5  Nonconforming  uses. 

(a)  Any  development  or  use  lawfully 
in  existence  under  local  law  as  of  July  1, 
1963  and  rendered  nonconforming  by  the 
Act  or  the  original  zoning  standards 
published  in  31  Fed.  Reg.  5289  on  April 
2, 1966,  or  any  development  or  use 
consistent  with  the  original  Act  or 
standards  but  rendered  nonconforming 
by  subsequent  amendments  to  the  Act 
or  standards,  may  continue  (including 
routine  repair  and  maintenance),  subject 
to  the  provisions  of  this  section,  and  will 
not  lose  its  exemption  from 
condemnation,  if  otherwise  eligible. 

(b)  Change  in  Nonconforming  Uses. 

(1)  No  nonconforming  development  or 
use  shall  be  altered,  enlarged,  moved  or 
extended  (excepting  routine  repair  and 
maintenance),  unless  such  alteration, 
enlargement,  movement  or  extension 
conforms  to  these  regulations. 

(2)  Any  nonconforming  use  which  has 
been  abandoned  for  more  than  one  (1) 
year  shall  not  be  resumed  or  replaced 
by  another  nonconforming  use. 


(c)  Reconstruction  of  Nonconforming 
Uses. 

(1)  General  Rules.  The  following 
general  rules  shall  apply  to  all 
nonconforming  uses: 

(1)  If  a  nonconforming  development  or 
use  is  severely  damaged  (as  determined 
by  fair  professional  insurance  practices), 
destroyed  or  rendered  a  hazard, 

'  whether  by  fire,  natural  disaster, 
abandonment  or  neglect,  no  alteration, 
enlargement,  movement,  reconstruction 
or  extension  shall  be  permitted  without 
compliance  with  these  regulations; 

(ii)  No  property  within  the  Seashore 
built  in  violation  of  local  law  when 
constructed  may  be  reconstructed 
except  in  compliance  with  these 
regulations; 

(iii)  If  the  nonconforming  building  can 
be  brought  into  conformity  with  current 
standards,  then  it  shall  be  reconstructed 
as  to  conform  to  current  standards.  If 
the  building  can  conform  to  all 
standards  of  this  regulation,  except  for 
minimum  lot  sizes  or  setback 
requirements,  then  it  may  be 
reconstructed,  subject  to  the  specific 
rules  of  §  28.5(c)(2); 

(iv)  The  reconstruction  shall  be 
completed  within  one  (1)  year  of  the 
damage,  destruction  or  abandonment; 
and 

(v)  Commercial  and  industrial  uses 
shall  not  be  reconstructed  without  a 
special  use  permit  from  the  Secretary 
and  a  special  permit  fi'om  the  zoning 
authority. 

(2)  Specific  Rules.  No  nonconforming 
use  shall  be  reconstructed  without 
compliance  with  the  appropriate  specific 
rule  as  follows: 

(i)  “Improved  property”  in  the 
Community  Development  District  or  in 
the  Seashore  District  may  be 
reconstructed  to  its  previous  dimensions 
provided  the  building  conformed  to 
minimum  lot  sizes  and  setback 
requirements  or  had  a  variance  or 
exception  issued  by  the  and  zoning 
authority  at  time  of  original 
construction; 

(ii)  “Improved  property”  in  the  Dune 
District  portions  of  the  Community 
Development  District  and  the  Seashore 
District  may  be  reconstructed  only  if  it 
can  conform  to  all  current  zoning 
standards  and  provided  the  building 
conformed  to  minimum  lot  sizes  and 
setback  requirements  or  had  a  variance 
or  exception  issued  by  the  zoning 
authority  at  the  time  of  original 
construction. 

(iii)  “Unimproved  property”  in  the 
Conununity  Development  District  may 
be  reconstructed  to  its  previous 
dimensions  provided  the  building 
conformed  to  minimum  lot  sizes  and 
setback  requirements  at  the  time  of 


original  construction.  “Unimproved 
property”  in  the  Dune  District  portion  of 
the  Commimity  Development  District 
may  be  reconstructed  if  it  can  conform  - 
to  all  current  zoning  standards  and 
provided  the  building  conformed  to 
minimum  lot  sizes  and  setback 
requirements  at  the  time  of  original 
construction.  If  such  “unimproved 
property”  was  built  pursuant  to  a 
variance  or  exception  issued  by  the 
zoning  authority,  the  owner  may  apply 
to  the  zoning  authority  for  a  special 
permit  to  reconstruct  to  previous 
dimensions  under  local  law.  However, 
such  structures  are  not  eligible  for  a 
Certificate  of  Suspension  of  Authority  to 
Acquire  Property  by  Condemnation.  The 
Secretary  may  object  to  the  issuance  of 
the  special  permit  or  take  other 
measures  as  appropriate  under  these 
regulations  or  local  law. 

(iv)  “Unimproved  property”  in  the 
Seashore  District  and  “unimproved 
property”  in  the  Dune  District  portion  of 
the  Seashore  District  may  not  be  rebuilt. 

S  28.6  Zoning  standards. 

(a)  No  use  permitted  under  §  28.4  may 
be  constructed,  altered,  or  conducted 
unless  it  complies  with  the  general  and 
specific  standards  prescribed  in  these 
regulations  and  is  consistent  with  the 
objectives  and  purposes  of  the  Act. 

From  time  to  time  these  standards  will 
be  reviewed  and,  if  necessary,  revised 
through  the  issuance  of  amended 
regulations. 

(1)  Maximum  plot  occupancy  shall  not 
exceed  25  percent  for  principal 
structures  and  10  percent  for  accessory 
structures.  Plot  occupancy  shall  be 
calculated  to  include  any  extensions  of 
the  upper  floors  beyond  area  of  the 
ground  floor, 

(2)  Maximum  second  floor  area  shall 
not  exceed  25  percent  of  total  plot 
occupancy; 

(3)  At  no  point  of  the  building  shall 
the  roof  be  more  than  28  feet  above  the 
ground.  The  roof  includes  gables, 
dormers,  stairwells,  chimneys  or  other 
protrusions  in  excess  of  two  square  feet 
in  base  area  but  does  not  include  vent 
stacks  or  such  protrusions  less  than  two 
square  feet  in  base  area.  The  ground  is 
the  surface  of  the  sand  or  earth  and 
does  not  include  walkways,  decks, 
vegetation,  artificial  fill,  retaining  walls 
or  other  manmade  alterations  from  the 
natural  state. 

(4)  There  shall  be  a  maximum  of  one 
kitchen  and  2V&  bathrooms  per  building 
lot; 

(5)  Those  provisions  relating  to 
acreage,  fi-ontage,  and  setback 
requirements  contained  in  zoning 
ordinances  of  the  towns  of  Brookhaven 
and  Villages  of  Ocean  Beach  and 
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Saltaire  which  are  in  effect  on  Fire 
Island  as  of  the  date  of  publication  in 
the  Federal  Register  of  Uiese  revised 
regulations  are  hereby  incorporated  as 
the  acreage,  frontage,  and  setback 
standards  for  developments  within  the 
Seashore,  provided  the  zoning  authority 
provides  the  Secretary  and  the 
Superintendent  of  the  Seashore  (the 
Superintendent)  within  sixty  (60)  days  of 
the  effective  date  of  these  regulations  a 
certified  copy  of  the  acreage,  frontage 
and  setback  requirements  in  effect  on 
the  date  of  publication.  Amendments  to 
acreage,  frontage,  and  setback 
requirements  by  the  zoning  authority 
will  be  incorporated  as  the  Standards 
for  Seashore  provided  such  amendments 
are  approved  by  the  Secretary  pursuant 
to  §  28.7. 

(6)  Signs.  No  sign  shall  be  self- 
illuminated.  In  residential  zones  within 
the  Community  Development  district 
and  throughout  the  Seashore  District, 
signs  shall  not  exceed  one  square  foot  in 
area.  If  the  zoning  authority  has 
established  a  commercial  zone,  signs  for 
commercial  or  industrial  uses  in  such 
zone  shall  be  limited  to  four  square  feet 
in  area.  All  signs  are  limited  in  number 
to  one  per  premises  and  shall  be  located 
on  premises  where  the  use  occurs. 
Nonconforming  signs  may  continue  such 
nonconformity  until  they  are  destroyed, 
structurally  altered,  reconstructed, 
changed,  or  moved.  Noncommercial 
signs  to  be  used  for  public  information, 
orientation,  or  education  purposes  may 
be  larger,  by  special  permit  of  the  zoning 
authority  and  the  Superintendent. 

§  28.7  Approval  of  local  zoning 
ordinances. 

(a)  After  promulgation  of  these 
Regulations,  a  zoning  authority  may 
submit  a  certified  copy  of  their 
ordinance  for  approval  by  the  Secretary. 
If  the  zoning  authority  relies  upon 
provisions  of  New  York  law  or 
provisions  of  the  town  or  village 
ordinance  not  contained  within  the 
zoning  sections  to  meet  some  of  the 
standards  set  forth  in  these  regulations, 
the  transmittal  letter  shall  specify  what 
other  provisions  are  being  relied  upon 
and  certified  copies  of  such  provisions 
shall  also  be  submitted. 

(b)  The  Secretary  shall  approve  any 
zoning  ordinances  or  amendments  to 
approved  zoning  ordinances  submitted 
to  him  which  conform  to  these 
regulations.  He  may  not  however, 
approve  an  ordinance  or  amendment 
thereto  which: 

(1)  Contains  any  provision  that  he 
considers  adverse  to  the  protection  and 
development  of  the  Seashore; 

(2)  Does  not  provide  appropriate 
limitations,  requirements  or  restrictions 


upon  the  burning  of  cover  and  trash,  the 
excavation,  displacement,  or  removal  of 
sand,  or  vegetation  and  the  dumping, 
storing  or  piling  of  refuse  materials, 
equipment,  or  other  unsightly  objects 
which  would  detract  from  the  cultural 
and  natural  scene; 

(3)  Does  not  contain  appropriate 
regulations  to  lessen  the  potential  for 
flood  and  related  erosion  losses 
consistent  with  the  Federal  Insurance 
Administration’s  National  Flood 
Insurance  Program  criteria  for  “Land 
Management  and  Use,”  as  set  forth  in  24 
CFR  Part  1910,  subpart  A,  as  it  may  from 
time  to  time  be  amended;  and 

(4)  Fails  to  provide  for  the  variance 
procedures  of  §  28.8. 

(c)  Revocation  of  Approval  of  Local 
Zoning  Ordinances.  The  Secretary  shall 
revoke  the  approval  of  any  ordinance  or 
of  a  portion  of  an  ordinance  which  fails 
to  conform  to  these  regulations  as  they 
shall  be  amended  from  time  to  time. 
Upon  resubmission  of  an  amended 
ordinance,  the  Secretary  shall  approve 
such  ordinance,  if  it  Conforms  with 
§  28.7(b). 

§  28.8  Variance  procedures. 

(1)  For  “improved  property”,  if  the 
owner  of  such  structure  cannot  comply 
with  the  requirements  of  such 
ordinance,  the  owner  may  file  an 
application  for  a  variance  with  the 
zoning  authority  and  send  a  copy  of 
such  application  to  the  Superintendent. 
For  “unimproved  property”,  variances, 
exceptions  or  uses  inconsistent  with 
these  standards  will  render  the  property 
subject  to  acquisition  by  condemnation. 

(2)  The  zoning  authority  shall  send  the 
Superintendent  a  copy  of  all 
applications  for  variances,  exceptions, 
special  permits  and  Certification  of 
Occupancy  submitted  to  the  zoning 
authority  within  five  calendar  days  of 
their  submission  by  the  applicant. 

(3)  The  zoning  authority  shall  send  the 
Superintendent  written  notice  of  the 
dates  and  times  of  public  hearings  to  be 
held  concerning  such  applications  no 
less  than  10  days  prior  to  such  hearings. 

(4)  The  zoning  authority  shall  send  the 
Superintendent  written  notice  within 
five  calendar  days  of  the  approval  or 
disapproval  of  all  applications  for  a 
variance,  exception,  special  permit  or 
Certificate  of  Occupancy  and  copies  of 
any  variances,  exceptions,  special 
permits  or  certificates  which  have  been 
granted; 

(5)  The  Superintendent,  within  15 
working  days  of  the  receipt  of  a- copy  of 
an  application  for  a  variance,  exception 
or  special  permit  submitted  to  the  zoning 
authority,  shall  inform  the  applicant  and 
the  appropriate  zoning  authority 
whether  or  not  standards  of  these 


regulations,  and  whether  or  not  it  will  be 
subject  to  potential  acquisition  by 
condemnation.  If  the  application  does 
not  conform  to  the  standards,  the 
Superintendent  shall  also  inform  the 
applicant  that  should  the  application  be 
granted,  the  Park  Service  may  seek  to 
enjoin  the  development  and  acquire  the 
property  by  condemnation,  subject  to 
available  funds. 

(6)  The  Park  Service  may  also  appeal 
the  decision  of  the  zoning  authority 
pursuant  to  procedures  of  local  law. 

(7)  The  zoning  authority  shall  send 
copies  of  all  correspondence  referred  to 
above  to:  The  Superintendent,  Special 
Attention:  Zoning,  Fire  Island  National 
Seashore,  120  Laurel  Street,  Patchogue, 
New  York  11772. 

§  28.9  Emergency  action. 

In  the  rare  situation  where  immediate 
action  by  an  agency  or  person  is 
essential  to  avoid  or  eliminate  an 
immediate  threat  to  the  public  health  or 
safety,  or  a  serious  and  immediate 
threat  to  natural  resources,  a  temporary 
use  may,  for  the  purposes  of  these 
regulations,  commence  without  a  permit 
from  the  zoning  authority,  provided  that 
the  agency  or  person  obtains  the  prior 
approval  of  the  Superintendent.  In  all 
cases  an  application  must  be  sent  to  the 
zoning  authority  and  a  copy  to  the  « 
Superintendent  within  10  days  of  the 
commencement  of  the  use  and  the 
applicant  shall  commence  full 
compliance  with  the  provisions  of  these 
regulations.  Where  the  reasons  for 
undertaking  the  emergency  action  no 
longer  exist,  any  emergency  action 
taken  under  this  section  shall  cease  until 
the  provisions  of  these  regulations  have 
been  complied  with. 

Subpart  B— Condemnation  Authority 

§  28.21  Condemnation  authority  of  the 
Secretary. 

(a)  The  Secretary  has  the  authority  to 
exercise  his  powers  of  condemnation 
with  respect  to: 

(1)  Private  property  within  the  8-mile 
area  between  the  eastern  boundary  of 
Davis  Park  and  the  westerly  boundary 
of  the  Smith  Point  County  Park; 

(2)  Any  beach  or  water  and  such 
adjoining  land  as  he  determines  is 
necessary  for  access  to  the  beach  or 
water; 

(3)  Any  property  in  the  Seashore  if  the 
appropriate  zoning  authority  does  not 
have  in  force  and  applicable  to  such 
property  a  zoning  ordinance  adopted  by 
the  zoning  authority  and  approved  by 
the  Secretary; 

(4)  Any  property  not  within  the 
definition  of  “improved  property"  if 
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located  outside  of  the  Community 
Development  District; 

(5)  Any  “improved  property”,  if  it  is 
not  maintained  in  accordance  with  the 
zoning  ordinance  approved  by  the 
Secretary,  is  made  subject  to  a  variance 
under,  or  becomes  for  any  reason  an 
exception  to  an  approved  ordinance,  or 
is  subject  to  any  variance,  exception  or 
use  that  fails  to  conform  to  any 
applicable  standard  contained  in  these 
regulations; 

(6)  Any  "unimproved  property”  within 
the  Community  Development  District  if 
it  is  made  the  subject  of  a  variance, 
exception  or  use; 

(7)  Any  property  for  which  the 
CertiHcate  of  Suspension  of  Authority 
for  Acquisition  by  Condemnation  has 
been  revoked; 

(8)  Any  property  which  has  been 
granted  a  variance,  exception  or  special 
use  permit  and  fails  to  conform  to  any 
applicable  standard  contained  in  these 
regulations  and  the  Secretary  did  not 
receive  and  approve  a  copy  of  the 
application  for  such  variance,  exception 
or  special  use  permit;  or 

(9)  Any  property,  if  the  approval  of  the 
ordinance  of  the  zoning  authority  has 
been  revoked  or  partially  revoked,  and 
such  property  fails  to  conform  to  these 
standards,  as  amended. 

(bj  Undeveloped  property  which  is 
otherwise  subject  to  condemnation 
under  the  Act  is  not  subject  to 
condemnation  if  if  is  located  in  the  Dune 
District  and  is  maintained  in  its  natural 
state. 

(c)  The  above  provisions  shall  not  be 
interpreted  to  otherwise  limit  or 
circumscribe  the  authority  of  the 
Secretary  to  condemn  property  as 
provided  by  the  Act,  or  other  provisions 
of  law. 

§  28.22  Certificates  of  suspensions  of 
authority  for  acquisition  by  condemnation. 

The  Secretary  shall  furnish  to  any 
eligible  party  in  interest  upon  request  a 
Certificate  of  suspension  of  Authority 
for  Acquisition  by  Condemnation  for 
any  property  with  respect  to  which  the 
Secretary’s  authority  to  acquire  by 
condemnation  is  suspended. 

§  28.23  Severability. 

The  invalidation  of  any  provision  of 
this  Part  28  by  any  court  of  competent 
jurisdiction  shall  not  invalidate  any 
other  provision  hereof. 

|FR  Doc.  80-M29  Filed  1-ie-«0;  8:45  am| 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[FRL  1389-8] 

Approval  and  Promulgation  of 
Implementation  Plans;  Special 
Conditions  for  Offsetting  Emissions 
Under  the  California  New  Source 
Review  Provisions  of  the  State 
Implementation  Plan 

agency:  Environmental  Protection 
Agency. 

action:  Final  rulemaking. 

summary:  The  application  for  an 
Approval  to  Construct  submitted  by 
Watson  Energy  Systems,  Inc.  is  subject 
to  the  requirements  of  the  Agency’s 
emission  offset  policy  published  on 
December  21, 1976  in  the  Federal 
Register  (41  ^  55524).  The  source  is 
required  to  obtain  nitrogen  oxide 
emission  offsets  from  an  existing  source 
in  the  area.  ’These  onsets  have  been 
proposed  in  the  form  of  a  contract 
between  Watson  Energy  Systems,  Inc. 
and  the  Atlantic  Richfield  Company 
(ARCO).  The  Environmental  Protection 
Agency  takes  final  action  to  approve 
changes  to  40  CFR  Part  52  incorporating 
emission  reductions  by  ARCO 
creditable  as  offsets  for  Watson  Energy 
Systems,  Inc. 

EFFECTIVE  DATE:  Januaiy  17, 1960. 

FOR  FURTHER  INFORMATION  CONTACT: 

David  P.  Howekamp,  Chief,  Permits 
Branch,  Enforcement  Division,  EPA 
Region  IX,  215  Fremont  Street,  San 
Francisco,  CA  94105  (415)  556-3450. 

SUPPLEMENTARY  INFORMATION: 
Background 

Under  the  Agency’s  Interpretative 
Ruling  published  December  21, 1976  at 
41 FR  55524  a  major  new  source  may 
locate  in  an  area  with  air  quality  worse 
than  a  national  standard  only  if  the 
following  conditions  are  met; 

1.  The  new  source’s  emissions  will  be 
controlled  to  the  lowest  achievable 
emissions  rate. 

2.  More  than  equivalent  offsetting 
emissions  redi\ctions  will  be  obtained 
from  existing  sources. 

3.  There  will  be  progress  toward 
achievement  of  the  standards. 

4.  All  sources  within  the  State  owned 
or  operated  by  the  applicant  are  in 
compliance  with  applicable  emissions 
regulations. 

On  October  28, 1976,  with  subsequent 
information  submitted  on  December  26, 
1978  and  September  20, 1979,  Watson 
Energy  Systems,  Inc.  applied  to  the  EPA 
for  a  permit  to  construct  a  resource 


recovery  steam  generating  facility  in 
Wilmington,  California.  Tlie  proposed 
plant  would  emit  more  than  100  tons  per 
year  of  nitrogen  oxides  and  sulfur 
oxides.  The  facility  would  be  located  in 
an  area  which  is  not  attaining  the 
National  Ambient  Air  Quality  Standard 
(NAAQS)  for  nitrogen  oxides.  The 
proposed  plant  is,  therefore,  subject  to 
the  Agency’s  December  21, 1976 
Interpretative  Ruling  and  must  obtain 
emission  offsets  for  nitrogen  oxide 
emissions.  ’The  emissions  total  a 
maximum  of  360  tons  per  year  based  on 
the  percent  nitrogen  in  the  fuel  supply, 
excess  combustion  air  control  and 
combustion  temperature  control. 
Offseting  nitrogen  oxide  emissions 
estimated  at  432  tons  per  year  were 
proposed  by  Watson  Energy  Systems. 
These  offsets  would  be  realized  through 
a  contractual  agreement  between 
Watson  and  ARCO  which  was  signed 
on  September  20, 1979.  The  sale  of 
steam  from  the  Watson  Energy  Systems 
project  to  ARCO  would  result  in  a 
reduction  in  steam  generated  by  ARCO 
at  its  refinery. 

Nitrogen  Oxide  Offsets 

’The  nitrogen  oxide  offsets  proposed 
by  Watson  Energy  Systems  could  be 
considered  enforceable  if  certain 
conditions  are  placed  on  ARCO  by  the 
EPA  concerning  refinery  steam 
production.  The  EPA,  dierefore,  has 
incorporated  these  conditions  as  listed 
below  into  40  CFR  Part  52  to  insure  their 
enforceability. 

(1)  The  total  steam  load  comprised  of 
the  steam  purchased  from  Watson 
Energy  Systems  and  the  amount 
generated  by  boilers  #31.  #32,  #33,  #42, 
#51,  and  #52  at  the  ARCO  Watson 
Refinery  shall  not  exceed  1,355,000 
pounds  per  hour  at  680°  F.  600  psig. 

(2)  Continuous  records  of  steam 
purchased  from  Watson  Energy  Systems 
and  of  the  steam  produced  by  boilers 
#31,  #32,  #33,  #42,  #51,  and  #52  at  the 
ARCO  Watson  Refinery,  during  the 
receipt  of  steam  from  Watson  Energy 
Systems,  shall  be  maintained  and  made 
available  for  inspection  by  the  EPA  and 
the  South  Coast  Air  Quality 
Management  District.  These  records 
shall  be  kept  in  terms  of  pounds  per , 
hour  of  steam  at  680°  F,  600  psig. 

(3)  The  steam  purchased  from  the 
Watson  Energy  Systems  facility  shall  be 
used  as  a  “first-on,  last-off”  source  of 
steam  for  the  ARCO  Watson  Refinery, 
except  for  steam  produced  by  waste 
heat  or  as  part  of  the  refining  process,  or 
as  required  to  maintain  fired  boilers  in 
service  for  emergency  use. 

(4)  Any  proposed  changes  in 
equipment  that  would  increase  the  oil 
fired  steam  generating  capacity  or 


Federal  Register  /  Vol.  45,  No.  12  /  Thursday,  January  17,  1980  /  Rules  and  Regulations 


3271 


decrease  oil  fired  steam  generating 
efficiency  of  boilers  #31,  #32,  #33,  #42, 
#51,  or  #52  at  the  ARCO  Watson 
Refinery  must  be  reviewed  and 
approved  by  the  EPA  prior  to 
implementation  of  the  proposed 
changes. 

(5)  ARCO  shall  maintain  written 
records  of  oil  consumption  at  boilers 
#31,  #32,  #33,  #42,  #51,  and  #52  during 
receipt  of  steam  from  Watson  Energy 
Systems.  These  records  shall  be 
available  for  inspection  by  the  South 
Coast  Air  Quality  Management  District 
and  the  EPA.  The  total  oil  consumption 
of  these  boilers  shall  not  exceed  a 
monthly  average  of  226,000  gallons  per 
day  when  receiving  steam  from  the 
Watson  Energy  Systems  plant  at  a  rate 
of  350,000  pounds  per  hour.  When 
receiving  steam  at  a  lower  rate,  ARCO 
shall  be  allowed  to  increase  its  boiler 
fuel  oil  consumption  to  achieve  a  total 
steam  load  not  to  exceed  the  limit  of 
condition  one  (1). 

Sulfur  Oxide  Offsets 

The  Watson  Energy  Systems  project  is 
subject  to  the  Agency’s  Prevention  of 
Significant  Deterioration  (PSD) 
regulations  for  sulfur  oxide  emissions. 
Watson  Energy  Systems  proposes  wet 
scrubbers  as  best  available  control 
technology.  In  lieu  of  a  detailed  ambient 
air  quality  assessment,  Watson  Energy 
Systems  proposes  equivalent  offsets  for 
all  sulfur  oxide  emissions.  These  offsets 
result  from  the  contractual  agreement 
between  Watson  Energy  Systems  and 
ARCO  mentioned  above.  The  EPA  feels 
that  these  conditions  meet  the 
requirements  of  the  PSD  regulations 
provided  that  the  contract  conditions  on 
ARCO  are  enforceable  by  the  EPA. 

Authority:  Sections  110  and  301(a)  of  the 
Clean  Air  Act,  as  amended  (42  U.S.C.  §§  7410 
and  7601(a)). 

Dated:  January  10, 1980. 

Douglas  M.  Costle, 

Administrator. 

Subpart  of  Part  52  of  Chapter  I,  Title 
40  of  the  Code  of  Federal  Regulations  is 
amended  as  follows: 

Subpart  F— California 

1.  Section  52.233,  subparagraph  (k)  is 
being  added  as  follows: 

§  52.233  Review  of  new  sources  and 
modifications. 

***** 

(k)  Conditions  on  steam  production. 

(l)  Notwithstanding  any  provisions  to 
the  contrary  in  the  California  State 
Implementation  Plan,  the  Watson 
petroleum  refinery  owned  by  Atlantic 
Richfield  Company,  located  at  1801  East 
Sepulveda  Boulevard,  Carson, 


California,  shall  operate  under  the 
following  conditions  listed  in 
paragraphs  (2)  through  (6)  of  this 
Section. 

(2)  The  total  steam  load  comprised  of 
the  steam  purchased  from  Watson 
Energy  Systems  and  the  amount 
generated  by  boilers  #31,  #32,  #33,  #42, 
#51,  and  #52  at  the  ARCO  Watson 
Refinery  shall  not  exceed  1,355,000 
pounds  per  hour  at  680°F,  600  psig. 

(3)  Continuous  written  records  of 
steam  purchased  from  Watson  Energy 
Systems  and  of  the  steam  produced  by 
boilers  #31,  #32,  #42,  #51,  or  #52  at  the 
ARCO  Watson  Refinery,  during  receipt 
of  steam  from  Watson  Energy  Systems, 
shall  be  maintained  and  made  available 
for  inspection  by  the  EPA  and  the  South 
Coast  Air  Quality  Management  District. 
These  records  shall  be  kept  in  terms  of 
pounds  per  hour  of  steam  at  OSO'E,  600 
psig. 

(4)  The  steam  purchased  from  the 
Watson  Energy  Systems  facility  shall  be 
used  as  a  “first-on,  last-off’  source  of 
steam  for  the  ARCO  Watson  Refinery, 
except  for  steam  produced  by  waste 
heat  or  as  part  of  the  refining  process,  or 
as  required  to  maintain  fired  boilers  in 
service  for  emergency  use. 

(5)  Any  proposed  changes  in 
equipment  or  fuel  that  would  increase 
the  oil  fired  steam  generating  capacity 
or  decrease  oil  fired  steam  generating 
efficiency  of  boilers  #31,  #32,  #33,  #42, 
#51,  and  #52  at  the  ARCO  Watson 
Refinery  must  be  reviewed  and 
approved  by  the  EPA  prior  to 
implementation  of  the  proposed 
changes. 

(6)  ARCO  shall  maintain  written 
records  of  oil  consumption  at  boilers 
#31,  #32,  #33,  #42,  #51,  and  #52  during 
receipt  of  steam  from  Watson  Energy 
Systems.  These  records  shall  be 
available  for  inspection  by  the  South 
Coast  Air  Quality  Management  District 
and  the  EPA.  'The  total  oil  consumption 
of  these  boilers  shall  not  exceed  a 
monthly  average  of  226,000  gallons  per 
day  when  receiving  steam  from  the 
Watson  Energy  systems  plant  at  a  rate 
of  350,000  pounds  per  hour.  When 
receiving  steam  at  a  lower  rate,  ARCO 
shall  be  allowed  to  increase  its  boiler 
fuel  oil  consumption  to  achieve  a  total 
steam  load  not  to  exceed  the  limit  of 
condition  .two  (2). 

***** 

|FR  Doc.  80-1479  Filed  1-18-80;  8:45  am| 

BILLING  CODE  6S60-01-M 


GENERAL  SERVICES 
ADMINISTRATION 

41  CFR  Ch.  101 

(FPMR  Temporary  Reg.  F-493] 

Federal  Property  Management 
Regulations;  Temporary  Suspension  of 
Requirement  for  Submission  of  Future 
Plans  for  AOP  and 
Telecommunications  Systems 

agency:  Automated  Data  and 
Telecommunications  Service,  General 
Services  Administration. 

ACTION:  Temporary  regulation. 

SUMMARY:  This  regulation  temporarily 
suspends  the  provisions  of  the  GSA 
regulations  that  require  agencies  to 
report  future  plans  for  ADP  and 
telecommunications  systems.  The 
requirement  for  this  reporting  may  be 
reinstated  at  some  future  time  after 
reporting  requirements  are  reviewed 
and  consolidated  to  avoid  possible 
duplication.  The  intent  of  this  regulation 
is  to  inform  agencies  that  the  reporting 
requirements  are  suspended  until  further 
notice. 

DATES:  Effective  date:  January  17, 1980. 
Expiration  date:  September  30, 1981. 

FOR  FURTHER  INFORMATION  CONTACT: 
John  F.  Stewart,  Policy  and  Evaluation 
Division  (202-566-0834). 

SUPPLEMENTARY  INFORMATION:  The 
General  Services  Administration  has 
determined  that  this  regulation  will  not 
impose  unnecessary  burdens  on  the 
economy  or  on  individuals  and, 
therefore,  is  not  significant  for  the 
purposes  of  Executive  Order  12044. 

(Sec.  205(c),  63  Stat.  390;  40  U.S.C.  486(c)) 

In  41  CFR  Chapter  101,  the  following 
temporary  regulation  is  added  to  the 
appendix  at  the  end  of  Subchapter  F  to 
read  as  follows: 

Appendix 

Federal  Property  Management 
Regulations:  Temporary  Regulation  F- 
493 

January  7, 1980. 

To:  Heads  of  Federal  agencies. 

Subject:  Temporary  suspensioaof 
requirements  for  submission  of  future 
plans  for  ADP  and  telecommunications 
systems. 

1.  Purpose.  This  regulation 
temporarily  suspends  the  reporting 
provisions  of  Subpart  101-36.15,  Future 
Plans  for  ADP  and  Telecommunications 
Systems. 

2.  Effective  date.  This  regulation  is 
effective  upon  publication  in  the  Federal 
Register. 
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3.  Expiration  date.  This  regulation 
expires  September  30, 1981. 

4.  Background.  Subpart  101-36.15 
requires  agencies  to  submit  an  annual 
ADP  and  telecommunications  system 
plan.  However,  agencies  were  reporting 
similar  information  to  GSA  and  to  the 
Office  of  Telecommunications  Policy 
(OTP)  as  required  by  OTP  Circular  No. 
12.  GSA  advised  agencies  in  1976  to 
hold  their  planning  submissions  until  the 
reporting  requirements  could  be 
reviewed  and  consolidated.  Now  that 
OTP  12  has  been  canceled,  this 
regulation  needs  to  be  further  reviewed 
and  updated. 

5.  Comments  and  information. 
Questions  or  comments  concerning  this 
action  should  be  referred  to  the 
Procurement  Policy  and  Regulations 
Branch,  telephone  202-566-0834;  mailing 
address:  General  Services 
Administration  (CPEP),  Washington,  DC 
20405. 

6.  Effect  on  other  directives.  The 
reporting  provisions  of  Subpart  101- 
36.15  are  temporarily  suspended.  GSA 
will  meet  with  the  Office  of 
Management  and  Budget  to  develop  a 
single  reporting  requirement  for  Federal 
agencies. 

R.  G.  Freeman  III, 

A  dministrator  of  General  Services. 

|FR  Doc.  80-1473  Filed  1-16-80;  8:45  am] 

BILLING  CODE  6820-2S-M 


DEPARTMENT  OF  TRANSPORTATION 

Materials  Transportation  Bureau 

Research  and  Special  Programs 
Administration, 

Transportation  Department 

49  CFR  Part  192 

[Arndt.  192-27B;  Docket  OPS-30] 

Transportation  of  Natural  and  Other 
Gas  by  Pipeline;  Repair  of 
Transmission  Lines 

agency:  Materials  Transportation 
Bureau,  DOT. 

ACTION:  Final  rule: 

summary:  This  document  amends 
Material  Transportation  Bureau’s 
regulation  on  general  requirements  for 
repair  procedures  of  gas  pipelines  (49 
CFR  192.711)  by  correcting  a  reference 
to  another  section  which  has  been 
redesigngated. 

EFFECTIVE  DATE:  This  amendment 
becomes  effective  January  17, 1980. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ralph  T.  Simmons,  202-426-2394. 
SUPPLEMENTARY  INFORMATION:  Section 
192.711(b)  refers  to  §  192.717(c).  This 
referenced  section  was  redesignated  as 
§  192.717(a)(3)  in  Amendment  192-27  (41 


FR  34598),  but  the  reference  in 
§  192.711(b)  was  not  changed 
accordingly. 

Since  this  amendment  is  an  editorial 
change  and  does  not  make  a  substantive 
change  to  the  regulations,  public 
participation  in  this  rulemaking  is 
unnecessary. 

In  consideration  of  the  foregoing, 

§  192.711(b)  is  amended  by  deleting  the 
reference  to  “§  192.717(c)”  and  inserting 
in  lieu  thereof  “§  192.717(a)(3).” 

(49  U.S.C.  1672;  U.S.C.  1804;  ^9  CFR  1.53, 
Appendix  A  of  Part  1  and  Appendix  A  of  Part 
106.) 

Issued  in  Washington,  D.C.,  on  January  9, 
1980. 

L.  D.  Santman, 

Director,  Materials  Transportation  Bureau. 

[FR  Doc.  80—1460  Filed  1-16-80;  8:45  am] 

BILLING  CODE  4910-60-M 

FEDERAL  MARITIME  COMMISSION 
46  CFR  Part  512 

[General  Order  11,  Revised;  Docket  No.  78- 
46] 

Financial  Reports  of  Common  Carriers 
by  Water  in  the  Domestic  Offshore 
Trades 

agency:  Federal  Maritime  Commission. 
ACTION:  Final  Rules. 

SUMMARY:  'The  Federal  Maritime 
Commission  hereby  amends  Part  512  of 
Title  46,  Code  of  Federal  Regulations  in 
order  to  (1)  establish  methodologies  that 
the  Federal  Maritime  Commission 
(Commission)  intends  to  follow  in 
evaluating  rates  in  the  domestic  offshore 
trades  filed  by  vessel  operating  common 
carriers  (VOCCs)  subject  to  the 
provisions  of  the  Intercoastal  Shipping 
Act,  1933,  and  (2)  provide  for  the  orderly 
acquisition  of  data.  The  methodology 
adopted  by  the  Commission,  as  reflected 
in  the  final  rules,  includes:  1. 
"Normalized”  tax  treatment  with  no 
deduction  of  accumulated  deferred 
taxes  from  rate  base;  2.  Rate-of-return 
on  rate  base  rather  than  rate-of-retum 
on  equity;  3.  Original  value  rate  base;  4. 
Cargo  cube  allocations  (using  the 
outside  dimensions  of  containers);  and 
5.  Working  Capital  formula  based  on 
average  voyage  expense.  Reporting 
requirements  are  waived  for  carriers 
with  less  than  $5,000,000  gross  Trade 
revenues  and  less  than  25  percent  share 
of  the  Total  trade  revenues.  The  data 
required  by  this  part  shall  be 
accompanied  by  certification  by  the 
corporate  officer  responsible  for  the 
carrier’s  books,  accounts  and  financial 
records.  Certification  by  a  certified 
public  accountant  appearing  in  the 
proposed  rule  has  been  deleted. 


EFFECTIVE  DATE:  These  final  rules  will 
become  effective  upon  the  completion  of 
GAO  review  as  required  under  the 
Federal  Reports  Act  (44  U.S.C.  3512).  A 
notice  will  be  published  upon 
completion  of  this  process. 

FOR  FURTHER  INFORMATION  CONTACT: 
Francis  C.  Humey,  Secretary,  Federal 
Maritime  Commission,  1100  L  Street 
NW.,  Washington,  D.C.  20573  (202)  523- 
5725. 

SUPPLEMENTARY  INFORMATION:  On 

November  15, 1978,  the  Federal 
Maritime  Commission  served  an 
Advance  Notice  of  Proposed 
Rulemaking  which  sought  written 
comments  from  governmental  bodies, 
shippers  and  carriers  regarding  the 
nature,  scope  and  feasibility  of 
substantive  guidelines  for  determining 
what  constitutes  a  just  and  reasonable 
rate  of  return  or  profit  for  common 
carriers  by  water  in  the  domestic 
offshore  trades.  In  addition  to  this 
request  for  written  comments,  the 
Commission  solicited  comments  at  a 
series  of  informal  hearings. 

On  May  1, 1979,  the  Commission 
published  proposed  rules  which  were 
intended  (1)  to  establish  methodologies 
that  the  Federal  Maritime  Commission 
(Commission)  intends  to  follow  in 
evaluating  rates  in  the  domestic  offshore 
trades  filed  by  vessel  operating  common 
carriers  (VOCCs)  subject  to  the 
provisions  of  the  Intercoastal  Shipping 
Act,  1933,  and  (2)  to  provide  for  the 
orderly  acquisition  of  data  essential  to 
this  evaluation. 

The  following  parties  submitted 
comments  to  the  proposed  rules: 

American  Institute  of  Certified  Public 

Accounts  (AICPA); 

Foss  Alaska  Line,  Inc.  (FAL); 

Government  of  Virgin  Islands  ,(GVI): 

Military  Sealift  Command  (MSG); 

State  of  Hawaii  (Hawaii); 

Crowley  Maritime  Corporation  (CMC): 

Totem  Ocean  Trailer  ^press,  Inc.  (TOTE); 
The  Transportation  Institute  (TI); 

Puerto  Rico  Maritime  Shipping  Authority 

(PRMSA); 

United  States  Lines,  Inc.  (USL); 

Ragan  &  Mason  (R&M)  representing  CMC, 

Matson  Navigation  Company  (MNC),  Sea- 

Land  Service,  Inc.  (S-L),  Tropical  Shipping 

and  Construction  Co.,  Ltd.  (TS&C); 

Maritime  Administration  (MARAD). 

Our  discussion  of  the  proposed  rules 
and  the  comments  thereto  is  orgairized 
to  the  extent  possible  by  the  individual 
sections  of  the  final  rules.  Following  a 
brief  summary  of  the  present  rules 
(General  Order  11)  and  the  proposed 
rules,  we  discuss  the  comments  and 
replies.  Although  all  comments  were 
considered  in  formulating  the  final  rules, 
not  all  the  minor  comments,  especially 
those  which  did  not  deal  with 
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substantive  matters,  are  mentioned 
herein. 

§  512.2  General  Requirements 

A.  §  512.2(b) 

General  Order  11  currently  requires 
that  a  carrier  file  annual  financial 
statements  within  150  days  after  the 
close  of  its  fiscal  year.  The  proposed 
rules  modified  this  requirement  slightly 
by  replacing  the  word  “after" 
[underlined  above)  with  the  word  "of.” 
R&M  suggests  that  the  word  "after” 
should  be  reinserted  in  the  final  rules  to 
eliminate  a  potential  ambiguity.  In  order 
to  ensure  the  clarity  of  its  regulations, 
the  Commission  has  adopted  R&M’s 
proposal. 

B. %%  512.2(d)  and 512.2(e) 

The  proposed  rules  would  require  the 
Commission,  when  a  carrier  applies  for 
permission  to  submit  alternative  data  or 
for  waiver  of  the  detailed  reporting 
requirements,  to  publish  such 
applications  along  with  all  supporting 
data  in  the  Federal  Register.  Supporting 
data  for  the  former  application  would 
include  either  a  description  of  the 
alternative  data  or  the  data  itself,  while 
the  latter  application  would  have  to  be 
accompanied  by  company-wide  balance 
sheets  and  income  statements. 

Comments  concerning  these 
publication  requirements  were 
submitted  by  R&M  and  GVI.  R&M  would 
limit  the  material  that  had  to  be 
published  in  the  Federal  Register  by  a 
carrier  seeking  either  permission  to 
submit  alternative  data  or  a  waiver  of 
the  detailed  reporting  requirements  to 
the  applications  requesting  such  actions. 
Publication  of  the  applications,  R&M 
asserted,  would  provide  adequate 
opportimity  for  comment  by  interested 
persons.  A  like  publication  of  the 
requisite  supporting  data  might,  R&M 
argued,  necessitate  a  disclosure  of 
sensitive  financial  information. 

GVI  urged  that  the  publication 
requirement  be  enlarged.  In  order  to 
ensure  that  commentators  from  areas  in 
the  domestic  offshore  trades  outside  the 
contiguous  United  States  are  provided 
with  adequate  time  to  comment  upon 
carriers’  applications,  GVI  suggested 
that  applications  for  permission  to 
submit  alternative  data  or  seeking  a 
waiver  of  detailed  reporting 
requirements,  as  well  as  all  supporting 
data,  should  be  mailed  directly  to 
governments  in  these  areas,  and  made 
available  to  the  public  at  the  offices  of  a 
carrier’s  agent  at  every  port  served  by 
that  carrier  in  offshore  areas. 

The  Commission  finds  some  merit  in 
R&M’s  proposal  and  has,  therefore, 
deleted  the  requirement  to  publish  in  the 


Federal  Register  (a)  the  data  in  support 
of  their  applications  for  permission  to 
submit  alternative  data  and  (b)  their 
applications  for  waiver  of  the  detailed 
reporting  requirements,  as  well  as  the 
data  submitted  in  support  of  those 
applications.  However,  notice  of  the 
application  for  permission  to  submit 
alternative  data  must  still  be  published 
in  the  Federal  Register  along  with  notice 
of  the  availability  for  inspection  of  all 
supporting  data.  This  decision  reflects 
the  Commission’s  concern  with  the 
economic  burden  on  the  public  that 
would  be  created  by  the  publication  of 
the  materials  specified  in  the  proposed 
rules,  as  well  as  with  the  potential 
revelation  of  sensitive  financial  data 
such  publication  might  entail.  The 
Commission  believes  that  publication  in 
the  Federal  Register  of  notice  of  a 
carrier’s  application  for  permission  to 
submit  alternative  data  constitutes 
adequate  notice  to  all  interested 
persons.  A  similar  notice  of  a  carrier’s 
application  for  waiver  is  thought  to  be 
unnecessary. 

C.  §  512.2(c)(3) 

Under  the  proposed  rules,  the 
Commission  would  not  consider  filings 
for  general  rate  changes  until  such  time 
as  the  requisite  annual  financial 
statements  and  data  were  filed. 
Consequently,  the  granting  of  an 
extension  of  time  for  the  filing  of  these 
materials  would  delay  the  consideration 
of  general  rate  changes. 

R&M  argued  that  this  provision  is 
unnecessary  because  the  Commission 
has  already  established  rules  governing 
the  submission  of  financial  data  in 
support  of  general  rate  changes  under  46 
Cni  502.67,  and  also  may  be  illegal 
because  the  Intercoastal  Shipping  Act, 

.  1933,  section  2, 46  U.S.C.  §  844,  governs 
the  filing  of  general  rate  changes. 

Upon  reconsideration,  the 
Commission  believes  that  delaying 
consideration  of  general  rate  changes  is 
an  unduly  harsh  penalty  to  impose  upon 
a  carrier  for  the  belated  filing  of  annual 
financial  statements  and  data. 

Therefore,  this  provision  has  not  been 
incorporated  into  the  final  rules. 
However,  the  mere  filing  of  an 
application  for  an  extention  will  not 
necessarily  act  as  a  bar  to  the 
imposition  of  civil  penalties  for  failure  to 
comply  with  Commission  regulations. 

D.  §  512.2(g) 

Presently,  the  Commission’s  rules  and 
regulations  permit  a  carrier,  which  files 
initial,  new,  or  changed  rates  within  90 
days  of  the  end  of  its  fiscal  year  to 
furnish  its  annual  General  Order  11 
Report  in  lieu  of  the  schedules  of  actual 
data  otherwise  required.  The  current 


provision  was  incorporated  into  the 
proposed  rules. 

R&M  urged  the  Commission  to  enlarge 
the  option  period  from  90  to  150  days. 
R&M  notes  that  at  present,  and  in  the 
proposed  rules,  a  carrier  must  file  its 
annual  financial  statement  within  150 
days  of  the  close  of  its  fiscal  year  and 
that,  generally,  the  150  day  period  is 
necessary  to  secure  the  requisite 
financial  data  and  to  file  this  report. 
'Therefore,  R&M  asserts,  the  150  day 
period  is  a  more  realistic  reflection  of  a 
carrier’s  actual  accoimting  practices 
than  the  90  day  period  included  in  the 
proposed  rules. 

In  order  to  reduce  the  regulatory 
burden  imposed  upon  carriers  by  its 
rules  and  regulations,  the  Commission 
endorses  R&M’s  proposal  and  has, 
therefore,  enlarged  &e  option  period  to 
150  days  after  the  close  of  a  earner’s 
fiscal  year. 

R&M  argued  further  that  a  carrier’s 
annual  financial  report  is  adequate  to 
justify  a  general  rate  increase  and, 
therefore,  the  filing  of  specially  prepared 
actual  period  data  in  support  of  such 
changes  in  an  unnecessary  burden. 

The  Commission  has  and  will 
continue  to  require  the  submission  of 
actual  data  for  a  12-month  period  which 
began  not  more  than  14  months  prior  to 
the  date  of  the  filing  of  a  given  rate 
change.  Such  historical  data  provide  the 
Commission  with  a  current  perspective 
fi'om  which  to  assess  the  justness  and 
reasonableness  of  a  carrier’s  rates. 

E.  §  512.2(i) 

The  proposed  rules  specify  that  all 
financial  and  operating  data  filed  in 
connection  with  a  rate  change  should  be ' 
made  available  upon  request  to 
protestants  by  the  carrier.  Moreover, 
any  additional  data  contained  in  the 
Commission’s  files  upon  which  the 
Commission  relied  in  reaching  a 
decision  was  to  be  made  available  for 
inspection. 

R&M,  GVI  and  MSC  offered  comments 
regarding  this  provision.  R&M  suggested 
that  the  term  “interested  persons” 
should  be  substituted  for  the  word 
“protestants.”  The  purpose  of  this 
modification  is  to  afioi^  potential 
protestants  the  opportunity  to  review 
the  filing  carrier’s  justification  for  its 
proposed  rate  change  in  order  to 
determine  whether  to  submit  a  protest 
To  limit  access  to  the  filing  carrier’s 
financial  and  operating  data  to  such 
potential  protestants,  R&M 
recommended  that  the  filing  carrier  be 
given  the  opporfimity  to  object  to  all 
requests  for  the  disclosiu'e  of  such  data. 
R&M  further  proposed  that  the  filing 
carrier  should  be  permitted  to  object,  in 
accordance  with  the  Freedom  of 
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Information  Act,  5  U.S.C.  552  and 
§  §  502.20  and  503.31  of  the 
Commission’s  Rules  and  Regulations  (46 
CFR  502.20  and  503.31),  to  the  release  of 
any  of  its  Hnancial  data  that  is 
contained  in  the  Commission’s  files  and 
upon  which  the  Commission  relied  in 
reaching  a  decision. 

MSC  and  GVI  urged  the  Commission 
to  further  expand  the  availability  of  the 
financial  and  operating  data  filed  in 
connection  with  a  rate  change.  GVI 
suggested  that  this  material  should  be 
served  by  the  carrier  on  the  attorneys 
general  of  every  non-contiguous  state, 
commonwealth,  possession  or  territory 
having  ports  in  the  Trade.  MSC 
proposed  that  the  data  so  submitted 
should  also  be  made  available  to  the 
general  public  in  the  carrier’s  place  of 
business  at  every  port  served  in  the 
Trade.  It  is  the  position  of  MSC  and  GVI 
that  such  expanded  availability  of  a 
filing  carrier's  financial  and  operating 
data  is  essential  if  the  shipping  public  is 
to  participate  in  a  meaningfiil  manner  in 
Commission-instituted  rate 
investigations. 

In  its  reply  comments,  R&M 
emphasized  the  increased  possibility  of 
an  unauthorized  disclosure  of 
competitively  sensitive  information 
inherent  in  the  wider  distribution  of  a 
carrier’s  financial  and  operating  data 
advocated  by  MSC  and  GVI. 

In  its  final  rule,  the  Commission  has 
replaced  the  word  "protestants"  with 
the  term  “interested  persons’’  in  order  to 
allow  potential  protestants  access  to  the 
financial  and  operating  data  submitted 
by  a  carrier  in  justification  of  a  rate 
change.  Such  a  modification  is 
necessary  to  afford  shippers  and  other 
carriers  the  opportunity  to  make  an 
informed  decision  as  to  whether  to  file 
protests. 

The  Commission  agrees  that  the 
confidentiality  of  a  carrier’s  financial 
and  operating  data  must  be  protected. 
Allowing  a  carrier’s  competitors 
unlimited  access  to  such  information 
could  cause  imdue  harm  to  the  filing 
carrier  without  significantly  advancing 
any  regulatory  purpose.  However,  any 
potential  harm  which  the  disclosure  of 
sensitive  data  might  create  must  be 
balanced  against  the  need  to  provide 
potential  protestants  with  adequate 
access  to  such  data. 

Having  so  balanced  the  likely  benefits 
and  burdens,  the  Commission  rejects 
R&M's  suggestion  that  a  carrier  be 
permitted  to  object  to  any  request  for 
disclosure  of  its  financial  and  operating 
data  submitted  by  an  interested  person. 

A  limitation  of  this  sort  does  not 
conform  to  the  Commission’s  desire  to 
supply  the  shipping  public  as  well  as 
other  carriers  v^th  meaningful  access  to 


justifications  submitted  in  support  of 
rate  changes.  The  Commission  also 
denies  GVI's  and  MSC’s  request  that 
such  information  be  distributed  to 
offshore  governments  and  be  made 
available  at  all  ports  served  by  the  filing 
carrier.  Under  Rule  67  of  its  Rules  of 
Practice  and  Procedure  (46  CFR  502.67), 
the  Commission  specified  those  rate 
changes  which  would  trigger  the 
expanded  distribution  advocated  by 
MSC  and  GVI.  The  final  rules  will 
reflect  this  prior  determination. 

Finally,  the  Commission  finds  merit  in 
R&M’s  arguments  regarding  the  release 
of  a  carrier’s  financial  data  which  is 
contained  in  the  Commission’s  files. 
Therefore,  the  language  authorizing  the 
disclosure  of  such  information  has  been 
eliminated  in  the  final  rules.  The 
statutory  and  regulatory  provisions 
otherwise  applicable  will  continue  to 
govern  the  release  of  this  data. 

F.  §  512.2(1) 

The  present  regulations  and  the 
proposed  rules  mandate  that  data  in  a 
carrier’s  annual  financial  statement 
must  conform  to  the  figures  listed  in  the 
annual  financial  statements  filed  in 
compliance  with  General  Order  5. 
Despite  R&M’s  and  CMC’s  assertion  that 
the  General  Order  5  reporting 
requirements  are  no  longer  of  any 
regulatory  value,  this  information  is 
currently  being  utilized  and  retains 
substantial  value.  Since  General  Order  5 
has  continuing  utility,  the  Commission 
will  continue  to  require  that  data 
submitted  in  accordance  with  General 
Order  11  must  conform  to  the  materials 
filed  in  compliance  with  General  Order 
5. 

G.  §§  512.2(n)  and  512.6(f) 

Pursuant  to  §S  512.2(m)  and  512.6(f)  of 
the  proposed  rules,  whenever  a  carrier 
files  an  initial  tariff,  that  filing  must  be 
accompanied  by  specified  financial 
data.  GVI  proposes  that  this 
requirement  should  be  modified  to 
reflect  the  unique  concerns  of  the  Virgin 
Islands. 

Initially,  GVI  requested  that  a  carrier 
shoulddie  compelled  to  serve  all 
supporting  data  filed  in  conjunction  with 
its  initial  tariffs  on  the  governments  of 
states  and  territories  having  ports  in  the 
applicable  Trade.  Further,  GV^ 
recommended  that  copies  of  this 
material  should  also  be  made  available 
to  members  of  the  public  who  have 
certified  that  they  will  maintain  the 
confidentiality  of  the  information 
contained  therein. 

In  order  to  properly  evaluate  the  rates 
contained  in  Ae  initial  tariff  filed  by  a 
carrier  who  acquired  its  assets  fi*om 
another  carrier  who  had  previously 


served  the  Trade,  GVI  suggested  that  in 
cases  in  which  more  than  50  percent  of 
the  assets  to  be  utilized  in  providing  the 
new  service  were  so  acquired,  historical 
data  regarding  the  rates  charged  by  the 
former  carrier  should  be  required.  It  is 
GVI’s  belief  that  the  rates  assessed  by 
new  carriers  who  enter  the  Trade  in  the 
above-described  manner  will  otherwise 
not  be  subjected  to  sufficient  scrutiny. 

R&M  and  CMC  challenged  the  latter 
of  GVI’s  proposed  modifications.  CMC 
specified  two  major  flaws  in  GVI’s 
suggestion.  First,  CMC  noted  that  few.  if 
any,  carriers  would  allow  another 
carrier  to  inspect  their  books  for 
purposes  of  research  and  analysis.^" 
Second,  the  past  operations  of  a 
departing  carrier,  CMC  argued,  will  in 
most  cases  bear  no  relation  to  those  of 
the  entering  carrier. 

The  Commission  agrees  that  it  is 
unlikely  that  the  historical  data  relating 
to  rates  assessed  by  a  former  carrier 
will  bear  any  direct  relation  to  the 
operations  of  the  new  entrant.  Although 
such  information  might  provide  some 
additional  insight  into  the  justness  and 
reasonableness  of  the  incoming  carrier’s 
rates,  the  benefits  to  be  obtained  are 
clearly  outweighed  by  both  the  practical 
difficulties  involved  in  securing  the 
historical  data  and  the  burden  involved 
in  constructing  the  necessary  exhibits. 

Also,  due  to  the  burden  that  such  a 
requirement  would  impose  upon  carriers 
entering  a  new  Trade,  the  Commission 
rejects  GVI’s  advocation  of  expanded 
distribution  of  the  financial  data  which 
must  accompany  an  initial  tariff  filing. 

Vessel  Utilization 

Under  the  present  requirements  of 
General  Order  11,  the  question  of  a 
domestic  offshore  carrier’s  vessel 
utilization  and  fleet  deployment  and 
their  effect  on  the  reasonableness  of  a 
proposed  rate  change  is  not  required  to 
be  evaluated.  The  proposed  rules  would 
require  the  carrier,  through  separate 
data  schedules,  to  furnish  vessel 
statistics  for  cargo  vessels  employed  in 
the  Service  (§  512.6(b)(10)).  capacity  and 
vessel  utilization  figures  for  all  voyages 
in  the  Service  (§  512.6(b)(ll)),  and 
revenue  and  expense  figures  for  each 
vessel  employed  by  the  carrier  per 
terminated  voyage  day  (§  512.6(b)(12)). 

Comments  in  support  of  the  general 
provision  were  submitted  by  MSC  and 
Hawaii,  and,  to  a  limited  extent,  USL 
agreed  that  summarization  of  vessel 
utilization  and  deployment  information 
would  serve  the  purposes  of  the 
Commission.  MSC  maintained  that  an 
important  part  of  setting  rates  that  are 
reasonable  for  the  ratepayer  is  that 
expenses  not  be  inflated  by  poor 
utilization  and  improper  deployment. 
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For  that  reason,  MSC  further  suggested 
§  512.1  be  amended  to  require  that  an 
additional  adjustment  for  efficiency  be 
made  to  the  estimated  expenses  of  a 
carrier. 

In  reply,  R&M  stated  that  MSC’s 
position  is  misplaced  as  long  as  there  is 
freedom  of  entiy  and  exit  in  the  non¬ 
contiguous  trades,  and  if  any  question  of 
utilization  does  arise,  it  could  be 
developed  on  an  individual  case  basis 
withoid  the  necessity  for  a  general  rule. 
In  a  similar  reply,  PRMSA  contended 
that  freedom  of  entry  and  exit  in  the 
Trades  allows  a  regulated  carrier  little 
or  no  control  over  utilization,  and  to 
consider  such  information  would  be 
inappropriate  and  misleading. 

The  remaining  comments  were 
submitted  by  CMC.  FAL,  MSC.  PRMSA. 
R&M  and  USL  in  opposition  to.  or  for 
modiRcation  of,  the  three  proposed 
vessel  utilization  schedules.  All  of  the 
commentators,  except  MSC.  were  of  the 
general  opinion  that  to  require  the 
carrier  to  submit  such  data  would  be 
administratively. and  financially 
burdensome  and  would  in  many  cases 
require  additional  complex  accounting 
and  recordkeeping  systems,  especially 
where  the  data  is  not  normally 
maintained  in  the  required  form  and  is 
therefore  not  readily  available.  For 
example,  R&M  would  limit  reporting  of 
vessel  statistics  for  leased  vessels  to 
those  capitalized  for  rate  base  purposes, 
as  the  required  data  on  short  term  leases 
is  generally  not  readily  available. 
Moreover,  R&M  and  USL  pointed  out 
that  in  some  cases  the  data  would 
already  be  available  from  other  sources 
of  information  submitted  by  the  carrier, 
such  as  workpapers,  and  any  further 
inquiry  could  be  ad.dressed  directly  to 
the  carrier. 

In  particular.  CMC,  FAL,  PRMSA, 

R&M  and  USL  urged  deletion  of  the 
requirement  for  reporting  revenue  and 
expense  for  each  vessel  ($  512.6(b](12]], 
not  only  for  the  reason  that  it  would  be 
extremely  burdensome,  but  that  it  would 
serve  no  useful  purpose  in  terms  of  the 
Commission's  overall  regulatory 
purpose,  and  may  even  produce 
inaccurate  results.  In  addition,  USL 
argued  that  furnishing  such  data  may 
make  it  available  under  the  Freedom  of 
Information  Act  to  foreign  competitors  . 
to  the  detriment  of  the  U.S.  carriers 
involved, 

MSC  filed  comments  in  support  of  the 
proposed  schedules  and  recommended 
amending  §  512.6(b)(ll)  to  provide  for 
submission  of  capacity  and  utilization 
figures  for  non-containerized  cargo 
vessels. 

The  Commission  has  carefully 
reviewed  all  of  the  above  comments 
and.  upon  reconsideration,  has 


determined  that  the  submission  of  such 
data  is  unnecessary.  A  variety  of 
practical  considerations,  including  the 
time  ccKistraints  imposed  by  Pub.  L.  95- 
475,  would  not  permit  the  completion  of 
a  meaningful  analysis  of  such  data  or 
development  of  the  issues  which  may  be 
raised  in  connection  with  that  data  in 
most  general  rate  proceedings. 

However,  the  Commission  reserves  to 
itself  the  right  to  consider  any 
operational  factors  in  rate  proceedings, 
including  those  enumerated  in  MSC's 
comments.  Hie  Commission  has  also 
retained  the  general  vessel  statistics 
schedule  for  vessels  employed  in  the 
Service  in  the  final  rules. 

The  Commission  has  therefore 
determined  not  to  require  the 
submission  of  detailed  information 
pertaining  to  the  utilization,  deployment 
or  efficiency  of  vessels  employed  in  the 
Trade.  Accordingly,  the  applicable 
language  under  proposed  §  512.1  and 
proposed  §§  512.6(b)(ll)  and  512.6(b)(12) 
has  been  deleted  from  the  final  rules. 

§  512.2(f)  Filing  Requirements  for  Rate 
Changes 

Present  §  512.3(d](l}  requires  that 
carriers  which  file  tariffs  which  (1) 
increase  and/or  decrease  50  percent  or 
more  of  its  domestic  offshore  teiriff  items 
by  3  percent  or  more,  or  (2)  increase  or 
decrease  its  domestic  offshore  gross 
revenues  by  3  percent  or  more,  per 
trade,  must  file  simultaneously 
therewith  financial  and  operating  data.  ' 

Proposed  §  512.2(d)  requires  such  data 
to  be  submitted  whenever  an  increase  or 
decrease  in  rates  affects  not  less  than  50 
percent  of  the  tariff  items  of  a  carrier  in 
a  particular  trade,  or  would  result  in  an 
increase  or  decrease  of  not  less  than  3 
percent  in  the  carrier's  gross  revenues  in 
that  particular  trade. 

Comments  in  opposition  to  the 
proposed  rule  were  received  from  CMC, 
TI  and  R&M.  CMC  and  R&M  stated  that 
the  proposed  rule  was  bmdensome 
because  it  would  require  carriers  to 
submit  detailed  data  on  a  rate  change  as 
small  as  1  percent  on  all  tariff  items  in  a 
particular  trade.  CMC  commented  that 
such  a  result  would  be  burdensome 
because  it  would  be  time  consuming  and 
expensive.  R&M  argued  the  rule  was 
burdensome  because  a  1  percent  change 
would  likely  be  caused  by  a  change  in 
an  expense  item  that  was  passed 
through  to  the  ratepayer,  such  as  a 
wharfage  charge,  and  carriers  should 
not  be  required  to  file  detailed  reports 
justifying  such  pass-throughs.  CMC  also 
commented  that  under  the  proposed 
rules,  carriers  would  lose  their  incentive 
to  file  small  rate  changes,  but  would 
instead  file  larger,  less  frequent  rate 
changes  which  would  create  greater 


adverse  public  reaction.  All  three 
commentators,  CMC,  R&M  and  H, 
proposed  that  the  rule  should  require  the 
filing  of  financial  data  only  for  those 
changes  in  rates  which  fall  within  the 
definition  of  a  general  increase/ 
decrease  in  rates  set  forth  in  Pub.  L.  95- 
475.  That  law  defines  a  general 
increase/decrease  in  rates  to  be  those 
changes  which  result  in  a  change  in  not 
less  than  50  percent  of  the  tariff  items  of 
a  carrier  in  a  particular  trade,  and  which 
result  in  a  change  of  not  less  than  3 
percent  of  the  carrier's  gross  revenues  in 
that  trade. 

Comments  supporting  the  proposed 
rule  but  suggesting  amendments  were 
submitted  by  GVI,  MSC  and  Hawaii. 
These  three  commentators  noted  that 
the  proposed  rule  would  prevent  carriers 
from  filing  frequent  small  rate  increases 
(less  than  3  percent)  to  avoid  filing  the 
accompanying  financial  data.  However, 
both  MSC  and  Hawaii  proposed 
amendments  to  that  portion  of  the  rule 
that  addresses  when  the  accompanying 
data  must  be  filed.  Hawaii  stated  that 
the  rule  should  require  data  to  be 
submitted  whenever  a  proposed 
increase  in  rates  would  result  in  a 
cumulative  increase  of  not  less  than  3 
percent  in  gross  revenues  in  the  most 
recent  12-month  period  and  affect  not 
less  than  50  percent  of  the  tariff  items  of 
that  particular  trade.  MSC's  proposal 
was  similar,  stating  that  data  should  be 
required  to  be  filed  when  the  proposed 
change,  individually  or  in  combination 
with  other  changes  filed  within  the  most 
recent  12S-month  period,  would  affect 
not  less  than  50  percent  of  the  tariff 
items  of  a  carrier  in  a  particular  trade, 
or  result  in  a  change  of  not  less  than  3 
percent  in  the  carrier's  gross  revenues  in 
that  particular  trade.  GVI  and  MSG  also 
suggested  that  proposed  §  512.2(g)  be 
amended  to  provide  that  governments 
must  also  receive  copies  of  the  financial 
data  that  is  filed  with  the  Commission 
pursuant  to  proposed  §  512.2(d)  but 
presently  may  not  be  required  to  be 
served  on  governments  pursuant  to  46 
CFR  502.67.  GVI  also  stated  that  if 
§  512.2(g)  were  to  incorporate  this 
amendment,  the  rule  should  also  provide 
for  the  protection  of  the  confidentiality 
of  the  data. 

Reply  comments  were  received  from 
PRMSA,  which  agreed  with  the 
comments  of  R&M  and  stated  that  GVI's 
suggestions  for  revising  proposed 
§  512.2(G)  would  be  unduly  burdensome, 
and  from  R&M  which  stated  that  fears  of 
smaller,  more  frequent  rate  increases 
were  without  foundation.  R&M  also 
opposed  GVI’s  revision  of  §  512.2(g)  for 
failing  to  adequately  protect  the 
confidentiality  of  the  information. 
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The  Commission  has  decided  to  adopt 
the  proposed  rule  as  final  because  it 
provides  the  Commission  with  a  more 
complete  basis  from  which  to  monitor 
carriers’  rates.  Under  this  provision, 
carriers  will  not  be  able  to  file  a  series 
of  small  rate  increases  to  avoid  filing 
financial  data.  This  is  a  legitimate 
concern  of  the  Commission  as  40  rate 
increases  of  2.9  percent  or  less  have 
been  filed  by  carriers  in  the  domestic 
offshore  trades  since  January  1, 1979. 

The  responsibility  of  the  Commission  to 
regulate  rates  and  its  need  to  obtain 
financial  information  to  enable  it  to  do 
so,  outweigh  the  burden  that  is  placed 
on  carriers  to  prepare  exhibits  and 
schedules.  The  Commission  is  confident 
that  the  final  rule  will  alleviate  the 
problem  and,  therefore,  does  not  believe 
the  amendments  suggested  by  MSC  and 
Hawaii  are  necessary.  Nor  does  the 
Commission  believe  that  a  revision  of 
proposed  §  512.2(g]  as  suggested  is 
necessary.  Final  §  512.2(i)  provides  that 
financial  and  operating  data  filed  in 
connection  with  a  proposed  rate 
increase  shall  be  available  to  interested 
persons  by  the  carrier  upon  request. 
Therefore,  governments,  as  well  as  all 
other  interested  parties,  will  be  able  to 
obtain  the  data  and  its  confidentiality 
will  be  protected  by  applicable  statutory 
and  regulatory  provisions.  Persons  may 
also  obtain  information  fi'om  the 
Commission  pursuant  to  Part  503  of  the 
Commission’s  Rules  and  Regulations,  46 
CFR  503. 

§  512.3  Certification 

Present  §  512.4  requires  carriers  in  the 
domestic  offshore  trades  filing  financial 
reports  with  the  Commission  to  have  the 
data  certified  by  the  responsible 
corporate  officer.  Proposed  §  512.3 
requires  that  the  certification  be 
accompanied  by  a  Statement  of  Opinion 
of  an  independent  auditor. 

Comments  opposing  the  new  portion 
of  the  rule  requiring  a  statement  by  an 
independent  auditor  were  received  from 
FAL,  CMC.  Tl,  PRMSA,  R&M  and 
AICPA.  All  six  commentators  stated 
that  the  requirement  is  burdensome 
because  the  endeavor  would  be  time 
consuming  and  expensive.  AICPA  stated 
that  the  Commission  should  not  ask 
auditors  to  make  reports  at  a  greater 
level  of  accuracy  than  the  cost 
warranted,  and  suggested  that  if  the 
Commission  were  to  impose  such  a 
requirement,  the  language  in  the  rule 
should  conform  to  AICPA  standards  and 
terminology.  Comments  received  also 
suggested  that  a  statement  from  an 
independent  auditor  is  not  necessary; 
FAL,  CMC  and  TI  noted  that  the 
corporate  officer’s  certification  is 
sufficient  to  satisfy  the  Commission’s 


needs,  and  TI,  PRMSA  and  R&M 
suggested  that  the  Commission  should  ' 
rely  on  its  own  staff  to  make  an 
appropriate  review  of  the  carriers’ 
financial  reports,  'll  and  R&M  further 
noted  that  ffie  Commission’s  staff  has 
access  to  carriers’  corporate  records  if  it 
becomes  necessary  to  verify  data  (see 
§  512.4  of  the  final  rule).  An  additional 
argument  against  the  requirement  was 
raised  by  CMC  and  R&M,  which  stated 
that  it  would  be  almost  impossible  to 
prepare  the  statement  in  a  timely 
fashion.  USL  also  filed  reply  comments 
in  opposition  to  the  requirement.  No 
comments  or  reply  comments  were 
received  in  support  of  the  proposal. 

The  Commission  has  been  persuaded 
that  requiring  carriers  to  submit 
statements  by  independent  auditors  is 
unduly  burdensome  and,  therefore,  has 
withdrawn  this  requirement  fi'om  the 
final  rules.  The  Commission  believes 
that  a  certification  filed  by  a  corporate 
officer  and  a  review  of  the  data  by  the 
Commission’s  staff  will  provide 
sufficient  verification.  Furthermore,  a 
great  deal  of  material  reviewed  by  the 
Commission  involves  projected  data, 
and  an  independent  auditor  is  not  in  a 
position  to  express  an  opinion  on  such 
data.  Therefore,  the  final  rules  only 
require  a  certification  by  a  corporate 
officer,  but  expand  the  matters  which 
the  officer  is  to  certify  to  include  those 
items  that  were  to  be  commented  upon 
by  an  independent  auditor. 

§  512.4  Access  to  and  Audit  of  Records 

Present  §  512.5  provides  that  the 
Commission’s  staff  shall  have  access  to 
all  workpapers  in  support  of  exhibits 
and  schedules  filed  by  carriers  to  justify 
proposed  rate  increases.  Proposed 
§  512.4  provides  that  the  workpapers, 
cross-referenced  and  indexed,  shall  be 
submitted  to  the  Commission,  and  that 
the  exhibits  and  schedules  filed  to 
justify  the  rate  increase  refer  to  these 
workpapers.  In  addition,  the  proposed 
rule  states  that  the  Commission’s  staff 
would  have  access  to  books  and  records 
of  the  carrier  and  of  any  related 
company  whose  financial  data  is 
included  in  the  material  submitted.  The 
proposed  section  also  requires  the 
carrier  to  explain  the  rate  increase  by 
providing:  (1)  A  description  of  the 
methodology  used  to  project  revenues; 

(2)  A  list  of  shippers  contacted  to 
develop  said  projections;  and  (3)  A 
reconciliation  of  projected  expense 
account  changes  that  vary  5  percent  or 
more  from  the  last  actual  report. 

Comments  in  opposition  to  the  three 
requirements  the  proposed  rule  places 
upon  carriers  to  explain  their 
projections  were  received  from  FAL, 

CMC,  TI.  PRMSA.  USL  and  R&M.  R&M 


stated  that  a  description  of  the  methods 
used  by  the  carrier  to  project  revenues 
should  be  part  of  its  direct  case  only  to 
the  extent  necessary  to  sustain  its 
burden  of  proof  and,  therefore,  a  rule 
requiring  its  submission  is  not 
necessary.  FAL,  CMC,  TI,  USL  and  R&M 
responded  to  the  second  proposed 
requirement  by  stating  that  the  filing  of 
a  list  of  shippers  contacted  to  develop 
projections  would  result  in  the 
disclosure  of  confidential  information  to 
a  carrier’s  competitors.  FAL  stated  that 
it  did  not  canvass  shippers  to  make  its 
projections  and  USL  noted  that  shippers 
wodd  be  unlikely  to  respond  to  such 
questions.  The  third  requirement,  that 
carriers  reconcile  all  changes  of  5 
percent  or  more  in  expense  accounts, 
was  objected  to  by  CMC,  TI  and  R&M, 
which  all  noted  that  it  would  be  unduly 
burdensome  for  carriers  to  supply  such 
information.  All  three  commentators 
suggested  that  if  the  Commission  were 
to  impose  such  a  requirement,  a  5 
percent  difference  was  negligible  due  to 
the  state  of  the  economy  and  the 
Commission  should  only  be  concerned 
with  differences  of  15  percent  or  more. 
CMC  stated  that  the  workpapers  should 
provide  sufficient  explanation  of  the 
differences,  and,  therefore,  the 
Commission  should  withdraw  this 
requirement.  In  its  reply  comments,  USL 
suggested  that  the  second  and  third 
requirements  should  be  deleted  in  their 
entirety. 

Comments  favoring  the  provision  on 
projections  and  suggesting  more 
stringent  requirements  or  further 
clarification  were  submitted  by  GVI, 

MSC  and  Hawaii.  MSC  and  Hawaii 
stated  that  carriers  should  be  required 
to  compile  and  maintain  a  comparison 
of  actual  and  projected  data  for  three  or 
fom  previous  years  in  order  to  evaluate 
their  forecasting  procedures  and 
abilities.  GVI  suggested  that  the  third 
requirement  should  be  amended  to 
require  an  explanation  of  changes  in 
revenue  of  5  percent  or  more  for  each 
commodity  item.  It  also  suggested  that 
the  provision  explicitly  state  that  the 
information  supplied  by  the  carriers 
pursuant  to  these  requirements  are 
considered  workpapers  or  exhibits  and 
are  to  be  served  on  governments  and 
made  available  to  the  public  pursuant  to 
46  CFR  502.67. 

Reply  comments  to  the  suggestions  for 
further  revisions  were  made  by  R&M, 
CMC,  USL  and  PRMSA.  R&M  stated  that 
compliance  with  the  suggestions 
proposed  by  GVI  would  be  burdensome 
for  the  carriers.  R&M  and  CMC  objected 
to  the  proposal  of  MSC  and  Hawaii  that 
a  comparison  of  actual  and  projected 
data  be  compiled.  R&M  stated  that  the 
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proposal  was  uncalled  for  and  would 
require  the  carriers  to  devise  a 
projection  even  if  no  rate  increase  had 
been  proposed.  CMC  stated  that  such  a 
requirement  would  be  burdensome 
because  the  projected  years  would  not 
necessarily  correspond  to  calendar 
years,  thus  requiring  extensive 
preparation  of  new  data. 

The  Commission  has  decided  to  strike 
two  of  the  three  requirements  the 
proposed  rule  placed  upon  carriers  to 
explain  their  projected  data.  The  list  of 
shippers  contacted  to  develop  the 
projections  and  a  reconciliation  of 
changes  of  5  percent  or  more  will  not  be 
required.  The  Commission  is  persuaded 
that  a  list  of  a  carrier's  shippers  is 
information  which  the  carrier  has  a 
legitimate  interest  in  keeping 
confidential.  Furthermore,  requiring 
explanations  of  changes  of  5  percent  or 
more  in  expense  accounts  appears  to  be 
burdensome  and  GVI’s  suggestion  that 
the  information  be  supplied  on  each 
commodity  item  appears  to  be  even 
more  so.  The  information  sought  should 
be  apparent  from  the  workpapers  that 
are  supplied  in  support  of  the  exhibits 
and  schedules.  However,  the 
Commission  has  decided  to  retain  that 
portion  of  the  proposed  rule  that 
requires  carriers  to  submit  a  description 
of  the  methods  employed  to  project 
revenues.  The  beneHt  of  this  information 
to  the  Commission's  staff  far  outweighs 
the  burden  that  may  be  placed  upon  the 
carrier.  As  for  the  recommendations  of 
MSC,  GVl  and  Hawaii,  the  Commission 
believes  the  final  rules  adequately 
address  their  concerns.  A  carrier's 
description  of  the  methods  it  uses  to 
project  revenues  are  part  of  its  direct 
case  to  be  submitted  to  the  state 
attorney  general  pursuant  to  46  CFR 
502.67(a](2]  and  will  be  available  to  all 
persons  complying  with  the  appropriate 
certification.  Comparisons  of  projected 
and  past  data  to  determine  a  carrier's 
forecasting  ability  are  available  by 
analyzing  the  data  from  past  proposed 
rate  increases. 

Comments  were  also  received  on  that 
portion  of  the  proposed  rule  that  is 
similar  to  the  present  rule,  i.e.,  the 
portion  that  provides  access  to  a 
carrier's  books  and  records  by 
Commission  representatives.  R&M 
suggested  that  the  Commission  staff 
should  have  access  only  to  those 
materials  that  are  necessary  to  verify 
the  information  contained  in  the  exhibits 
and  schedules  submitted.  Hawaii  stated 
that  the  government  or  interested  parties 
should  also  be  permitted  access  to  these 
materials  pursuant  to  approval  by  the 
Commission. 


As  for  the  provision  in  the  proposed 
rule  that  requires  indexed  workpapers 
to  be  submitted  to  the  Commission, 
R&M  commented  that  it  would  be 
burdensome  for  carriers  to  cross- 
reference  and  index  workpapers. 
PRMSA  also  noted  the  burdensomeness 
of  the  requirement  and  suggested  that 
the  Commission  use  a  procedure  similar 
to  that  employed  by  the  Internal 
Revenue  Service  which  permits 
discretion  in  the  preparation  of 
workpapers  and  utilizes  field  agents  to 
review  their  underlying  substance.  From 
the  opposite  viewpoint,  GVI  suggested 
that  the  section  require  the  workpapers 
to  be  cross-referenced  and  indexed  "by 
year  and  by  schedule."  In  its  reply 
comments,  USL  suggested  a  draft  in 
which  the  workpapers  would  not  be 
submitted  to  the  Commission,  but  would 
be  available  to  its  representatives,  as 
General  Order  11  now  provides. 

The  Commission  has  adopted  as  a 
final  rule  those  portions  of  the  proposed 
rule  that  require  the  submission  of  cross- 
referenced  and  indexed  workpapers, 
and  that  permit  Commission  access  to  a 
carrier's  books  and  records,  as  well  as 
the  portion  discussed  above  requiring  a 
description  of  projection  methods.  The 
Commission  believes  that  this  provision 
creates  a  workable  solution  to  the 
conflict  created  between  the  need  to 
have  information  in  order  to  test  the 
validity  of  the  rate  increase,  and  the 
confidentiality  of  a  carrier's  books  and 
records.  Workpapers  are  a  vital  part  of 
explaining  and  supporting  a  carrier's 
direct  case  and,  therefore,  must  be 
submitted  directly  to  the  Commission, 
rather  than  merely  being  made  available 
to  its  representatives.  This  method  also 
gives  the  governments  and  interested 
persons  the  right  to  receive  the  data. 

The  Commission  believes  that  these 
submissions  should  satisfy  these 
persons’  interests  and  needs  as  possible 
protestants  to  a  rate  increase  and 
obviate  the  need  for  access  to  a  carrier's 
confidential  books  and  records  which 
would  risk  disclosure  of  the  information 
contained  therein.  Because  the 
Commission  must  assure  itself  of  the 
validity  and  verification  of  the  data,  it 
must  have  complete  access  to  carriers’ 
books  and  records.  Commission 
personnel  having  access  to  these  books 
and  records  will  maintain  the  greatest 
possible  confidentiality,  minimizing  the 
risk  of  improper  disclosure.  By  virtue  of 
past  experience,  the  Commission  has 
found  that  the  benefits  of  cross- 
referencing  and  indexing  workpapers 
are  substantial  and,  therefore,  it  will  be 
required.  However,  in  reference  to  GVI’s 
suggestion,  it  believes  that  the  manner 
in  which  these  references  are  to  be 


made  may  be  left  to  the  carrier’s 
discretion  as  long  as  a  workable  product 
is  produced.  At  the  present  time,  the 
Commission  does  not  have  the  resources 
available  to  use  the  method  employed 
by  the  Internal  Revenue  Service. 

§  512.5  Definitions 

In  an  effort  to  clarify  the  provisions  of 
General  Order  11  and  to  comply  with 
the  proposed  substantive  changes 
throughout,  a  revised  definitional 
section  entitled  "Operational 
Definitions’’  was  created.  Under  this 
proposed  section,  certain  definitions  in 
the  current  rules  were  revised,  others 
were 'deleted,  and  new  definitions  were 
included  to  conform  with  all  the 
requirements  of  the  proposed  General 
Order  11. 

In  response  to  these  proposed 
changes,  comments  were  received  from 
CMC,  GVI,  PRMSA,  R&M  and  USL  R&M 
suggested  adding  new  language  to  the 
term  "Voyage”  to  permit  carriers  for 
which  the  definition  is  unworkable  to 
use  and  identify  alternate  methods  of 
determining  what  constitutes  a 
“Voyage”  for  General  Order  11 
purposes.  In  addition,  R&M  would 
eliminate  the  language  allowing  the  use 
of  MARAO  commencement  and 
termination  guidelines  for  subsidized 
carriers  as  an  uimecessary  modification 
if  the  Commission  permits  period  or 
terminated  voyage  accounting. 

GVI,  PRMSA  and  R&M  submitted 
conunents  on  the  term  “Domestic 
Offshore  Trade  Route.”  R&M 
recommended  that  the  reference  to 
"Hawaiian  Islands”  be  changed  to 
“Hawaii,”  GVI  recommended  that  the 
proposed  definition  be  amended  to 
provide  that  each  geographic  area 
within  a  'Trade”  be  considered  a 
separate  ‘Trade,”  and  PRMSA 
supported  retention  of  the  current 
definition  upon  which  its  present 
operations  and  reporting  systems  are 
based. 

Addressing  definitions  in  general,  the 
Commission  has  determined  that  the 
words  “Operational”  in  the  title  and 
“Route”  in  the  term  “Domestic  Offshore 
Trade  Route”  add  no  substantive 
meaning  to  the  section  and,  therefore, 
these  words  have  been  deleted  in  the 
final  rules.  The  Commission  has  also 
changed  the  reference  to  “Hawaiian 
Islands”  to  more  properly  read  “State  of 
Hawaii,”  and  alphabetized  the  list  of 
non-contiguous  areas  of  the  U.S.  in  the 
domestic  offshore  trades. 

In  response  to  R&M,  the  Commission 
agrees  with  their  comment  regarding  the 
term  “Voyage,”  especially  when  applied 
to  a  tug  and  barge  operation.  Therefore, 
we  have  amended  8  512.5(a)  to  permit  a 
carrier  which  has  difficulty  in  applying 
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the  term  as  deHned  to  its  operations  to 
identify,  and  provide  support,  for 
Commission  consideration  and 
approval,  for  an  alternate  method  of 
determining  a  voyage.  However, 
although  the  Commission  has  adopted 
period  or  terminated  voyage  accounting 
methodology,  it  has  determined  not  to 
eliminate  the  reference  to  MARAO 
commencement  and  termination 
guidelines  as  suggested  by  R&M.  The 
Commission  believes  that  options  which 
are  available  to  the  carrier  for 
determining  what  constitutes.a  “voyage** 
for  regulatory  purposes  should  be 
outlined,  to  the  extent  possible,  in  the^ 
rules. 

In  addition,  the  Commission  has 
rejected  GVTs  recommendation  to 
provide  that  each  geographic  area 
within  a  “Trade”  be  considered  a 
separate  Trade,  as  such  a  further 
modification  does  not  conform  with  the 
basic  scope  and  thrust  of  the 
Commission’s  regulations  (see  also 
discussion  of  Waiver  of  Detailed 
Reporting  Requirements). 

With  respect  to  the  proposed 
definition  of  “Cargo  Cube,”  both  CMC 
and  R&M  had  argued  that  a  cargo  cube 
standard  is  an  inappropriate  method  of 
allocation  for  all  carriers,  and  favored 
maintaining  the  definitions  relating  to 
revenue  tons  to  conform  with  their 
position  on  allocation  methodology. 
However,  for  reasons  discussed  below 
(see  Allocation  Methods),  the 
Commission  has  determined  to  retain 
the  proposed  “Cargo  Cube"  definition  in 
the  final  rules  with  clarifying  language 
to  cover  both  containerized  and  non- 
containerized  cargo  and  with  amended 
language,  based  on  USL’s  comments, 
which  would  permit  the  carrier  to  assign 
standard  measures  for  calculating  the 
cube  of  containers,  trailers  or  other 
equipment 

The  remaining  comments  concerned 
the  definition  of  “Vessel  Operating 
Expense”  which  CMC  asserted  should 
not  be  defined  as  being  reduced  by 
Other  Revenue  because  of  the  effect  on 
working  capital,  and  the  definitions  of 
‘Total  Trade  Operating  Expense"  and 
‘Total  Company  Operating  Expense” 
which  R&M  believed  should  be 
amended  to  eliminate  federal  income 
taxes  as  an  expense  item. 

Addressing  the  definition  of  Vessel 
Operating  Expense,  CMC  contended 
that  Other  Revenue,  which  relates 
directly  to  cargo  carried,  is  not  received 
by  the  carrier  any  sooner  than  operating 
revenue  and,  therefore,  does  not  reduce 
its  need  for  working  capital.  The 
Commission  agrees  with  this  comment 
and  recognizes  that  the  use  of  a  net 
vessel  operating  expense  figure  (i.e., 
Vessel  Operating  Expense  reduced  by 


Other  Revenue)  reduces  the  amotmt  of 
working  capital  includable  in  rate  base, 
which  would,  in  turn,  reduce  the 
allowable  rate  of  return.  Therefore,  in 
conjunction  with  the  discussion  of  the 
comments  on  working  capital  which 
follows  below,  the  Commission  has 
made  the  necessary  changes  in  the 
working  capital  portion  of  the  final  rule, 
thus  eliminating  the  need  for  a  change  in 
the  definition  of  Vessel  Operating 
Expense. 

Tlie  comments  of  R&M  regarding 
elimination  of  federal  income  taxes  as 
an  expense  item  fi'om  the  definitions  of 
Total  Trade  and  Total  Company 
Operating  Expenses  were  submitted  to 
be  consistent  with  their  position 
regarding  allocation  of  tax  liability  to 
the  Trade  under  a  flow-through  tax 
methodology.  However,  the  Commission 
has  adopted  final  rules  which  provide 
for  a  “normalized”  tax  methodology  for 
calculation  of  income  tax  expense. 
Therefore,  federal  income  tax  remains 
an  expense  item  for  total  trade  and  total 
company  operating  expense  to  allow 
proper  computation  of  the  operating 
ratio. 

§§  512.6(b)(1),  512.6(b)(2)(i)  and 
512.6(b)(4)(iii)  Forms 

In  Schedules  A-I,  A-U  and  A-III, 
under  both  the  present  and  proposed 
General  Order  11,  a  carrier  is  required  to 
set  forth  and  fully  explain  any 
difference  between  the  figures  included 
in  these  schedules  and  those  reported 
for  federal  income  tax  purposes. 

R&M  objected  to  this  requirement  on 
the  groimd  that  figures  reported  for 
federal  income  tax  purposes  are  strictly 
a  matter  of  federal  tax  policy.  As  such, 
R&M  argued,  they  have  neither  realistic 
economic  significance,  nor  any 
relevance  in  a  Commission  instituted 
rate  investigation. 

In  order  to  relieve  carriers  of  the 
unnecessary  burden  of  explaining  the 
differences  between  figures  included  in 
the  above  schedules  (now  designated 
A-I,  A-I(A),  A-II,  A-U(A),  A-IV  and  A- 
rV(a))  and  those  reported  for  income  tax 
purposes,  the  Commission  has 
eliminated  this  requirement. 

§  512.6(b)(1)  Forms 

GVI  noted  that  the  proposed  rules  do 
not  specifically  foreclose  the  use  of  an 
“average-net-investment-in-vessels” 
measure  in  the  calculation  of  the 
projected  investment  in  vessels 
applicable  to  the  Trade.  The  average- 
net-investment-in-vessels  measure 
reflects  the  average  investment  in  a 
class  of  a  carrier's  vessels  which  it  has 
devoted  to  the  Trade.  General  Order  11 
does  not  presently  prohibit  die  use  of 


the  average-net-investment-in-vessels 
measure. 

It  is  the  position  of  GVI  that  if  a 
carrier  is  permitted  to  utilize  an  average- 
net-investment-in-vessels  measure  in 
projecting  its  investment  in  vessels 
applicable  to  the  Trade,  it  will  use  this 
measure  to  artificially  inflate  its  rate 
base.  Although  GVI  acknowledged  the 
difficulty  involved  in  predicting  those 
vessels,  as  well  as  the  length  of  service 
of  those  vessels,  which  will  be  utilized 
in  a  given  Trade,  it  argued  that  such  an 
exercise  will  result  in  a  more  accurate 
rate  base  forecast  GVI  therefore  urged 
the  Commission  to  prohibit  the  use  of 
the  average-net-investment-in-vessels 
measure  in  the  projections  required  by 
this  section. 

R&M  disputed  GVI's  assessment  of 
the  average  net  investment  in  vessels 
measure.  Because  vessels  must  fi'om 
time  to  time  be  laid  up  for  annual  survey 
or  repairs,  as  well  as  for  various 
unanticipated  contingencies,  any 
number  of  vessels  may  be  employed  in  a 
trade.  Given  the  above,  R&M  asserted 
that  the  average  investment  in  a  class  of 
vessels  devoted  to  the  Trade  constitutes 
a  reasonable  projection  figure. 

The  Commission  recognizes  the 
difficulties  inherent  in  attempting  to 
predict  both  the  specific  vessels  which 
will  be  utilized  in  a  given  trade,  as  well 
as  the  extent  of  that  utilization. 
Therefore,  a  carrier  will  not  be 
foreclosed  in  the  final  rules  from  relying 
upon  the  average  investment  in  a  class 
of  vessels  devoted  to  the  Trade  in 
projecting  its  investment  in  vessels 
applicable  to  that  Trade.  The 
Commission  believes  that  forecasts  so 
calculated  would  be  i'easonable. 

§  512.6(b)(2) 

General  Order  11,  as^well  as  the 
proposed  rules,  specifies  that  the 
balance  of  the  acciunulated  reserve  for 
depreciation  for  vessels  owned  by  the 
carrier  during  the  entire  year  must  be 
reported  as  of  the  beginning  and  the  end 
of  ffie  year,  and  the  arithmetic  average 
thereof  computed. 

CMC  proposed  that  a  single  mid-year 
figure  be  reported  instead  of  the  average 
of  the  beginning  and  ending  balances. 
Reliance  upon  a  mid-year  balance,  CMC 
asserted,  would  reduce  the  reporting 
burden  imposed  upon  a  carrier  and  be 
as  accurate  as  the  figure  derived  fi'om 
the  calculation  required  by  the  proposed 
rules. 

The  Commission  believes  that  the 
arithmetic  average  of  the  beginning  and 
ending  balances  of  the  accumulated 
reserve  for  depreciation  would  provide  a 
more  realistic  reflection  of  the  actual 
reserve  than  the  single  mid-year  figure 
advocated  by  CMC  Any  additional 
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burden  which  this  requirement  may 
impose  upon  a  carrier  is  clearly 
outweighed  by  the  administrative 
benefits  it  will  produce. 

S  512.6(c)(1) 

The  Commission’s  Rules  and 
Regulations  presently  specify  that 
revenue  tons  and  revenue  amounts  must 
be  reported  separately  for  each  of  the  15 
inbound  and  outbound  commodities 
producing  the  highest  revenues  in  the 
Trade.  Under  the  proposed  iiiles,  as  an 
alternative,  a  carrier  would  be  permitted 
to  report  cargo  cube  and  revenue  figures 
only  for  that  niunber  of  commodities 
comprising  at  least  50  percent  of  the 
revenue  in  the  Trade.  Further,  the 
proposed  rules  specifically  exempted 
those  commodities  which  total  less  than 
20,000  cubic  feet  for  the  relevant  12- 
month  period. 

Four  commentators  filed  comments 
relating  to  |  512.6(c)(1).  R&M  asserted 
that  the  limitation  of  20,000  cubic  feet 
provides  an  illusory  benefit  and  that, 
therefore,  the  proposed  modification 
demands  excessively  detailed 
information  which  would  be  of  marginal 
utility  to  the  Commission. 

G\n.  suggested  that  in  order  to  clarify 
that  these  reporting  requirements  are  to 
apply  to  both  historical  and  projected 
years,  the  phrase  “or  expected  to 
produce”  should  be  substituted  for  the 
word  "producing.”  Further,  GVI 
proposed  two  modifications  it  believed 
would  enhance  the  usefulness  of  the 
infmmation  supplied  in  accordance  with 
this  section.  The  first  of  these 
modifications  would  require  a  carrier  to 
explain  any  significant  change  between 
the  historical  and  the  proforma  data  it 
submits.  The  second  would  direct  a 
carrier  to  provide  cargo-cube-mile 
figures  even  if  no  allocation  between 
Trade  cargo  and  Other  Cargo  is  required 
in  order  to  determine  if  any  significant 
change  in  service  levels  was 
anticipated.  Finally,  GVI  recommended 
that  the  Commission  mandate  that  a 
carrier  report  both  the  total  number  of 
loaded  imits  moved  in  the  Trade  and  the 
number  of  such  units  which  consisted  of 
less-than-trailer-load  cargo  (LTL).  Due  to 
the  Virgin  Islands’  heavy  dependence 
upon  LTL  shipments,  GVI  argued  that  it 
would  be  appropriate  to  separately 
evaluate  carriers’  LTL  rates. 

MSC  urged  the  Commission  to 
supplement  the  proposed  rules  with 
appropriate  provisions  fi'om  the  former 
General  Order  36.  The  incorporation  of 
General  Order  36  would  permit  the 
computation  of  unit  costs  on  which  to 
set  commodity  rates. 

In  its  reply  comments,  PRMSA 
supported  R&M’s  opposition  to  the 
pro|K)sed  commodity  breakdown. 


However,  both  PRMSA  and  R&M  argued 
against  GVI’s  recommendation  that  data 
regarding  LTL  cargoes  be  reported 
separately.  PRMSA  emphasized  that  the 
need  for  such  data  has  not  been 
established,  while  R&M  argued  that 
distinguishing  LTL  cargo  is  inconsistent 
with  the  aim  of  the  financial  guidelines. 

Hie  Commission  has  attempted  to 
weigh  the  legitimate  concerns  expressed 
by  &e  carriers  regarding  the  burdens 
iniierent  in  the  above  reporting 
requirements  against  the  Commission’s 
re^atory  need  for  such  detailed 
information.  Having  so  balanced  these 
competing  interests,  the  Commission  has 
eliminated  the  requirement  that  carriers 
report  cargo  cube  figures  in  Schedule  B- 
1  (B-I(A)  for  tug  and  barge  operator). 
However,  the  Commission  believes  that 
the  receipt  of  separate  revenue  figures 
reflecting  both  the  15  inboimd  and  the  15 
outbound  commodities  which  generate 
the  highest  revenues  in  the  Trade  is 
essential.  In  accordance  with  this  belief, 
the  20,000  cubic  foot  exemption  and  the 
limitation  requiring  the  submission  of 
data  reflecting  only  those  commodities 
which  generate  at  least  50  percent  of  the 
revenue  in  the  Trade  have  been 
eliminated.  The  Commission  will  now 
require  reporting  of  separate  commodity 
data  only  where  fewer  than  15 
commodiities  account  for  at  least  00 
percent  of  total  Trade  revenue  in  either 
the  inbound  or  the  outbound  portion  of 
the  Trade.  Moreover,  GVI’s  proposed 
clarification  is  felt  to  be  unnecessary  in 
that  the  provision,  as  written,  clearly 
applies  to  both  historical  and  projected 
years. 

The  Commission  has  further 
considered  the  reports  relating  to  LTL 
traffic  and  unit  costs  sought  by  GVI  and 
MSC,  and  has  determined  that  they 
would  constitute  an  unwarranted 
burden  on  individual  carriers  and  are 
inconsistent  with  the  aims  of  the 
Commission’s  financial  regulations. 

§  512.e(c)(2) 

The  proposed  rules  modify  the  current 
regulation  governing  the  allocation  of 
voyage  expense  by  requiring  that  a 
separate  schedule  must  be  submitted  for 
each  port  at  which  Trade  cargo  was 
handled. 

R&M,  CMC  and  FAL  voiced  objections 
to  the  required  submission  of  separate 
schedules.  CMC  and  FAL  emphasized 
the  administrative  and  financial  burden 
entailed  in  constructing  the  requisite 
schedules.  In  addition,  all  of  these 
commentators  questioned  the  regulatory 
need  for  these  schedules  and  suggested 
that  the  information  contained  therein  is 
available  in  the  various  workpapers 
submitted  by  a  carrier. 


GVI  strongly  supported  the  provision 
requiring  the  submission  of  a  separate 
schedule  for  each  port  served  in  the 
Trade.  Such  schedules,  GVI  asserted, 
would  permit  a  direct  assignment  to 
shippers  of  the  varying  assessments  and 
charges  made  by  different  ports. 

In  its  reply  comments,  USL  endorsed 
R&M’s  stance.  In  response  to  GVI’s 
comments,  R&M  questioned  the  legality 
of  the  use  of  the  separate  schedules 
advocated  by  GVI. 

The  Commission  is  persuaded  that  the 
burdens  invcJved  in  constructing  a 
separate  schedule  for  each  port  at  which 
Trade  cargo  was  handled  outweighs  the 
regulatory  benefit  derived  from  securing 
such  schedules.  This  requirement  has, 
therefore,  been  eliminated. 

§  512.6(c)(4) 

Neither  the  current  General  Order  11 
nor  the  proposed  rules  deduct  charitable 
contributions  and  lobbying  expense 
fi'om  administrative  and  general 
expenses.  MSC  recommended  that  these 
costs  not  be  allocated  to  the  Trade.  Such 
expenses,  MSC  argued,  should  be 
charged  to  the  equity  owners. 

Ratepayers  who  do  not  benefit  from 
these  expenditures,  MSC  asserted, 
should  not  be  burdened  with  the  cost 

R&M  disputed  MSC’s  assertion  that 
charitable  contributions  and  lobbying 
expense  are  not  proper  expense  items. 
Initially,  R&M  noted  that  the 
Commission  has  previously  allowed 
charitable  donations  as  an  expense 
chargeable  to  the  shipping  public. 
Further,  R&M,  as  well  as  CMC, 
suggested  that  legislative  activity  is  an 
important  aspect  of  a  carrier’s  operation. 

The  Commission  recognizes  the 
importance  of  legislative  activity  in  the 
conduct  of  a  regulated  entity.  Such 
activity  may  well  provide  longer  term 
benefits  to  the  shipping  public  than 
those  occasioned  by  a  slight  reduction 
of  a  carrier’s  expenses.  While  the 
Commission  recognizes  and  applauds 
carrier  participation  in  charitable 
activities,  it  believes  that  these 
donations  should  be  borne  by  the  equity 
owners,  as  opposed  to  the  ratepayer. 

The  benefits  of  charitable  contributions 
do  not  flow  directly  to  the  ratepayer 
and,  therefore,  the  cost  of  such 
contributions  should  not  be  borne  by  the 
ratepayer.  Charitable  contributions  may 
therefore  not  be  allocated  to  the  Trade. 

§  512.6(c)(5) 

The  proposed  rules  mandate  that 
principal  and  interest  must  be  allocated 
to  the  Trade  in  the  relationship  that 
Trade  assets  less  working  capital  bear 
to  company-wide  assets  less  current 
assets.  Hawaii  proposed  that,  where 
practicable,  principal  and  interest 
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should  be  assigned  directly  to  the  Trade. 
The  Commission  believes  that  principal 
and  interest  are  not  always  susceptible 
to  direct  allocation  and.  therefore,  has 
rejected  Hawaii’s  suggestion. 

§§  512.1,  512.2,  512.5  and  512.6 
Allocation  Methodology 

A.  Allocation  of  Expenses — General 

Current  General  Order  11  requires 
that  domestic  offshore  carriers  allocate 
expenses  between  Trade  and  non-Trade 
cargo  carried  in  the  Service  on  the  basis 
of  &e  revenue  ton-mile  relationship.  To 
reflect  major  changes  in  the  Service 
currently  offered  by  carriers,  the 
proposed  rules  would  require  that 
carriers  allocate  expenses  between 
Trade  and  non-Trade  cargo  on  the  basis 
of  the  cargo  cube-mile  relationship.  In 
the  case  of  containerized  cargo,  the 
cargo  cube  would  be  computed  on  the 
basis  of  the  outside  dimensions  of  the 
container,  and  in  those  instances  where 
a  carrier  would  And  it  more  convenient, 
it  could  employ  measurement  tons  or 
twenty-foot  equivalent  units  in  lieu  of 
cargo  cube.  However,  the  Commission, 
under  proposed  section  512.2(j), 
reserved  Ae  right  to  employ  oAer 
methods  for  allocation  when,  in  its 
opinion,  the  application  of  the  rules  as 
generally  prescribed  created 
imreasonable  results.  In  addition,  the 
proposed  rules  required  carriers  to 
report  cargo  cube  and  revenue  figures  in 
total  for  the  Trade  and  separately  for 
each  of  the  15  leading  commodities  in 
the  Trade. 

Comments  received  on  these 
provisions  were  submitted  by  CMC, 

FAL,  PRMSA,  R&M  and  USL  FAL 
requested  that  the  revenue  ton  basis  for 
allocation  of  expenses  be  retained  as 
the  more  reasonable  and  efficient 
method.  According  to  FAL,  the  proposed 
rules  would  make  it  necessary  for  it  to 
employ  an  additional  marine  clerk  to 
properiy  account  for  the  movement  and 
measurement  of  cargo.  Moreover,  FAL 
stated  that  it  would  be  impossible  to 
report  the  cargo  cube  for  the  15  leading 
commodities  since  various  types  of 
cargo  are  combined  in  one  container. 

^th  CMC  and  R&M  suggested  that 
cargo  cube  is  not  an  appropriate 
measure  for  all  carriers  for  many  such 
carriers  do  not  maintain  the  necessary 
records  that  would  enable  them  to 
assemble  cargo  cube  information.  For 
such  carriers,  they  noted,  this  would 
require  keeping  special  record  systems 
that  would  be  costly  and  burdensome. 
R&M,  therefore,  suggested  allowing 
revenue  tons  as  an  alternative  to  cargo 
cube  for  allocation  purposes,  and  CMC 
proposed  that  each  carrier  be  permitted 
to  use  whatever  method  of  allocation  it 


deems  appropriate  until  it  is  proven  to 
be  inequitable  to  the  ratepayer.  R&M 
would  also  delete  the  provision  in 
proposed  S  512.2(j)  wldch  reserves  to  the 
Commission  the  option  to  employ  other 
bases  for  allocation  and  calculation. 
R&M  asserts  that  this  provision  would 
invite  potential  protestants  to  challenge 
the  financial  results  of  these  allocations 
and  calculations  on  a  theoretical  basis, 
and  without  a  reasoned  evaluation  of 
each  new  approach,  the  Commission 
would  be  unlikely  to  reach  its  final 
decision  within  the  statutory  limit  of  180 
days.  CMC  also  urged  that  the  operating 
revenue  schedule  should  show  revenue 
tons  for  each  of  the  15  leading 
commodities  rather  than  cargo  cube,  as 
caigo  cube  is  unrelated  to  revenues 
except  for  per  container  rated  items. 

USL  urged  that  the  Commission 
should  refi'ain  fix>m  requiring  the  use  of 
a  specific  method  of  allocating  costs  in 
all  cases.  Consonant  with  the 
Commission’s  recognition  that  the  cost 
to  a  carrier  of  providing  service  is  in 
reality  the  cost  of  providing  space,  USL 
recommended  that  the  Commission 
retain,  as  an  alternative,  present 
8  512.3(f)  which  permits  a  carrier  to 
provide  additional  material  on 
alternative  methods  of  allocation  for 
consideration  by  the  Commission.  To 
omit  such  an  alternative,  according  to 
USL,  would  lead  to  an  improper 
inference  that  determinations  on  the 
reasonableness  of  rates  can  be  made 
only  through  a  single  set  of  rigid 
accoimting  guidelines  which  could  lead 
to  distOTtion  in  the  results.  However,  in 
those  cases  where  a  “cargo  cube’’ 
allocation  is  appropriate.  USL 
recommended  development  of  average 
twenty-foot  equivalents  for  each  Trade 
for  standard  8',  8'6''  and  9'6''  containers 
to  eliminate  the  costly  and  time 
consuming  recordkeeping  that  would  be 
required  ^thout  such  a  system. 

Admittedly,  some  of  the  above 
comments  have  applicable  merit  and  the 
Commission  has  amended  the  proposed 
rules  accordingly.  However,  the 
Commission  has  decided  to  generally 
adopt  the  proposed  rules  for  allocation 
of  expenses  on  a  cargo  cube  basis  as 
final.  Contrary  to  the  arguments  of  CMC 
and  R&M,  the  cost  of  providing  service 
in  a  containership  operation  depends  on 
the  cost  of  providing  space.  A  revenue- 
ton  allocation  for  expenses  is.  therefore, 
not  reflective  of  the  service  provided. 

The  carrier’s  revenue  per  container 
varies  with  the  amount  and  type  of 
cargo  in  the  container,  while  the 
carrier’s  cost  per  container  remains  the  * 
same  regardless  of  the  cargo  contained. 
Since  the  Commission  is  concerned  in 
this  instance  with  the  allocation  of 


expenses,  the  outside  dimensions  of  the 
container  are  the  most  appropriate  basis 
for  allocation,  lliis  position  has  been 
argued  and  supported  in  the  past  by 
both  Sea-Land  Service,  Inc.  (Sea-Land) 
and  Trailer  Marine  Transport 
Corporation  (TMT).  In  Docket  No.  77-48, 
Sea-Land  Service,  Inc. — General 
Increase  in  Rates  in  the  U.S.  West 
Coast/Puerto  Rico  Trade,  Sea-Land 
agreed  that  allocation  of  vessel  expense 
on  a  container-mile  basis,  rather  than  a 
revenue-ton  basis,  is  appropriate  in 
determining  the  reasonableness  of  Sea- 
Land’s  rates.  In  Docket  No.  79-48 — 
Trailer  Marine  Transport  Corporation — 
General  Increase  in  Rates,  TMT  argued 
in  its  Exceptions  to  the  Initial  Decision 
that  information  regarding  revenue-tons 
is  of  little  value  in  planning  for  a 
containerized  operation  such  as  TMTs, 
and  except  for  General  Order  11 
reporting  purposes  is  not  otherwise  used 
by  TMT.  Moreover,  in  that  same 
docketed  proceeding,  an  analysis  of 
cargo  cube  actually  carried  was 
provided  for  both  TMT  and  Gulf 
Caribbean  Marine  Lines,  Inc. 

The  Commission,  therefore,  rejects  the 
recommendations  of  FAL  and  R&M  to 
retain  revenue  tons  as  the  primary  or 
alternative  method  of  allocating 
expenses.  We  further  reject  CMC’s 
suggestion  to  permit  carriers  to  select 
their  own  me^od  of  allocation  as 
contrary  to  the  regulatory  duty  of  the 
Commission  and  the  intent  of  Pub.  L  95- 
475  in  requiring  the  Commission  to 
establish  methodology  guidelines. 
However,  in  the  final  rules  the 
Commission  has  adopted  in  principle  the 
suggestion  of  USL  to  permit  assignment 
of  a  standard  measure  for  equipment  in 
a  given  class  (See  §  512.5(h))  for 
calculation  of  cargo  cube  in  order  to 
avoid  burdensome  recordkeeping 
systems.  Moreover,  in  agreement  with 
the  comments  of  CMC  and  FAL,  the 
^Commission  has  deleted  the  cargo  cube 
reporting  requirement  for  the  15  leading 
commoditieB  in  the  final  rules.  In  those 
cases  where  reporting  allocation  of 
expenses  on  a  cargo  cube  basis  would 
be  unduly  burdensome,  as  suggested  by 
CMC  and  R&M,  a  carrier  may  seek 
permission  to  submit  alternative  data 
which  it  deems  more  appropriate 
pursuant  to  §  512.2(d)(1)  and  (2). 

B.  8  512.6(c)(3)  Allocation  of  Expense 
for  Tandem  Barge  Towing  Service 

The  proposed  rules  do  not  specifically 
address  the  allocation  of  vessel  expense 
for  tandem  barge  towing  service. 
However,  in  response  to  this  particular 
issue  raised  in  Docket  No.  79-48,  supra, 
R&M  suggested  that  where  two  barges 
of  equal  size  are  towed  by  a  single  tug, 
vessel  expenses  should  be  allocated 
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equally  between  the  two  units  towed, 
and  when  a  large  barge  is  towed  with  a 
small  barge,  identihable  added  vessel 
cost  attributable  to  the  larger  unit  shall 
be  allocated  directly  and  explained.  The 
Commission,  as  in  its  decision  in  Docket 
No.  79-48,  rejects  the  suggestion  of  R&M 
in  this  matter.  With  few  exceptions,  the 
principles  set  out  in  both  the  Current  and 
proposed  General  Order  11  prescribe 
allocation  of  expense  and  division  of 
assets  on  a  volume  basis.  The  volume 
principle  of  allocation  is  carried  through 
General  Order  11,  and  in  particular  to 
the  Vessel  Operating  Expense  summary. 
In  addition.  General  Order  11  as  a 
whole,  currently  and  as  proposed, 
advocates  methods  which  are  designed 
to  produce  a  “benefits-received” 
allocation  from  the  Service  to  the  Trade 
and  Other  Services.  The  Commission 
has,  therefore,  specified  in  the  frnal  rules 
at  §  512.6(c)(3)  that  where  multiple  barge 
units  are  towed  by  a  single  tug,  vessel 
expense  shall  be  allocated  on  the  basis 
of  a  cargo  cube  relationship. 

C.  §  512.6(b}(l)(i)(B)  Allocation  of 
Investment  in  Vessels  When 
Permanently  Withdrawn  From  Service 

Under  the  proposed  rules,  when  a 
vessel  is  permanently  withdrawn  from 
the  Service  and  laid-up  pending 
disposition,  the  period  of  lay-up  is 
required  to  be  assigned  to  Other 
Services. 

R&M  and  PRMSA  recommended 
deletion  of  this  requirement.  They  assert 
that  if  a  vessel  has  operated  in  the 
Service  during  the  period  in  question 
and  is  permanently  laid-up  pending 
disposition,  there  is  no  reason  why  such 
lay-ups  should  not  be  allocated  in  the 
same  manner  as  other  lay-ups,  i.e., 
active  days.  However,  R&M  further 
states  that  if  a  vessel  is  laid-up  for  the 
entire  period,  no  amount  of  lay-up 
expenses  would  be  allocable  to  the 
Service. 

The  Conunission  agrees  with  this 
argument  in  part.  The  investment 
associated  with  the  lay-up  of  a  vessel 
pending  disposition,  when  that  vessel 
has  regularly  operated  in  the  Service, 
should  be  allocated  to  the  Service. 
However,  for  a  vessel  that  has  not 
operated  in  the  Service  in  prior  years  or 
that  has  provided  only  token  service, 
allocation  of  investment  to  the  Service  is 
improper.  Accordingly,  the  Commission 
has  amended  the  iinal  rules  to  provide 
for  allocation  to  the  Service,  on  an 
active  day  basis,  the  investment 
associated  with  vessels  which  have 
regularly  operated  in  the  Service  and 
are  laid-up  pending  disposition. 


D.  §  512.6(c)(6)  Allocation  of  Inactive 
Vessel  Expense 

The  proposed  rules  allocate  inactive 
vessel  expense  to  the  Trade  on  the  same 
basis  as  the  investment  in  such  vessel  is 
included  in  the  rate  base.  Costs 
associated  with  vessels  not  used  in  the 
Service  or  withdrawn  from  the  Service 
are  specifically  excluded. 

Comments  ^m  R&M  suggested  that 
the  language  “withdrawn  from  the 
Service”  be  stricken  to  permit  allocation 
of  inactive  vessel  expense  to  the  Service 
to  which  the  vessel’s  active  time  was 
devoted. 

The  Conunission  has  considered  this 
suggestion,  and  for  the  same  reasons 
outlined  above  for  §  512.6(b)(l)(i)(B) 
agrees  with  R&M’s  position.  Therefore, 
the  language  in  S  512.6(c)(6)  “or 
withdrawn  from  the  Service”  has  been 
deleted  in  the  final  rules. 

§  512.6(b)  and  (c)  Valuation  of  Assets 

Present  §  512.7  requires  carriers  to 
utilize  acquisition  costs  in  the 
preparation  of  statements  of  rate  base 
and  income  account.  Proposed  §  512.6 
sets  forth  the  same  requirement. 

Commentators  FAL,  CMC,  TOTE,  TI, 
USL  and  R&M  all  suggested  that  the  use 
of  acquisition  costs  to  make  these 
determinations  is  not  meaningful 
because  of  its  failure  to  recognize 
inflation  and  the  rise  in  the  price  of 
vessels  and  equipment,  thereby  resulting 
in  a  distortion  of  a  carrier’s  financial 
position  and  what  would  constitute  a 
reasonable  rate  of  return.  The  basic 
concern  of  the  aforementioned 
conunentators  is  that,  in  calculating  a 
carrier’s  rate  base,  depreciation  based 
on  acquisition  costs  does  not  set  aside 
sufficient  capital  to  replace  assets  at 
their  current  inflated  value.  Profits  are 
overstated  and  investments  are 
understated.  Therefore,  the  rate  of 
return  determined  to  be  reasonable 
based  on  acquisition  costs  does  not 
result  in  sufficient  revenue  to  replace 
equipment  at  current  prices  while 
maintaining  a  return  on  investment. 
TOTE  noted  that  the  problem  is 
aggravated  in  the  shipping  industry 
because  of  the  particularly  long  life  of 
the  assets.  TOTE  also  stated  that  the 
use  of  replacement  cost  data  is  required 
in  order  to  comply  with  the  intent  of 
Congress  in  Pub.  L  95-475  to  deal  with 
the  impact  of  inflation  upon  the  rate 
structure  of  carriers  in  the  domestic 
offshore  trades.  Comments  submitted  by 
R&M  discussed  at  great  length  that  the 
use  of  replacement  cost  data  is  essential 
to  carriers  in  order  to  attract  investors. 

Its  position  appears  to  be  that  as 
potential  investors  compare  the  amoimt 
of  return  they  will  receive  on  alternate 


investments,  they  will  not  be  attracted 
to  the  shipping  industry  if  rates  set  on 
the  basis  of  historic  costs  do  not 
accurately  reflect  the  cost  of  acquiring 
duplicate  facilities. 

Reply  comments  were  received  from 
Hawaii  and  MSG  in  favor  of  the  use  of 
acquisition  costs.  They  stated  that  if  the 
Commission  were  to  permit  carriers  to 
utilize  an  accounting  method  that  would 
reflect  the  current  costs  of  replacing 
assets,  their  rate  base  would  be  inflated 
and  higher  rates  would  ensue  to  the 
detriment  of  the  ratepayer.  MSC 
conunented  that  if  replacement  costs 
were  used,  the  entire  burden  of  funding 
these  assets  would  fall  on  the  ratepayer. 
Therefore,  theoretically,  the  carrier 
would  have  no  need  to  attract  new 
capital  as  new  acquisitions  could  be 
financed  frtim  retained  earnings.  MSC 
also  noted  that  if  replacement  cost  data 
were  utilized,  carriers  would  be 
receiving  revenues  based  on  a 
replacement  value  rate  base  but  making 
payments  on  the  basis  of  the  original 
cost  of  the  debt.  'The  difference  would 
accrue  entirely  to  profits. 

The  Commission  believes  that  the  use 
of  replacement  cost  data  would  result  in 
a  windfall  to  carriers  at  the  expense  of 
ratepayers.  The  entire  burden  of 
replacement  costs  would  fall  on  the 
shipper  who  would  be  charged  higher 
rates  resulting  from  an  inflated  rate  base 
and  corresponding  higher  allowable  rate 
of  return.  This  burden  would  be 
particularly  unjust  in  view  of  the  fact 
that  there  is  no  guarantee  that  the 
benefits  of  paying  for  replacement 
assets  would  flow  back  to  the  ratepayer. 
Carriers  are  not  obligated  to  put  these 
funds  back  into  the  same  trade  or  even 
into  the  same  line  of  business. 

In  any  industry,  investors  are  faced 
with  the  situation  where  some  firms  will 
have  new  equipment  while  others  will 
have  antiquated  equipment  and  the  two 
types  of  firms  will  continue  to  compete 
despite  their  different  costs.  In  addition, 
specialized  incentives  to  attract 
investors  to  the  shipping  industry  do 
exist.  Shipping  companies  may  place 
their  ordinary  income  in  a  Capital 
Construction  Fund  and  thereby  shield  it 
from  taxation.  This  possibility  serves  a 
purpose  similar  to  that  of  depreciation 
on  a  current  replacement  cost  basis  as  it 
virtually  doubles  carriers’  ability  to 
finance  acquisitions  from  retained 
earnings,  llie  Commission  has  also 
decided  to  permit  carriers  to  normalize 
their  tax  expense  without  removing  a 
pro-rata  share  of  accumulated  deferred 
taxes  from  the  rate  base.  This  procedure 
also  benefits  equity  holders  (see 
§  §  512.6(c)(10)  and  (11).)  In  addition,  the 
availability  of  government-insured  Title 
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XI  loans  increases  the  probability  that 
funds  will  be  available  to  finance 
replacement  assets  at  relatively  low 
interest  rates.  These  programs  and 
incentives  provide  more  than  adequate 
funds  for  the  replacement  of  equipment. 
Use  of  acquisition  cost  does  afford 
carriers  ample  opporhmity  to  finance 
replacement  assets  while  maintaining  a 
return  on  investment,  thus  fully 
complying  with  the  Congressional 
mandate  in  Pub.  L  95-475. 

Several  commentators  suggested  that 
the  use  of  acquisition  costs  is  not 
generally  accepted  as  a  proper 
accounting  procedure  at  the  present 
time.  CMC,  TI  and  USL  noted  that  the 
Securities  and  Exchange  Commission 
presently  requires  disclosure  of 
replacement  cost  data.  TOTE  and  R&M 
stated  that  the  Bureau  of  Economic 
Analysis  of  the  Department  of 
Commerce  employs  a  form  of  current 
cost/constant  dollar  accounting  to 
compute  the  National  Income  and 
Product  Accounts,  and  TOTE  added  that 
the  Interstate  Commerce  Commission 
(ICC)  and  the  Federal  Energy  Regulatory 
Commission  (FERC)  use  a  “final  value" 
method  to  consider  the  impact  of 
inflation  on  asset  values  in  setting  crude 
oil  pipeline  rates.  TOTE  and  R&M,  in 
their  comments  and  reply  comments, 
and  USL  and  TI,  in  their  reply 
comments,  commented  that  for  the  fiscal 
year  ending  on  or  after  December  25, 
1979,  the  Financial  Accounting 
Standards  Board  (FASB)  will  require 
corporations  with  assets  in  excess  of  $1 
billion  to  provide  supplementary 
financial  data  which  calculates  the 
affects  of  price  changes  using  standards 
established  by  the  Board.  TOTE  also 
noted  that  the  replacement  cost  method 
of  accounting  is  used  in  utility 
ratemaking  on  the  state  level. 

The  Commission  is  not  persuaded  by 
arguments  that  other  entities  may  use 
replacement  cost  accounting  or  require 
such  data  in  view  of  the  fact  that  the 
function  of  those  entities  is  not  similar 
to  that  of  the  Commission  and  the  use  to 
which  they  put  the  data  does  not 
correspond  to  the  Commission’s  use  of 
the  data.  The  Securities  and  Exchange 
Commission  requires  the  disclosure  of 
replacement  cost  data,  but  the 
'information  is  used  for  reporting 
purposes  only.  It  is  not  used  to 
determine  reasonable  prices  in  a 
regulated  industry.  The  National  Income 
and  Product  Accounts  is  an  overall 
measurement  used  to  determine  the 
state  of  the  economy.  It  does  not  utilize 
replacement  cost  data  to  determine  tha 
fair  rate  of  return  within  a  regulated 
industry.  The  FASB  requires 
supplemental  use  of  replacement  cost 


data  on  corporate  financial  statements, 
which  once  again  concerns  disclosure 
rather  than  regulation.  The  ICC  and 
FERC  regulation  of  crude  oil  pipelines 
and  state  regulation  of  utilities  represent 
regulation  of  monopoly  fi'anchises 
where  the  assets  are,  by  their  nature, 
locked  into  a  particular  service  and  are 
not  easily  shifted  to  other  markets.  No 
commentator  has  been  able  to  show  that 
entities  with  rate  regulation  functions 
and  responsibilities  similar  to  those  of 
the  Commission  utilize  replacement  cost 
data  in  the  manner  suggested. 

At  the  invitation  of  the  Commission, 
several  commentators  suggested 
alternative  methods  to  acquisition  cost 
accoimting  that  they  believed  could  be  " 
employed.  TOTE  suggested  four 
alternatives,  preferring  the  current  cost/ 
constant  dollar  approach  using  the 
FASB  Standard  No.  33  as  a  guideline 
with  slight  modification.  In  its  reply 
comments,  TOTE  also  suggested  that 
even  the  FASB  guidelines  alone  could  be 
utilized  by  the  Commission.  USL’s 
comments  and  reply  comments 
proposed  a  historic  cost/constant  dollar 
alternative  using  the  “Index  of 
Estimated  Shipbuilding  Costs  in  the 
United  States"  prepared  by  MARAD. 
R&M  advocated  the  use  of  the  current 
replacement  cost  of  producing  the 
service,  not  the  identical  property.  In 
their  reply  comments,  TI  and  PRMSA 
supported  the  alternative  suggested  by 
R&M.  Hawaii’s  reply  conunents  argued 
that  use  of  the  alternatives  would  lead 
to  administrative  difficulty  and 
speculative  data. 

The  Commission  does  not  believe  that 
any  of  the  alternatives  proposed  by  the 
carriers  are  adequate.  Although  the 
proposals  of  TOTE  and  USL  are  capable 
of  being  mechanically  applied  to 
achieve  fairly  accurate  and  reliable 
data,  they  do  not  confi*ont  the  major 
problem  facing  the  Commission  on  this 
issue  which  is  that  the  utilization  of 
replacement  cost  data  would  bestow 
unjust  benefits  upon  the  carrier  at  the 
expense  of  the  ratepayer.  'The  proposal 
of  R&M  also  fails,  to  deal  with  this 
problem,  but  in  addition,  cannot  be 
applied  in  a  manner  that  will  result  in 
reliable  and  verifiable  data.  The  use  of 
the  current  replacement  cost  alternative 
would  create  questions  as  to  what  new 
technology  was  required,  what 
productive  benefit  it  would  have,  and 
what  its  monetary  value  would  be,  all 
issues  which  would  result  in  endless 
litigation.  Therefore,  the  Commission 
will  continue  to  require  the  use  of 
acquisition  costs. 


§  512.6(b)  (5)  and  (6)  Working  Capital 
(*5) 

A.  Working  Capital  Determined 

The  Commission’s  Rules  and 
Regulations  currently  determine  working 
capital  as:  (a)  average  voyage  expense 
for  operators  of  self-propelled  vessels, 
or  (b)  average  monthly  expense  for 
operators  of  vessels  other  than  self- 
propelled.  The  proposed  rules  modify 
the  above  determinants  of  working 
capital  by  requiring  that  the  lower  of  (a) 
these  respective  determinants  or  (b)  the 
carrier’s  actual  working  capital  be 
utilized  to  determine  the  working  capital 
which  can  be  included  in  a  carrier’s  rate 
base. 

Comments  on  this  subject  were 
submitted  by  R&M,  FAL,  PRMSA,  USL 
and  Hawaii.  R&M,  FAL,  USL  and 
PRMSA  agreed  that  average  voyage 
expense  is  a  proper  determinant  of 
working  capital.  PRMSA  and  FAL  were 
willing  to  rely  solely  upon  average 
voyage  expense,  while  R&M  and  USL 
urged  that  the  greater  of  average  voyage 
expense  or  average  monthly  expense . 
should  be  utilized.  Hawaii  advocated  a 
lead-lag  approach  for  ascertaining  a 
carrier’s  cash  flow  needs. 

Although  willing  to  accept  a  maximum  * 
cash  allowance  equal  to  average  voyage 
expense,  PRMSA  expressed  concern 
that  utilization  of  actual  working  capital 
might  impose  an  undue  burden  on 
enterprises  such  as  PRMSA.  PRMSA’s 
rate  levels  are  currently  inadequate  to 
provide  it  with  positive  net  income, 
therefore,  its  working  capital  must  be 
used  to  absorb  the  resulting  cash-flow 
deficits.  Give  its  zero  or  negative 
working  capital,  it  is  PRMSA’s  position 
that  utilization  of  actual  working  capital 
would  have  the  undesirable  effect  of 
reducing  its  investment,  and,  hence,  its 
rates,  thereby  occasioning  further 
losses. 

USL  noted  that  a  carrier’s  working 
capital  needs  are  affected  by  the  varying 
periods  of  time  required  for  the 
completion  of  the  revenue  cycles  in  the 
various  trades  that  a  carrier  such  as  USL 
serves.  Given  the  differing  lengths  of 
voyages  and  the  different  freight 
collection  and  operating  cost 
disbursement  practices  involved  in 
these  various  trades,  USL  argued  that 
any  attempt  to  allocate  actual  working 
capital  to  a  specific  trade  would  be 
likely  to  produce  arbitrary  and 
unreasonable  results. 

R&M  argued  that  because  voyages  are 
frequently  less  than  one  month  in 
duration,  even  average  voyage  expense 
might  be  an  inadequate  determinant  of 
working  capital.  In  such  a  situation, 

R&M  asserts,  average  voyage  expense 
would  not  provide  an  adequate  cash 


Federal  Register  /  Vol.  45,  No.  12  /  Thursday,  January  17.  1980  /  Rules  and  Regulations 


3283 


allowance  to  compensate  for  the  lag 
between  the  performance  of  a  service 
and  the  receipt  of  the  revenues  for  that 
service.  Therefore,  R&M  recommended 
that  average  monthly  expense,  if  greater 
than  average  voyage  expense,  should  be 
utilized  to  alleviate  this  potential 
shortcoming. 

In  its  reply  comments,  PRMSA 
adopted  R&M’s  proposed  method  of 
determining  working  capital.  R&M, 
however,  took  issue  with  Hawaii’s 
proposal  that  a  lead-lag  approach 
should  be  utilized  to  determine  the 
working  capital  needs  of  a  carrier.  It  is 
R&M’s  position  that  the  approach 
advocated  by  Hawaii  does,  not 
encompass  all  of  the  elements  of 
expense  which  working  capital  should 
be  utilized  to  cover. 

The  Commission  Hnds  merit  in  R&M’s, 
USL’s  and  PRMSA’s  assertion  that  the 
working  capital  a  carrier  actually 
maintains  may  be  an  inappropriate 
determinant  of  the  working  capital  a 
carrier  should  be  allowed  to  incorporate 
into  its  rate  base.  The  amount  of 
working  capital  a  carrier  may  so  include 
in  its  rate  base  must  bear  a  real 
relationship  to  the  cash  flow  needs  of 
that  carrier.  The  function  of  working 
capital  is  to  provide  a  carrier  with  an 
adequate  supply  of  cash  during  the 
normal  expected  period  of  lag  between 
the  outlay  of  shipping  expenses  and 
receipt  of  the  payment  therefor,  and  to 
insulate  a  carrier  from  the  possible 
unexpected  lag  due  to  the  unpredictable 
nature  of  such  transactions.  The 
carrier’s  need  for  working  capital  clearly 
must  reflect  the  recognized  function  of 
such  a  fund. 

If  at  the  particular  point  in  time  used 
to  analyze  a  carrier’s  balance  sheet, 
current  liabilities  were  equal  to  or 
greater  than  current  assets,  the  inclusion 
of  only  actual  working  capital  in  that 
carrier’s  rate  base  would  clearly  not 
satisfy  the  standard  cited  above.  Zero 
actual  working  capital  would  obviously 
not  provide  a  carrier  with  sufficient 
funds  to  meet  its  current  obligations. 
Therefore,  the  Commission  has 
eliminated  the  reference  to  actual 
working  capital  in  the  final  rules  and 
will  rely  exclusively  upon  either  average 
voyage  expense  or  average  monthly 
expense. 

This  modification  also  conforms  to  the 
comments  submitted  by  USL  and  FAL. 

As  FAL  suggests,  reliance  upon  a  single 
determinant  of  working  capital  renders 
the  task  of  comparing  carriers  serving 
the  same  or  like  trades  more  efficient 
and  effective.  Removal  of  actual 
working  capital  as  an  alternative 
determinant  of  working  capital 
eliminates  the  possibility,  noted  by  USL, 
of  arbitrarily  allocating  actual  working 


capital  to  individual  trades  served  by  a 
carrier  that  serves  more  than  one  trade. 

There  is  no  persuasive  evidence  in 
this  proceeding  or  otherwise  available 
to  the  Commission  which  would  indicate 
that  the  average  voyage  expense 
inciured  by  a  carrier  utilizing  self- 
propelled  vessels  is  not  a  fair  measure 
of  that  carrier’s  working  capital 
requirements.  The  Commission  believes 
that  this  amount  is  adequate  to  provide 
a  carrier  with  sufficient  funds  to  meet  its 
current  obligations.  Absent  persuasive 
evidence  that  an  amount  equal  to  a 
carrier’s  average  voyage  expense  will 
not  meet  that  carrier's  worl^g  capital 
needs,  the  Commission  will  continue  to 
rely  upon  average  voyage  expense  as 
the  sole  determinant  of  the  working 
capital  that  may  be  included  in  an 
operator  of  self-propelled  vessel’s  rate 
base.  In  that  it  is  difficult  to  ascertain 
the  average  voyage  expense  of  an 
operator  of  vessels  other  than  self- 
propelled.  the  Commission  will  continue 
to  rely  upon  average  monthly  expense 
as  the  sole  determinant  of  the  working 
capital  such  a  carrier  may  include  in  its 
rate  base.  Reliance  upon  average 
monthly  expense  as  opposed  to  average 
voyage  expense  is  occasioned  by  the 
unique  nature  of  the  operations  of  tug 
and  barge  operators. 

Hawaii’s  proposal  that  a  lead-lag 
approach  be  utilized  to  ascertain  a 
carrier’s  cash  flow  needs  would 
necessitate  an  exhaustive  study  of  the 
actual  lag  between  the  performance  by 
the  carrier  of  transportation  services 
and  the  receipt  of  Ae  payment  for  those 
services.  While  theoretically  appealing, 
this  approach  is  ill-suited  to  the 
deadlines  which  Congress  has  imposed 
in  Pub.  L  95-475.  However,  the 
Commission  does  intend  to  pursue  this 
question  further  with  a  view  toward 
determining  whether  future  adjustments 
to  this  provision  of  the  instant  rules  are 
desirable  or  necessary. 

B.  Average  Voyage  and  Average 
Monthly  Expense  Calculated 

The  Commission’s  present  rules  and 
regulations  and  the  proposed  rules 
reference  the  Maritime  Administration 
Asset  Accounts  that  are  to  be  included 
and  excluded  in  the  calculation  of 
voyage  expense.  R&M  argued  that  all 
such  references  to  these  Maritime 
Administration  Asset  Accounts  should 
be  eliminated.  It  is  the  position  of  R&M 
that  the  accounts  designated  to  be 
deducted  fiom  those  expenses  that  will 
be  included  in  the  calculation  of  the 
expenses  incurred  in  operating  and 
maintaining  the  vessels  employed  in  the 
Service  were  too  broad.  Items  to  be  so 
deducted,  R&M  asserted,  included 
revenues  which  resulted  from  services 


incidental  to  the  transportation  services 
rendered  and  which,  in  many  instances, 
were  subject  to  tariff  rules  and 
regulations. 

The  effect  of  the  deduction  of  the 
revenue  accounts  specified  in  the 
proposed  rules  would  be  to  reduce 
working  capital.  However,  as  CMC 
argued  in  a  suggestion  to  revise  the 
definition  of  Vessel  Operating  Expense 
in  order  to  exclude  "Other  Revenue”, 
such  “Other  Revenue”  is  not  received 
any  sooner  than  “Operating  Revenue” 
and,  therefore,  does  not  reduce  a 
carrier’s  need  for  working  capital. 

The  Commission  has  retained  the 
references  to  the  Maritime 
Administration  Asset  Accounts  in  the 
final  rules.  These  accounts  specify  in 
detail  those  expense  items  which  may 
be  incorporated  into  the  calculation  of 
voyage  expense.  Elimination  of  all  such 
references  would  only  serve  to 
encourage  litigation  regarding  those 
expenses  which  may  be  so  included  by 
a  carrier.  However,  the  Commission 
finds  merit  in  R&M’s  assertion  that  the 
accounts  which  are  to  be  deducted  from 
the  various  categories  of  expense  which 
comprise  voyage  expense  are  too  broad 
and  CMC’s  comments  regarding  the 
impact  of  the  receipt  of  “Other 
Revenue”  on  a  carrier’s  working  capital 
needs.  Therefore,  the  Commission  has 
eliminated  reference  to  these  revenue 
accounts  and  has  sanctioned  the  use  of 
gross  vessel  operating  expense  in  the 
calculation  of  average  voyage  expense. 
A  similar  modification  has  been 
incorporated  into  the  provision 
governing  the  calculation  of  average 
monthly  expense. 

§  512.6(b)(10)  Capitalization  of  Leases 

The  present  rules  do  not  provide  for 
the  inclusion  of  capitalized  leased  assets 
in  a  carrier’s  rate  base.  The  proposed 
rules  state  that  leased  assets  which 
were  capitalized  on  a  carrier’s  books 
and  which  conformed  to  AICPA 
guidelines  regarding  capitalization 
should  be  included  in  rate  base.  The 
rules  also  provide  that  a  separate 
schedule  should  be  submitted  providing 
pertinent  information  relating  to  the 
lease  and  that  the  allocation  of  the  asset 
to  the  Trade  should  follow  the 
requirements  outlined  in  section 
512.6(bKlJ  or  512.6(b)(3). 

Comments  in  favor  of  the  inclusion  of 
capitalized  leased  assets  were  received 
from  FAL,  PRMSA  and  R&M.  PRMSA 
and  R&M  suggested  that  certain  aspects 
of  the  proposed  rule  be  amended. 
PRMSA  proposed  that  assets  that  are 
capitalizable  according  to  FASB 
Standard  No.  13  should  be  included  in  a 
carrier’s  rate  base  regardless  of  whether 
the  asset  is  capitalized  on  the  carrier’s 
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books.  R&M  proposed  that  asset — 
capitalized  on  the  books  of  a  related 
company  should  also  be  included  in  a 
carrier’s  rate  base.  R&M  also  suggested 
that  the  rules'shoulcfset  forth  the 
guidelines  verbatim  rather  than 
incorporate  AICPA  guidelines  by 
reference,  as  it  may  be  an  improper 
delegation  of  the  Commission’s 
rulemaking  authority.  No  comments  or 
reply  comments  were  received  in 
opposition  to  the  proposed  rule.  Reply 
comments  were  received  from  USL 
which  supported  the  proposed  rules  but 
agreed  with  R&M’s  comments  that 
assets  capitalized  on  the  books  of  a 
related  company  should  also  be 
included  in  rate  base. 

The  Commission  has  decided  to 
permit  leased  assets  which  are 
capitalized  on  a  carrier’s  books  to  be 
included  in  rate  base.  However,  it  is  not 
necessary  for  the  rules  to  state  that 
assets  capitalized  on  the  books  of  a 
related  company  are  to  be  included  as 
this  is  implied  from  final  §  512.6(b)(8). 
The  Conunission  does  not  believe  the 
rules  should  permit  inclusion  of 
capitalizable  assets  that  do  not  appear 
on  a  carrier’s  records,  as  even  AICPA 
guidelines  require  a  company’s  books  to 
record  all  capitalizable  assets  at  the 
beginning  of  fiscal  year  1981.  The  final 
rule  differs  from  the  proposed  rule  in 
only  one  respect:  the  requirement  that 
assets  meet  the  AICPA  guidelines  for 
capitalization  to  be  included  in  rate 
base  has  been  changed  to  require  that 
the  assets  meet  the  AICPA  guidelines  in 
effect  on  the  date  that  the  rules  are 
published  in  the  Federal  Register.  This 
change  was  made  to  cure  the  possible 
improper  delegation  problem  addressed 
in  the  comments  of  R&M. 

§  512.6(c)(10)  and  (11)  Provisions  for 
Income  Tax 

A.  Calculation  of  Income  Tax  Expense 

General  Order  11  currently  does  not 
specify  a  particular  methodology  that  a 
carrier  must  apply  in  calculating  its 
income  tax  expense.  However,  it  has 
been  the  policy  of  the  Commission  to 
permit  a  carrier  to  calculate  such 
expense  in  accordance  with  the 
applicable  statutory  rate.  ’The 
established  treatment  of  income  tax 
expense  was  dramatically  altered  by  the 
proposed  rules.  'The  proposed  rules 
would  have  required  a  carrier  to 
calculate  its  income  tax  expense  by 
“flowing  through"  the  tax  benefits  it 
received  as  a  result  of  its  use  of 
accelerated  depreciation  and  a  Capital 
Construction  Fund.  A  carrier  would 
have  been  directed  to  incorporate  its 
actual  rather  than  its  normalized  income 


tax  expense  into  the  financial  data  it 
filed  with  the  Commission. 

Eight  commentators  offered  comments 
on  the  methodology  the  Commission 
'  proposed  to  apply  to  the  calculation  of 
income  tax  expense.  USL,  TI,  R&M, 
MARAD,  FAL,  CMC  and  Hawaii  all 
objected  to  the  adoption  of  the  flow¬ 
through  methodology.  MSC  supported 
the  treatment  of  income  tax  expense 
outlined  in  the  proposed  rules. 

The  vast  majority  of  the 
commentators  who  take  issue  with  the 
proposed  adoption  of  the  flow-through 
methodology  emphasize  the 
Congressional  intent  to  provide  carriers 
with  specified  tax  benefits  so  as  to 
encourage  the  modernization  and 
expansion  of  the  fleet  serving  the  non¬ 
contiguous  trades.  It  is  the  position  of 
these  conunentators  that  the  Merchant 
Marine  Act,  1970,  Pub.  L  No.  91-469, 84 
Stat.  1018,  incorporated  the  non¬ 
contiguous  trades  into  the  Capital 
Construction  Fund  program  in  order  to 
create  incentives  for  investment  by 
domestic  offshore  carriers  in  newer, 
more  efficient  vessels.  ’The  inclusion  of 
the  flow-through  methodology  in  the 
Commission’s  Rules  and  Regulations, 
these  commentators  asserted,  would 
undermine  objectives  the  Congress 
sought  to  achieve. 

It  is  argued  by  these  commentators 
that  the  incentive  to  deposit  fimds  in  a 
Capital  Construction  Fund  arises  fr'om 
the  right  of  a  carrier  to  claim  a  tax 
deduction  equal  to  the  amount  of  that 
deposit.  If  the  flow-through  methodology 
is  adopted,  that  tax  benefit  would  be 
effectively  eliminated.  The  incentive  to 
utilize  the  Capital  Construction  Fund 
program  to  expand  and  modernize  the 
non-contiguous  fleet  would  thereby  be 
negated  and,  these  commentators 
concluded,  the  Congressional  intent  to 
encourage  investment  in  this  fleet 
thwarted. 

MARAD  suggests  that  the  flow¬ 
through  methodology  cannot  be 
successfully  applied  to  the  tax  deferrals 
occasioned  by  Ae  use  of  a  Capital 
Construction  Fund.  The  application  of 
the  flow-through  methodology  is 
generally  justified  by  asserting  that  tax 
deferrals  will  ultimately  produce 
effective  tax  exemptions.  However,  in 
this  instance,  this  assertion  assumes 
that  a  fundholder  will  maintain  a 
substantial  and  continuous  fleet 
expansion  program.  Such  a  pyramiding 
shipbuilding  program,  although  it  might 
well  occasion  a  continuing  tax  deferral, 
is  the  exact  objective  that  Congress 
sought  to  accomplish  in  granting  that  tax 
deferral.  Therefore,  MARAD  concluded, 
adoption  of  the  flow-through 
methodology  cannot  be  justified  by 
reliance  upon  the  rationale  generally 


utilized  to  support  the  application  of 
that  methodology  as  it  is  inconsistent 
with  the  aims  of  Congress  in  allowing 
non-contiguous  carriers  to  participate  in 
the  Capital  Construction  Fund  program. 

Several  commentators  contended  that 
not  only  would  the  adoption  of  the  flow¬ 
through  methodology  not  produce  any 
benefit  to  current  ratepayers,  but  that  it 
would  ultimately  penalize  future 
ratepayers.  The  former  assertion 
assumes  that  if  the  tax  benefit  to  be 
derived  from  investing  in  a  Capital 
Construction  Fund  were^  to  be 
eliminated,  no  deposits  would  be  made 
into  such  a  fund  and  consequently,  there 
would  be  no  tax  savings  to  flow  through 
to  the  ratepayer.  The  latter  argument 
reflects  the  commentators’  belief  that 
investment  in  fleet  expansion  and 
modernization  would  be  significantly 
reduced  if  the  flow  through  methodology 
were  to  be  adopted.  Future  ratepayers 
would  thereby  be  deprived  of  the 
benefits  which  accrue  from  more 
modem,  efficient  vessels  and  equipment. 

A  number  of  technical  problems 
inherent  in  the  application  of  the  flow¬ 
through  methodology  were  noted  by 
several  of  the  commentators  who 
opposed  its  adoption.  R&M  and  CMC 
contended  that  utilization  of  the  flow¬ 
through  methodology  would  render 
comparisons  with  other  industries  in 
which  normalization  of  income  tax 
expense  is  a  standard  practice  more 
difficult.  Hawaii  asserted  that  the 
practical  difficulties  involved  in 
projecting  actual  tax  liabilities  in 
prospective  periods,  including  those 
related  to  identifying  and  isolating  the 
actual  tax  liability  of  a  component 
segment  of  a  complex  corporate 
enterprise,  argue  against  adoption  of  the 
flow-through  methodology. 

Hawaii  also  noted  that  the  impact  of 
an  abrupt  change  fr'om  a  normalized  to 
an  actual  tax  basis  on  a  carrier’s  cost  of 
capital  and  return  requirements  has  not 
been  analyzed.  Hawaii  asserted  that  the 
perception  of  a  carrier  by  investors 
might  conceivably  be  altered  by  such  a 
change  and  the  cost  of  capital  available 
to  that  carrier  thereby  significantly 
increased. 

Finally,  USL  noted  that  by  adopting 
the  flow-through  methodology,  the 
Commission  would  be  out  of  step  with  a 
number  of  other  regulatory  agencies  and 
the  great  majority  of  state  public  service 
commissions.  R&M  added  that  the 
accounting  profession  has  for  some  time 
endorsed  the  “normalization"  of  income 
tax  expense  in  corporate  financial 
statements. 

Applying  much  of  the  analysis  cited 
above,  R&M.  TI  and  CMC  argued  that 
the  flowing  through  of  tax  benefits 
would  also  eliminate  the  investment 
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encouraged  by  utilization  of  accelerated 
depreciation. 

Arguing  in  favor  of  the  adoption  of  the 
flow-through  methodology,  MSC 
disputed  the  assertion  that  the 
incorporation  of  this  methodology  would 
eliminate  a  carrier’s  Incentive  to  deposit 
funds  in  a  Capital  Construction  Fund.  It 
is  MSCs  position  that  it  is  a  carrier’s 
need  for  ships,  not  any  resulting  tax 
benefit,  that  will  determine  its  use  of  a 
Capital  Construction  Fund.  Further, 

MSC  challenged  the  argument  that 
Congress  intended  for  the  benefits  of  a 
Capital  Construction  Fund  to  flow  to  the 
carriers  serving  the  domestic  offshore 
trades.  The  Congressional  intent  in 
enacting  the  Merchant  Marine  Act,  1970, 
MSC  argued,  was  to  benefit  ratepayers 
and  the  governments  of  non-contiguous 
states,  territories  and  possessions. 

In  its  reply  comments,  R&M  endorsed 
both  MARAD’s  arguments  regarding  the 
inapplicability  of  the  flow-through 
methodology  to  tax  deferrals  occasioned 
by  the  use  of  a  Capital  Construction 
Fund  and  Hawaii’s  remarks  relating  to 
the  potentially  adverse  impact  on  a 
carrier’s  cost  of  capital  that  might  result 
from  an  abrupt  change  from  a 
normalized  to  an  actual  tax  basis. 

TI  responded  in  its  reply  comments  to 
MSC’s  arguments  in  support  of  the 
adoption  of  the  flow-through 
methodology.  TI  asserted  that  MSC’s 
contention  that  the  carrier’s  need  for 
vessels  would  compel  its  use  of  a 
Capital  Construction  Fimd  demonstrates 
a  misunderstanding  as  to  the  manner  in 
which  such  a  fund  serves  as  a  positive 
inducement  to  the  commitment  of 
monies  to  a  shipbuilding  program.  Funds 
are  deposited  in  a  Capital  Construction 
Fund,  TI  asserted,  due  to  the  tax 
incentive  to  be  gained.  It  is  that  tax 
incentive,  TI  argued,  that  renders  the 
investment  of  those  funds  beneficial  to 
the  carrier.  If  this  tax  incentive  were  to 
be  eliminated,  TI  concluded,  there 
would  be  nc  jconomically  sound  reason 
for  a  carrier  to  utilize  a  Capital 
Construction  Fund  and  alternative 
investment  opportunities  would, 
therefore,  be  sought.  Further,  TI 
challenged  MSC’s  version  of  the 
legislative  history  of  the  Merchant 
Marine  Act,  1970.  It  is  TI’s  position  that 
the  legislative  history  of  the  Act  clearly 
evidences  that  Congress  intended  for 
the  tax  benefits  resulting  from  the  use  of 
Capital  Construction  Funds  by  domestic 
offshore  carriers  to  serve  to  encourage 
these  carriers  to  modernize  and  expand 
their  fleets.  Ratepayers  would  indeed 
benefit  from  this  Congressional  action, 

TI  argued,  but  from  more  efficient 
service,  not  from  the  flow  through  of  tax 
benefits. 


In  its  reply  comments,  MSC  reiterated 
that  the  intent  of  Congress  in  enacting 
the  Merchant  Marine  Act,  1970,  was  to 
lower  freight  rates  in  the  non-contiguous 
trades,  not  to  benefit  the  regidated 
carriers.  Further,  even  if  the  tax 
incentive  were  to  be  eliminated,  MSC 
argued,  carriers  would  continue  to 
benefit  from  utilizing  a  Capital 
Construction  Fimd.  The  lower  rates 
occasioned  by  a  flow  through  to  tax 
benefits  derived  fium  the  use  of  such  a 
fund  would,  according  to  MSC,  stimulate 
an  increase  in  the  volume  of  cargo 
carried,  and  thereby  improve  the 
utilization  level  of  vessels. 

The  Commission  is  persuaded  that  the 
Congress,  in  enacting  the  Merchant 
Marine  Act,  1970,  sought  to  provide 
carriers  with  tax  incentives  in  order  to 
encourage  investment  aimed  at 
modernizing  and  expanding  the  fleet 
serving  the  domestic  offshore  trades.  As 
MARAD  indicated,  the  adoption  of  the 
flow-through  methodology  would  not  be 
in  accordance  with  that  Congressional 
intent.  The  flow-through  methodology  is 
designed  to  prevent  tax  deferrals  fi'om 
ultimately  evolving  into  efiective  tax 
exemptions.  Again,  as  MARAD  noted,  in 
order  for  a  tax  deferral  arising  out  of  a 
Capital  Construction  Fund  to  become  an 
effective  tax  exemption,  a  carrier  would 
have  to  maintain  an  ongoing  and 
substantial  fleet  modernization  and 
expansion  program.  'This  is  precisely  the 
result  that  Congress  intended  to  flow 
fi’om  its  enactment  of  the  Merchant 
Marine  Act,  1970. 

If  the  Commission  were  to  incorporate 
the  flow-through  methodology  into  its 
final  rules,  a  carrier’s  incentive  to 
deposit  funds  in  a  Capital  Construction 
Fimd  would  be  significantly  reduced.  As 
a  result  of  the  negation  of  ^e  tax 
benefits  to  be  derived  fium  such  an 
investment,  the  impetus  for  a  carrier  to 
participate  in  the  Capital  Construction 
Fund  program  would  be  eliminated. 
Alternative  investments  would  be 
sought  and  the  Congressional  intent  to 
encourage  investment  in  the  non¬ 
contiguous  fleet  would  be  undermined. 

The  Commission  acknowledges  that  in 
enacting  the  Merchant  Marine  Act,  1970, 
Congress  sought  to  benefit  both  the 
ratepayers  and  the  non-contiguous 
states,  territories  and  possessions.  This 
benefit  was  not  to  be  reflected, 
however,  in  an  immediate  flow  through  , 
of  the  tax  benefits  to  ratepayers,  but  in 
the  long-term  modernization  and 
expansion  of  the  domestic  ofishore  fleet. 
While  the  immediate  flow  through  of  the 
tax  benefits  a  carrier  derives  from  its 
participation  in  a  Capital  Construction 
Fund  program,  as  well  as  from  the 
accelerated  depreciation  of  its  capital 


assets,  might  provide  an  inunediate 
benefit  to  current  ratepayers,  the 
Commission  is  persuaded  that  Congress 
intended  that  the  benefits  which  were  to 
result  fium  its  legislation  were  to  be  of  a 
more  lasting  nature. 

The  Commission  also  finds  merit  in 
the  more  technical  points  raised  by 
R&M,  CMC  and  Hawaii.  In  order  to 
ensure  the  justness  and  reasonableness 
of  the  rates  assessed  by  carriers  serving 
the  domestic  offshore  trades,  it  is 
essential  that  the  Commission  be  able  to 
undertake  effective  comparisons 
between  the  rates  of  return  derived  by 
these  carriers  and  those  earned  in  other 
industries.  Further,  the  practical 
difficulties  noted  by  Hawaii,  as  well  as 
the  accompanying  administrative 
burden  imposed  upon  both  the 
Commission  and  the  carrier  by  the 
application  of  the  flow-through 
methodology,  argue  against  its  adoption. 

Finally,  it  is  quite  conceivable  that  a 
mandate  by  the  Commission  that  a 
carrier  must  flow  through  tax  benefits  to 
ratepayers  might  well  alter  the 
perception  of  that  carrier  to  potential 
investors.  A  carrier’s  cost  of  capital 
might  thereby  be  adversely  impacted. 

For  the  above  reasons,  Ae 
Commission  has  eliminated  the  flow¬ 
through  methodology  that  had  been 
incorporated  into  the  proposed  rules. 
Under  the  final  rules,  carriers  will  be 
directed  to  calculate  their  income  tax 
expense  at  the  applicable  statutory  rate. 
The  Commission  does  recognize, 
however,  that  this  approach  will  provide 
significant  tax  benefits  to  a  regulated 
carrier.  Therefore,  the  Commission  will 
consider  the  advantages  so  granted  to  a 
carrier  in  determining  that  carrier’s 
permissible  rate  of  return. 

B.  Treatment  of  Accumulated  Reserves 

In  two  recent  decisions,  Matson 
Navigation  Co. — Proposed  Rate 
Increases  in  the  United  States  Pacific 
Coast/Hawaii  Domestic  Offshore 
Trade,  FMC  Docket  No.  75-77,  served 
December  12, 1978,  and  Matson 
Navigation  Company — Proposed  Rate 
Increases  in  the  United  States  Pacific 
Coast/Hawaii  Domestic  Offshore 
Trade,  FMC  Docket  No.  76^3,  served 
December  12, 1978,  the  Commission  held 
that  a  pro  rata  share  of  accumulated 
deferred  taxes  must  be  deducted  fitim  a 
carrier’s  rate  base.  Five  commentators, 
USL,  R&M,  MARAD,  FAL  and  CMC 
opposed  the  removal  of  accumulated 
reserves  firom  a  carrier’s  rate  base. 
Hawaii  advocated  the  deduction  of 
these  reserves. 

In  the  cases  cited  above,  the 
Commission  determined  that  deferred 
tax  reserves  were  tantamount  to  interest 
free  loans  provided  by  the  government 
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Hie  Commission  noted  that  such 
reserves  clearly  did  not  constitute  debt 
because  no  interest  was  payable  on 
these  funds  and  they  were  not  provided 
by  investors.  These  reserves  also  did  not 
qualify  as  equity.  Therefore,  it  was  held 
that  a  carrier  should  not  be  allowed  to 
earn  a  return  on  its  accumulated 
deferred  taxes. 

Upon  reconsideration,  the 
Commission  has  decided  that  it  would 
be  inappropriate  to  deduct  a  pro  rata 
share  of  deferred  tax  reserves  from  a 
carrier's  rate  base.  The  rationale  for  this 
determination  is  twofold.  First,  although 
an  allocation  of  deferred  tax  reserves 
was  effectuated  in  the  cases  cited 
above,  the  methodology  utilized  therein 
would  not  be  generally  applicable  in 
other  instances.  The  result  of  such  an 
allocation  in  most  instances  would 
clearly  be  arbitrary.  Second,  the 
Commission  believes  that  carriers 
should  receive  the  benefit  of  the  tax 
deferrals  occasioned  by  utilization  of  a 
Capital  Construction  Fund,  accelerated 
depreciation  and  investment  tax  credits. 
Maximizing  the  beneficial  effect  of  these 
tax  deferrals  conforms  to  the  intent  of 
Congress  in  creating  them.  Therefore,  in 
its  ffnal  rules,  the  Commission  has  not 
required  carriers  to  remove  accumulated 
tax  deferrals  from  their  rate  bases. 

§  512.6(d)  Rate  of  Return 

A.  Rate  of  Return — Primary  Standard 

The  current  General  Order  11 
provides  no  published  standards  by 
which  the  Commission  evaluates  rate  ■ 
changes  by  common  carriers  in  the 
domestic  offshore  trades.  It  has  been  the 
policy  of  the  Commission  to  evaluate 
such  rate  changes  primarily  on  the  basis 
of  rate  of  return  on  rate  base.  More 
recently,  rate  of  return  on  equity  was 
employed  in  some  cases  as  the  primary 
standard.  However,  Pub.  L  95-475  has 
required  the  Commission,  by  regulation, 
to  .  .  prescribe  guidelines  for  the 
determination  of  what  constitutes  a  fust 
and  reasonable  rate  of  return  or  profft 
for  common  carriers  by  water  in 
intercoastal  commerce.” 

To  that  end,  the  proposed  rule 
established  three  standards  by  which 
proposed  rate  changes  would  be 
reviewed  and  evaluated.  Rate  of  return 
on  equity  was  to  be  used  as  the  primary 
standard  for  evaluating  the  rates  of 
vessel  operators  which  have  a 
significant  asset  structure  and  owner’s 
equity.  Adoption  of  a  rate  of  return  on 
equity  standard  would  involve 
determining  the  carrier’s  cost  of  capital 
through  a  discounted-cash-flow  (DCF) 
method  or  the  comparable  earnings  test. 
The  first  method  is  appropriate  ordy 
when  the  carrier  issues  stock  directly  to 


the  public  and  it  is  actively  traded  on  an 
exchange.  The  comparable  earnings  test 
would  involve  calculating  the  return  to 
the  equity  holder  and  comparing  it  with 
the  average  rate  of  return  in  other  U.S. 
industries  adjusted  for  business  and 
financial  risk  factors.  A  fixed  charges 
coverage  ratio  was  to  be  used  in 
evaluating  the  rates  of  vessel  operators 
which  have  a  significant  asset  structure 
but  not  owner’s  equity  and.  finally,  an 
operating  ratio  was  to  be  employed  in 
evaluating  rates  of  vessel  operators 
which  do  not  have  a  significant  asset 
structure. 

Comments  received  during  informal 
hearings  prior  to  the  publication  of  the 
proposed  rule  indicated  considerable 
opinion  in  favor  of  a  rate  of  return  on 
rate  base  standard  which  does  not 
examine  the  debt/equity  structure  of  the 
carrier.  In  the  alternative,  it  was 
generally  expressed  that  if  a  return  on 
equity  standard  were  to  be  adopted,  the 
debt/equity  structure  of  the  carrier 
rather  than  a  parent  corporation  should 
be  used.  The  majority  of  the  formal 
comments  which  addressed  this  issue 
supported  this  position. 

Comments  fi*om  CMC,  FAL,  Hawaii, 
PRMSA,  R&M  and  USL  all 
recommended  adoption  of  rate  of  return 
on  rate  base  rather  than  rate  of  return 
on  equity  as  either  the  primary  or  sole 
standard  by  which  a  vessel  operator’s 
need  for  revenue  should  be  assessed. 

The  general  position  of  these  parties  is 
that  rate  of  return  on  rate  base  most 
accurately  reflects  the  relationship 
between  rate  of  return  and  investment 
of  capital  in  the  ocean  shipping  industry, 
and  hereby  provides  for  more  effective 
'  regulation. 

CMC,  PRMSA,  R&M  and  USL  pointed 
out  that  a  rate  of  return  on  equity 
standard,  as  generally  applied  to  a 
public  utility,  is  inappropriate  when 
applied  to  the  domestic  ocean  shipping 
industry  which  permits  free  entry  and 
exit  into  the  Trades.  They  contend  that 
the  monopoly  characteristics  of  a  utility 
franchise  provides  a  high  degree  of 
protection  and  assurance  of  recovery  of 
the  cost  of  assets  invested  for  public 
service,  whereas  the  availability  of 
financing  and  economic  risk  involved 
for  a  common  carrier  make  it  clear  that 
it  is  not  appropriate  to  use  the  same 
standard  in  judging  the  reasonableness 
of  its  rates.  Further,  CMC.  FAL,  R&M 
and  USL  asserted  that  major  decisions 
are  made  by  a  carrier  based  on  an 
analysis  of  the  benefits  to  be  obtained 
from  the  use  and  productivity  of  their 
assets,  making  the  value  of  those  assets 
the  critical  economic  consideration 
rather  than  their  financing  or  the  debt- 
equity  structure  of  the  company. 


Both  PRMSA  and  R&M  advocated  rate 
of  return  on  rate  base  as  the  only 
standard  which  meets  the  doctrine  of 
fair  return  on  fair  value  enunciated  in 
Federal  Power  Pommission  v.  Hope 
Natural  Gas  Co..  320  U.S.  591  (1944)  and 
Bluefield  Waterworks  v.  Public  Service 
Commission  of  the  State  of  West 
Virginia.  262  U.S.  679  (1923).  R&M  stated 
that  rate  of  return  on  rate  base  obviates 
the  need  to  use  an  artificial  debt/equity 
ratio  and.  therefore,  they  would  apply 
the  rate  base  standard  without 
consideration  of  the  carrier’s  capital 
structure.  Opposed  to  a  coihparable 
earnings  test.  R&M  advocated  using  a 
yield  on  long-term  government 
securities,  adjusted  for  risk,  to  establish 
the  cost  of  capital.  It  is  R&M’s  further 
position  that  the  comparable  earnings 
test  is  inappropriate  since  there  are  not 
separate  costs  of  capital  for  equity  and 
for  other  sources  of  financing.  According 
to  R&M,  the  sum  of  fixed  assets  and 
working  capital  is  financed  by  the  sum 
of  all  elements  of  the  long-term  capital 
structure  and  the  proposed  rules  would 
produce  a  different  retiun  for  each 
element.  R&M.  therefore,  asserted  that 
the  proper  "touchstone"  for  such  a 
determination  is  not  actual  but 
opportunity  cost  of  capital,  stating  that 
the  rate  of  return  that  should  be  allowed 
on  capital  invested  in  the  domestic 
offshore  trades  should  be  keyed  to  the 
return  currently  available  on  alternative 
investments  of  capital  at  equivalent 
risks.  As  support,  R&M  argued  that 
unless  the  allowed  rate  of  return  in  the 
domestic  offshore  trade  covers  the 
opportimity  cost  of  capital,  business 
reality  dictates  that  the  pressure  to 
divert  or  out  off  capital  investment  from 
common  carrier  service  to  other 
activities  will  be  irresistible.  Moreover, 
capital  already  invested  must  be 
permitted  to  earn  the  same  return  that  is 
required  to  attract  new  capital.  CMC 
also  opposed  the  comparable  earnings 
test  as  a  measure  which  is  too 
subjective  and  open  to  opinion  and 
abuse. 

PRMSA,  on  the  other  hand,  stated  that 
rate  of  return  on  rate  base  should  reflect 
return  on  total  investment  of  a  carrier, 
thereby  considering  both  the 
profitability  of  assets  employed  in  the 
Trade  and  the  capital  structure  of  the 
company.  It  was  PRMSA’s  position  that 
assessing  a  carrier’s  revenue  needs 
according  to  Hope  and  Bluefield  is 
properly  accomplished  by  combining  the 
returns  required  by  both  debt  and  equity 
and  examining  the  rate  of  return  on  total 
invested  capital.  PRMSA  alleged  that, 
particularly  in  its  own  case,  a  rate  of 
return  on  equity  analysis  alone  has  no 
economic  meaning  since  it  is  a  publicly 
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owned,  totally  debt  financed  enterprise 
which  does  not  make  the  maximization 
of  profits  its  primary  goal.  Even  rate  of 
return  on  rate  base,  according  to 
PRMSA,  needs  to  be  adjusted  for  the 
publicly  owned  enterprise.  For  a  firm 
such  as  PRMSA,  it  is  argued  that  a 
reasonable  return  should  be  determined 
directly  by  using  return  on  total  assets 
and  the  comparable  earnings  test.  The 
determination  of  a  reasonable  return 
should  then  reflect  the  business  and 
operating  risks  of  the  enterprise. 

Hawaii  reaffirmed  support  for  the 
Commission’s  continued  use  of  rate  of 
return  on  rate  base  as  opposed  to  sole 
reliance  on  rate  of  return  on  equity.  Yet 
they  stressed  that  exclusive  reliance  on 
any  specific  standard  would  unduly 
limit  the  scope  of  regulatory  judgment  in 
assessing  fair  and  reasonable  costs.  The 
methodology  employed,  according  to 
Hawaii,  must  account  for  ascertainable 
differences  in  sources  of  capital,  for 
example,  where  capital  assets  are 
largely  financed  through  Title  XI  loans 
secured  by  government  guarantees. 
Hawaii,  therefore,  argued  that  an 
efficient  balance  of  debt  and  equity  is 
necessary  to  achieve  an  economic 
overall  cost  of  capital.  To  that  end,  it 
proposed  a  modification  to  provide  for 
the  use  of  the  directly  ascertainable 
capital  structure  of  rate  base  assets 
when  establishing  revenue  needs,  or  in 
the  alternative,  to  permit  departure  fi'om 
the  return  on  rate  base  standard  to  an 
equity  standard  when  necessary,  to 
assure  that  excessive  overall  capital 
costs  are  not  borne  by  the  ratepayer. 

USL  stated  that  implementation  of  a 
rate  of  return  analysis,  as  proposed, 
would  have  an  adverse  effect  on  the 
domestic  offshore  trades.  They  argued 
that  a  carrier’s  level  of  rates  could  be 
significantly  affected  by  the  replacement 
of  vessels  in  other  trades  if  these 
replacement  vessels  are  more  heavily 
debt  financed,  thus  increasing  a  carrier’s 
debt/equity  ratio.  USL  and  PRMSA 
additionally  stated  that  adoption  of  rate 
of  return  on  rate  base  should  result  in  a 
more  simple,  straightforward  measure 
which  fairly  represents  the  Service  and 
avoids  problems  in  applying  artificial 
standards. 

Comments  in  support  of  a  rate  of 
return  on  equity  standard  were 
submitted  by  GVI  and  MSC.  GVI 
recognized  Uiat  rate  of  return  on  equity 
has  been  regularly  and  successfully 
used  in  other  industries  and  adequate 
comparison  data  for  analysis  is  readily 
available.  However,  GVI  disagreed  with 
the  proposed  approach  to  use  the  debt/ 
equity  structure  of  the  carrier  in  every 
case.  Where  a  carrier  is  a  subsidiary  of 
a  parent  corporation,  GVI  argued  that 


the  carrier’s  debt/equity  ratio  is 
meaningless.  GVI,  therefore,  urged 
adoption  of  a  rule  which  reflects  that  in 
certain  cases,  a  more  fair  determinant  of 
a  carrier’s  theoretical  ability  to  attract 
capital  is  the  debt/equity  structure  of 
the  parent  corporation.  MSC  also 
supports  a  rate  of  return  on  equity 
standard  as  favorable  to  the  ratepayer 
and  taxpayer.  It  is  MSC’s  position  that 
use  of  rate  of  return  on  rate  base  does 
not  reflect  a  vessel  operator’s 
substantial  use  of  Title  XI  insured  long¬ 
term  debt  and  the  leverage  it  creates,^ 
thereby  disguising  a  high  return  to 
equity  holders.  MSC  suggested  using  a 
hypothetical  debt/equity  ratio, 
regardless  of  the  carrier’s  actual  capital 
structure,  and  applying  the  comparable 
earnings  test  by  comparing  carriers  to 
business  enterprises  which  experience 
similar  levels  of  business  and  financial 
risk  and  operate  in  the  same  geographic 
area  as  the  carrier. 

In  reply  to  the  comments  of  MSC  and 
GVI,  R&M  stated  that  it  has  been 
demonstrated  that  rate  of  return  on 
equity  does  not  meet  the  Hope  standard 
and,  further,  that  MSC’s  advocacy  of  a 
comparable  earnings  test  limited  to  the 
geographic  locale  of  the  carrier  is 
unrealistic  and  unworkable.  The 
appropriate  comparison,  if  such  a  test 
were  used,  would  be  with  all 
nonfinancial  industries.  PRMSA 
reaffirmed  its  previous  position  in  its 
reply  comments,  and  USL  suggested  an 
amendment  to  the  language  of  section 
512.1  to  state  that  the  primary 
methodology  to  be  employed  to 
determine  the  reasonableness  of  rates 
will  be  return  on  rate  base,  and  to  allow 
for  alternative  standards  for  measuring 
return  in  order  to  achieve  a  fair  and 
equitable  result  Like  R&M.  USL  would 
also  employ  the  yield  on  relatively  risk 
free,  long-term  government  obligations 
as  the  benchmark  for  the  rate  of  return 
analysis. 

In  reply  to  the  comments  of  R&M, 
Hawaii  maintained  that  an  opportimity 
cost  of  capital  standard  will  result  in  a 
license  to  inflate  rates  beyond 
reasonable  levels  which  could  be 
justified  by  established  ratemaking 
standards  by  ignoring  actual  costs  and 
sources  of  capital  for  carriers.  Moreover, 
Hawaii  asserted  that  there  are 
insufficient  reliable  methods  to 
determine  opportunity  cost,  a  standard 
which  does  not  consider  the  ratepayer 
and,  further,  that  there  is  no  evidence  to 
demonstrate  that  under  the  present 
method  there  has  been  a  flight  of  capital 
to  the  detriment  of  the  domestic  offshore 
trades. 

Finally,  in  reply  to  the  imanimous 
position  of  the  carriers  in  favor  of  a  rate 


of  return  on  rate  base  standard.  MSC 
reiterated  that  a  return  on  equity 
standard  is  favorable  to  the  ratepayer 
and  taxpayer.  Use  of  rate  of  reti^  on 
rate  base,  as  argued  previously  by  MSC, 
disguises  a  high  rehun  to  the  equity 
holder  and  further,  encourages  the 
carrier  to  use  an  excess  of  debt  which  is 
guaranteed  by  the  government  under  a 
Title  XI  loan. 

The  Commission  has  carefully 
reviewed  all  of  the  comments  and  has, 
accordingly,  reappraised  its  prior 
decision  to  use  rate  of  return  on  equity 
as  the  primary  measure  to  test  the 
reasonableness  of  rates.  The 
Commission  finds  merit  in  the  basic 
proposition,  if  not  in  all  the  supporting  - 
arguments,  that  rate  of  return  on  rate 
base  will  provide  a  straightforward 
measure  by  which  a  carrier’s  revenue 
needs  can  be  assessed  and  will  avoid 
the  problems  in  determining  the  debt/ 
equity  ratio  for  many  of  the  carriers  in 
the  domestic  offshore  trades.  In 
particular,  the  issue  as  to  whether  to  use 
the  capital  struchire  of  the  carrier  or  its 
parent  corporation  has  been  a  major 
obstacle.  In  past  cases  which  have 
relied  upon  rate  of  return  on  equity  as 
the  standard  to  determine  the 
reasonableness  of  rates,  the 
Commission  has  encountered  problems 
in  determining  the  capital  structure  of 
those  carriers  which  are  subsidiary 
corporations  and  where  all  or  some  of 
their  assets  are  leased  fi:t>m  related 
companies  or  a  parent  corporation  with 
diversified  activities.  This  makes  it 
impossible  to  identify  or  trace  the 
source  of  funds  to  a  particular  asset.  For 
these  very  reasons,  GVI  recommended 
use  of  the  parent  corporation’s  debt/ 
equity  structure.  However,  the 
Commission  finds  that  GVI’s  method 
may  only  compound  the  problem  in 
those  instances  where  the  debt/equity 
structure  of  the  parent  corporation  is 
significantly  different  fi'om  the 
subsidiary  carrier. 

The  Commission  also  recognizes  that 
the  economic  factors  surrounding  a 
public  utility,  where  a  monopoly 
fi'anchise  is  given  to  an  enterprise  and 
other  firms  are  restricted  fi'om 
competing,  differs  fi'om  the  domestic 
offshore  shipping  industry  with  fi'ee 
entry  and  e^t  in  the  Trades  (the 
exception  being  foreign  flag  carriers 
which  are  precluded  from  operating  in 
most  of  our  domestic  offshore  trades  by 
the  Jones  Act).  Considering  this  factor, 
the  Conunission,  under  a  rate  of  return 
on  equity  or  rate  base  standard,  would 
adjust  its  conclusions  with  the 
appropriate  risk  factors.  Nonetheless, 
the  Commission  agrees  that,  overall,  a 
rate  of  return  on  rate  base  standard  is 
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subject  to  fewer  inherent  problems  and, 
therefore,  the  final  rules  have  been 
amended  to  state  that  the  Commission 
will  utilize  rate  of  return  on  rate  base  as 
its  primary  standard  in  evaluating  the 
reasonableness  of  a  carrier's  overall 
level  of  rates. 

However,  contrary  to  the  argiunents 
of  R&M,  CMC,  and,  in  part  USL,  in  using 
rate  of  rehim  on  rate  base  the 
Commission  intends  to  continue  to  test 
the  reasonableness  of  a  carrier's  rates 
based  on  a  “comparable  earnings 
analysis"  which  will  utilize  as  its 
benchmark  the  rate  of  return  on  total 
capital  earned  by  comparable  U.S. 
corporations.  The  Commission  will  not 
limit  the  comparable  earnings  analysis 
to  Hrms  in  the  same  geographical  region. 
There  will  be  some  cases  in  which  the 
Commission  will  consider  a 
predetermined  hypothetical  capital 
structure  to  determine  Hnancial  risk. 

The  Commission  does  not  agree  with  the 
position  of  R&M.  and  supported  by 
CMC,  which  would  apply  an  opportunity 
cost  methodology  and  employ  as  the 
benchmark  return  the  yield  on  long-term 
government  securities. 

An  opporhinity  cost  methodology 
which  views  the  cost  of  capital  in  terms 
of  the  value  of  a  resource  in  its  next  best 
alternative  use  anywhere  in  the  world, 
without  differentiating  between  the 
actual  costs  of  acquiring  debt  and  equity 
capital,  while  of  some  use  in  economic 
theory,  is  of  little  practical  value  to  a 
regulatory  agency.  Ratepayers  can  only 
reasonably  be  expected  to  compensate 
Investors  for  the  actual  cost  of  providing 
capital,  not  some  speculative  notion  of 
opportunities  foregone.  Debt  investors 
deserve  compensation  only  to  the  extent 
of  their  contractual  arrangement,  i.e.,  the 
interest  rate  on  their  loan.  Equity 
investors  also  deserve  compensation  for 
the  use  of  their  funds.  Their 
compensation  is  determined  by 
establishing  the  required  return 
necessary  to  attract  their  capital  and  to 
maintain  the  integrity  of  previously 
invested  capital.  Since  this  type  of 
ffnancing  does  not  have  an  explicit  cost, 
such  as  an  interest  rate,  tha,cost  of 
equity  capital  must  be  estimated  by 
using  a  comparable  earnings  type  test 
The  implicit  cost  of  equity  capital  is, 
therefore,  determined  by  estimating 
what  equity  investors  could  earn  from 
alternative  investments  of  similar  risk. 
On  this  basis,  the  Commission  does  not 
agree  with  R&M  that  the  source  of 
ffnancing  for  a  company  is  imimportant 
to  a  determination  of  a  reasonable  rate 
of  return.  To  consider  otherwise  is  to 
ignore  the  differences  in  risk  among 
ffnancial  instnunents  and  would  permit 
a  carrier,  to  the  detriment  of  the 


ratepayer,  to  earn  a  rate  of  retiun  that 
does  not  recognize  the  fact  that  a 
substantial  portion  of  ffnancing  is 
obtained  from  low  interest,  government 
guaranteed  loans  under  the  Title  XI 
program.  Further,  the  Commission 
cannot  accept  R  &  M's  and  USL's 
alternative  suggestion  that  the  rate  on 
government  securities,  with  maturities 
similar  to  the  useful  life  of  capital  assets 
in  the  industry,  be  used  as^a  benchmark 
upon  which  the  total  return,  risk-ff'ee 
floor  rate  of  return  plus  a  risk  premium, 
can  be  constructed.  Neither  R&M  nor 
USL  offered  a  realistic  solution  as  to 
how  the  risk  premium  can  be 
determined.  In  sum,  these  commentators 
have  not  offered  a  viable  alternative  to 
the  comparable  earnings  test.  On  the 
other  hand,  such  a  test  has  been 
supported  by  the  comments  of  PRMSA 
and  Hawaii  and  indirectly  by  GVI  and 
MSC.  Therefore,  the  Commission  has 
determined  to  retain  the  comparable 
earnings  test  in  its  ffnal  rules  so  as  to 
account  for,  inter  alia,  various  sources 
of  ffnancing  and  differences  in  risk  in 
judging  the  reasonableness  of  a  carrier's 
rates. 

B.  Rate  of  Return — Alternative 
Standards 

.  As  stated  above,  the  proposed  rule 
established  a  fixed  charges  coverage 
ratio  and  an  operating  ratio  as 
methodologies  to  be  employed  in  those 
instances  where  a  rate  of  return  on 
equity  standard  would  be  inappropriate. 

Comments  in  opposition  to  the  ffxed 
charges  coverage  ratio  were  submitted 
by  PRMSA,  R&M  and,  to  a  limited 
extent  Hawaii.  Both  PRMSA  and  R&M 
asserted  that  the  guidelines  which 
distingmsh  the  applicability  of  coverage 
and  operating  ratios  are  too  limited, 
have  little  basis  and  are  unnecessary. 
R&M  reconunended  that  the  coverage 
ratio  be  deleted  and  that  operating  ratio 
be  maintained  only  for  carriers  without 
a  signiffcant  asset  structure,  and,  for 
reasons  outlined  above,  without  using 
public  utilities  as  a  guideline  for 
compauison  for  a  reasonable  rate  of 
return.  PRMSA  also  opposed  the 
coverage  ratio  standard  as  proposed.  In 
view  of  its  special  status  as  a  publicly 
owned  carrier,  PRMSA  asserted  that  a 
return  on  rate  base  standard  with  direct 
application  of  the  comparable  earnings 
test  should  be  used  in  its  case.  To  apply 
a  coverage  ratio  to  its  operations  coidd, 
according  to  PRMSA,  underestimate  its 
revenue  needs  and  ignore  the 
fundamental  characteristics  of  business 
risk.  However,  in  recognition  that  the 
Commission  should  have  the  flexibility 
to  use  other  methodologies,  PRMSA 
urged  that  a  coverage  ratio  should  be 
used  only  as  a  secondary  tool  and. 


further,  that  ffxed  payments  under  that 
analysis  should  include  capitalized  and 
-ffnancing  leases.  PRMSA  does  not 
object  to  the  operating  ratio  standard  in 
general  and,  although  offering  no 
alternative,  questioned  the  30  percent 
guideline  (revenue/rate  base)  for 
determining  signiffcant  asset  strucbire 
for  a  carrier. 

USL  supported  the  proposed 
requirement  for  submission  of 
information  for  both  the  coverage  and 
operating  ratios,  when  appropriate,  in 
order  to  have  the  relevant  data  to  make 
an  informed  judgment  on  the 
reasonableness  of  rates.  However,  as 
did  R&M,  USL  objected  to  the 
Commission's  intention  to  evaluate  the 
reasonableness  of  rates  by  analyzing  the 
coverage  and  operating  ratios  in  terms 
of  public  utilities.  Hawaii,  so  as  to 
permit  the  Commission  to  have  greater 
latitude  in  assessing  a  carrier's  revenue 
needs,  only  supported  application  of  a 
coverage  or  operating  ratio  standard 
when  more  conventional  standards  are 
insufffcient  to  satisfy  revenue 
requirements  for  sustained  service. 
However,  Hawaii  stressed  that  the 
specific  guidelines  as  proposed,  may 
encourage  carriers  to  believe  that 
uneconomic  investment  policies  will  be 
protected  in  assessment  of  revenue 
needs. 

Finally,  MSC  suggested  that  the 
operating  ratio  sho^d  approximate 
return  on  equity  and  further,  that  many 
factors  should  be  considered  in 
developing  the  ratio:  earnings  volatility, 
revenue  and  expense  projections,  risk 
factors  and  overall  economic  trends. 

The  Commission  continues  to  believe 
that  the  ffxed  charges  coverage  and 
operating  ratios  are  legitimate 
secondary  evaluation  methods  which 
may  be  employed  when  rate  of  return  on 
rate  base  produces  unreasonable 
results.  The  Commission  has,  therefore, 
retained  these  two  standards  in  the  ffnal 
rules  with  amendments  based  on  the 
comments.  First,  the  Commission  has 
eliminated  the  speciffc  guidelines  for  use 
of  these  standards  as  recommended  by 
Hawaii.  Second,  adopting  a  previous 
suggestion  of  USL,  the  Commission  has 
amended  the  rule  to  allow  the 
Commission  to  employ  other  ffnancial 
methodologies,  depending  on  the  nature 
of  the  carrier's  operations  and  ffnancial 
structure,  in  order  to  achieve  a  fair  and 
reasonable  result. 

The  Commission  has  decided, 
however,  not  to  amend  the  evaluation 
provision  for  the  coverage  ratio.  This 
methodology,  it  must  be  remembered,  is 
to  be  employed  only  as  a  secondary  tool 
and  any  comparison  evaluation  made  on 
the  basis  of  that  ratio  will  include  a 
variety  of  entities,  not  solely  public 
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utilities.  Characteristics,  such  as  their 
reliance  on  large  amounts  of  debt 
capital,  their  tax  status  and  the  fact  that 
a  signiHcant  amount  of  data  is  available, 
make  public  utilities  one,  among  many 
other  industries  useful  for  comparison 
with  the  shipping  industry  in  this 
instance. 

C.  Rate  Parity 

Comments  from  CMC,  FAL  and  R&M 
also  included  a  discussion  of  the 
problems  inherent  in  imposing  rate  of 
return  regulation  on  an  individual 
carrier  basis  when  all  carriers  in  a  trade 
must,  for  competitive  reasons,  have 
similar  rates. 

CMC  asserted  that  review  of  the 
dominant  carrier’s  rate  of  return  in  a 
particular  trade  is  sufficient  to  regulate 
that  Trade.  In  a  similar  approach,  FAL 
urged  that  rate  parity  is  needed  in  the 
domestic  offshore  trades,  particularly 
Alaska,  and  that  the  rates  of  one  carrier 
in  the  trade  should  be  used  to  approve 
the  other  carriers’  rates.  Under  this 
approach,  once  the  Commission 
identified  the  dominant  carrier,  that 
carrier  would  be  on  notice  that  its  rate 
increases  would  be  subject  to  intense 
scrutiny  to  determine  the 
reasonableness  of  its  rates.  All  other 
carriers  in  the  Trade,  on  the  other  hand, 
would  be  on  notice  that  the  Commission 
would  automatically  approve  their  rate 
increases. 

R&M  noted  that  the  impact  on  other 
carriers  in  a  trade  which  could  stem 
from  approval  or  disapproval  of  one 
carrier’s  rates  is  a  matter  of  legitimate 
regulatory  concern  to  the  Commission 
which  must  be  evaluated  in  view  of  the 
economic  condition  of  the  Trade  as  a 
whole.  Without  advocating  a  particular 
approach,  R&M  recommended  that  the 
proposed  rules  include  a  provision  to 
permit  the  Commission  to  consider  the 
impact  of  approval  or  disapproval  of  a 
change  in  rates  by  one  carrier  on  the 
economic  and  competitive  condition  of 
the  subject  trade  as  a  whole. 

The  Commission  finds  merit  in  the 
comments  of  CMC.  FAL  and  R&M  and 
acknowledges  that  the  Commission 
should  consider  the  impact  of  approval 
or  disapproval  of  one  carrier’s  rates  on 
other  carriers  in  the  Trade.  However, 
the  Commission,  without  more  facts,  is 
not  prepared  at  this  time  to  adopt  any 
particular  economic  theory  such  as 
“Dominant  Carrier’’  to  make  such  an 
evaluation.  The  Commission  has, 
however,  taken  the  recommendation  of 
R&M  and  included  a  general  provision 
in  the  final  rules  which  permits  the 
Commission  to  consider,  in  addition  to 
the  rate  of  retiim  of  the  filing  carrier,  the 
impact  that  approval  or  disapproval  of 


the  rates  will  have  on  other  carriers  in 
the  Trade. 

§  512.2(o)  Terminated  Voyage  v.  Period 
Accounting 

Hie  present  rule  does  not  explicitly 
state  whether  reporting  is  to  be  on  the 
basis  of  terminated  voyage  or  period 
accounting  although  it  assumes  the  use 
of  the  terminated  voyage  method,  and 
this  was  the  method  used  in  the  reports 
submitted.  See  46  CFR  512.7(c)  (1)  and 
(2).  The  proposed  rule  utilizes  the  same 
approach.  See  proposed  §  512.6(c)  (1) 
and  (2). 

Comments  were  received  from  R&M 
and  USL  suggesting  that  carriers  be 
permitted  to  choose  either  the  period  or 
terminated  voyage  method  of 
accoimting.  In  support  of  this  proposal, 
USL  noted  that  MARAD  accepts  period 
accounting  and  that  if  the  Commission 
were  to  do  the  same,  carriers  would  be 
benefited  by  being  able  to  use  the  same 
data  in  the  reports  submitted  to  each 
agency.  It  also  stated  that  period 
accounting  provides  a  better  matching  of 
revenues  and  costs.  R&M  also  noted  Aat 
MARAD  accepts  period  accoimting  and 
stated  that  the  method  is  used  by 
independent  auditors.  It  commented  that 
some  carriers,  particularly  tug  and  barge 
operators,  do  not  recognize  voyages. 
However,  R&M’s  proposal  was  more 
extensive  than  that  of  USL  in  that  it 
stated  that  a  change  from  a  carrier’s 
initial  selection  of  accounting 
methodology  should  only  be  made  with 
the  consent  of  the  Commission. 

Reply  comments  were  received  from 
Hawaii,  USL  and  PRMSA.  All  three 
commentators  voiced  support  for  the 
proposal  submitted  by  R&M.  Hawaii 
suggested  that  all  requests  for  changes 
in  accounting  method  should  be 
accompanied  by  a  supporting  statement 
disclosing  and  detailing  the  impact  of 
the  proposed  changes  in  the  most  recent 
quarterly  period.  PRMSA  stated  that  a 
carrier’s  use  of  voyage  accounting  was 
the  exception  rather  than  the  rule. 

The  Commission  has  decided  to 
permit  carriers  the  option  to  use  either 
the  terminated  voyage  or  period  method 
of  accounting.  It  appears  that  period 
accounting  is  used  frequently  and  that  it 
is  likely  to  result  in  more  accurate  data. 
Therefore,  carriers  have  been  given  the 
option  to  choose  the  method  they  wish 
to  utilize.  The  final  rule  requires  the 
carrier  to  identify  its  choice  and  states 
that  a  carrier  may  change  accounting 
methods  for  reporting  purposes  only 
with  the  consent  of  the  Commission. 
Section  512.6(c)(1)  and  (2)  has  also  been 
revised  to  reflect  this  option.  The 
Commission  does  not  find  it  necessary 
to  incorporate  the  proposal  of  Hawaii 
into  the  rules  as  carriers  should  submit 


some  supporting  justification  if  they 
seek  Commission  approval  of  a  change 
in  accounting  method  once  an  initial 
method  has  been  selected. 

i  512.2(e)  Waiver  of  Detailed 
Reporting  Requirements 

General  Order  11  currently  permits 
the  Commission,  upon  application,  to 
relieve  a  carrier  from  the  requirement 
that  it  file  financial  statements  for  a 
given  fiscal  year  if  during  that  fiscal 
year  it  derived  less  than  $25,000  in  gross 
revenue  from  the  Trade.  The  proposed 
rules  modified  the  existing  waiver 
requirement  by  raising  the  $25,000 
ceiling  to  $1,000,000  and  by  adding  the 
phrase  “and  who  are  considered  by  the 
Commission  to  be  not  significant  in  that 
Trade.’’  Carriers  whose  share  of  Trade 
revenues  amount  to  15  percent  or  less  of 
the  total  revenue  generated  by  the  Trade 
were  generally  deemed  to  be  not 
significant  by  the  proposed  rules. 

Comments  regaling  the 
Commission's  proposed  waiver 
requirements  were  received  from  R&M. 
CMC,  FAL  and  GVL  R&M  proposed  a 
number  of  modifications  to  the  proposed 
rules.  Regarding  the  elements  deemed 
necessary  to  support  a  waiver  of  the 
detailed  reporting  requirements,  R&M 
suggested  that  the  gross  Trade  revenue 
ceiling  be  raised  from  $1,000,000  to 
$8,000,000,  and  further  that  the 
$8,000,000  ceiling  and  the  limited 
significance  of  the  carrier  in  the  Trade 
be  considered  altemafives  in  the 
Commission’s  decision  regarding  the 
advisability  of  granting  a  waver.  In 
support  of  the  former  proposal,  R&M 
argued  that  if  the  $8,000,000  gross 
revenue  ceiling  were  to  be  adopted, 
carriers  and,  for  that  matter,  trades  that 
are  not  of  sufficient  significance  to 
warrant  detailed  reporting  would  be 
relieved  of  this  burdensome 
responsibility.  It  is  R&M’s  position  that 
the  Commission  would  be  better 
advised  to  draft  auxiliary  rules  to 
govern  the  financial  reporting  of  such 
small  carriers  or  carriers  serving  such 
relatively  insignificant  Trades.  R&M 
would  also  raise  the  level  of  significance 
which  would  generally  allow  for  a 
waiver  of  the  detailed  reporting 
requirements  from  15  percent  to  25 
percent.  This  modification,  it  is  argued, 
would  reflect  a  meaningful  upper  limit 
for  the  granting  of  waivers. 

CMC  recommended  that  the 
Conunission  waive  its  detailed  reporting 
requirements  for  those  carriers  who 
have  submitted  rate  increases  in  the 
aftermath  of  such  a  filing  by  another 
carrier  in  the  Trade  and  who  generate 
less  than  25  percent  of  all  Trade 
revenues.  Such  an  approach,  CMC 
argues,  recognizes  t^t  in  most  domestic 
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offshore  trades  there  is  a  de  facto  rate* 
setter  who  has  sufficient  market  power 
to  prevent  other  carriers  in  the  Trade 
from  increasing  their  rates  prior  to  its 
having  undertaken  such  an  action  itself. 

FAL  proposed  that  carriers  who 
generate  $5,000,000  or  less  in  gross 
Trade  revenues  should,  at  a  minimum, 
be  relieved  of  a  significant  portion  of  the 
otherwise  applicable  reporting 
requirements.  Additionally,  FAL 
suggested  that  waivers  of  the  detailed 
reporting  requirements  should  be  made 
automatically  available  rather  than 
allowed  as  a  matter  of  Commission 
discretion.  FAL  argued  that  the 
modifications  it  proposed  are 
necessitated  by  the  large  new  regulatory 
costs  occasioned  by  the  proposed  rules. 

GVI  offered  a  number  of 
recommendations  designed  to  render  the 
level  of  significance  standard  more 
demanding.  Initially,  GVI  urged  that  for 
purposes  of  granting  a  waiver,  the  term 
‘Trade"  should  be  redefined  so  as  to 
treat  less-than-trailer-load  (LTL)  and  full 
trailer  load  (FTL)  traffic  separately,  as 
well  as  to  provide  that  each  distinct 
geographic  area  within  a  Trade  must  be 
considered  as  a  separate  Trade.The 
above  qualifications  of  the  term  ‘Trade" 
are  necessary,  GVI  asserts,  in  that  LTL 
traffic  is  a  vital  service  used  by  the  great 
majority  of  shippers  in  some  areas  and 
because  carriers  who  may  be  exempted 
under  the  proposed  rules  might  have  a 
significant  share  of  a  geographic  market 
within  a  Trade.  GVI  recommended 
further  that  the  level  of  significance 
ceiling  be  reduced  to  ten  percent  so  as 
to  encompass  smaller  carriers  in  a 
Trade  dominated  by  a  single  large 
carrier.  Finally,  GVI  rnged  the 
Commission  to  clarify  Ae  level  of 
significance  clause  by  specifying  in 
what  instances  a  carrier’s  limited 
percentage  of  Trade  revenue  would  not 
justify  a  waiver. 

In  its  reply  comments,  R&M  argued 
against  GVI's  proposal  that  the  term 
‘Trade"  be  redefined  so  as  to  treat  LTL 
and  FTL  traffic  separately.  It  is  R&M’s 
position  that  GVI’s  proposal  is  contrary 
to  the  aim  of  the  subject  guidelines 
which  is  stated  to  be  the  assessment  of 
the  overall  revenue  requirements  of  a 
carrier. 

In  determining  what  standards  will  - 
support  a  waiver  of  the  detailed 
reporting  requirements  mandated  by 
General  Order  11,  the  burden  such 
reporting  requirements  impose  upon  a 
carrier  must  be  balanced  against  the 
administrative  purpose  for  and  the 
regulatory  benefits  to  be  derived  from 
requiring  a  carrier  to  provide  detailed 
financial  data.  Quite  obviously,  any 
such  standards  will,  in  some  sense,  be 
arbitrary.  However,  it  is  essential  that 


this  balancing  process  be  undertaken 
and  that  appropriate  guidelines  be 
established. 

The  Commission  endorses  R&M's, 
CMC’s  and  FAL’s  recommendation  that 
the  factors  which  will  justify  a  waiver  of 
the  detailed  reporting  requirements 
should  be  relaxed  to  some  degree. 
Therefore,  the  proposed  gross  Trade 
revenue  ceiling  of  $1,000,000  will  be 
raised  to  $5,000,000  in  the  final  rules. 
However,  the  Commission  believes  that 
its  ability  to  fulfill  its  regulatory 
responsibilities  would  be  significantly 
impaired  if  an  $8,000,000  gross  Trade 
revenue  ceiling  were  established. 
Carriers,  as  well  as  trades  serviced  by 
carriers,  who  generate  in  excess  of 
$5,000,000  in  gross  Trade  revenues  are 
clearly  significant  enough  to  warrant  the 
imposition  of  detailed  reporting 
requirements. 

'The  Commission,  in  accordance  with 
the  suggestions  of  R&M  and  CMC,  will 
also  increase  fi*om  15  to  25  percent  the 
percentage  share  of  total  gross  Trade 
revenues  which  will  generally  support  a 
waiver.  While  the  Commission 
recognizes  the  concerns  expressed  by 
GVI  in  seeking  a  reduction  of  this  level 
of  significance,  it  is  thought  that 
requiring  a  carrier  which  generates  less 
than  $5,000,000  in  gross  Trade  revenues 
and  has  less  than  a  25  percent  share  of 
the  total  gross  Trade  revenues  to  file 
detailed  Vandal  data  is  a  burden  upon 
such  a  carrier  which  outweighs  any 
regulatory  benefit  which  wifi  result  from 
the  receipt  of  that  data. 

However,  the  Commission  rejects 
both  R&M’s  proposal  that  the  gross 
Trade  revenue  ceiling  and  the  limited 
significance  clause  should  be  considered 
individually,  rather  than  jointly,  and 
FAL’s  suggestion  that  the  granting  of 
waivers  should  be  automatic,  as 
opposed  to  discretionary.  While  the 
standards  which  will  be  incorporated 
into  the  final  rules  will  generally  apply, 
the  Commission  believes  it  is  essential 
that  it  retain  a  measure  of  flexibility  in 
this  regard.  It  is  quite  conceivable  that 
in  a  given  situation,  a  carrier’s 
significance  in  the  Trade  will  not  be 
accurately  reflected  by  the  amount  or 
the  percent  of  gross  Trade  revenues  it 
earns.  For  this  reason,  both  standards 
should  be  applied  in  determining 
whether  or  not  an  application  for  waiver 
should  be  granted,  and  the  ultimate 
decision  should  remain  within  the 
discretion  of  the  Commission. 

The  Commission  also  rejects  GVI's 
proposed  qualifications  of  the  term 
‘Trade.”  As  R&M  indicates  in  its  reply 
comments,  these  modifications  do  not 
conform  to  the  thrust  of  the 
Commission’s  regulations.  The  further 
division  of  a  trade,  either  by  mode  of 


transportation,  by  geographic  area,  or  by 
commodity,  is  rejected. 

Finally,  as  recommended  by  GVI,  the 
Commission  has  clarified  its  level  of 
significance  clause.  The  highest  level  of 
significance  which  will  justify  a  waiver 
has  been  expressly  established  in  the 
final  rules  as  a  25  percent  share  of  total 
Trade  revenues. 

Although  these  final  rules  will  become 
effective  upon  publication  of  a  notice 
after  the  necessary  GAO  approval,  the 
Commission  recognizes  that  carriers 
may  have  difficulty  complying  with  all 
provisions  of  the  rides  because  they  are 
not  currently  collecting  data  in  the 
format  required.  With  this  in  mind, 
during  the  first  two  reporting  years,  the 
'  Commission  will  be  liberal  in  granting 
carriers  permission  to  submit  alternative 
data. 

Therefore,  pursuant  to  section  4  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
553],  sections  18,  21  and  43  of  the 
Shipping  Act,  1916,  (46  U.S.C.  817,  820 
and  841(a))  and  sections  1,  2,  3(a),  3(b),  4 
and  7  of  the  Intercoastal  Shipping  Act, 
1933,  the  Federal  Maritime  Commission 
hereby  revises  part  512  of  Title  46,  Code 
of  Federal  Regulations  to  read  as 
follows: 

PART  512— FINANCIAL  REPORTS  OF 
COMMON  CARRIERS  BY  WATER  IN 
THE  DOMESTIC  OFFSHORE  TRADES 

Sec. 

512.1  Purpose. 

612.2  General  requirements. 

512.3  Cwtification. 

512.4  Access  to  and  audit  of  records. 

512.5  Definitions. 

512.6  Forms. 

Authority:  Secs.  512.1  to  512.6  issued 
pursuant  to  sections  18,  21  and  43  of  the 
Shipping  Act,  1916  (46  U.S.C.  817,  820  and 
841(a))  and  sections  1,  2,  3(a],  3(b),  4  and  7  of 
the  Intercoastal  Shipping  Act,  1933  (46  U.S.C. 
843,  844,  845,  845(a)  and  847). 

S  512.1  Purpose. 

(a)  The  purpose  of  this  part  is  to 
establish  methodologies  that  the  Federal 
Maritime  Commission  will  utilize  in 
evaluating  the  reasonableness  of  rates 
in  the  domestic  offshore  trades  filed  by 
vessel  operating  common  carriers 
(VOCCs)  subject  to  the  provisions  of  the 
Intercoastal  Shipping  Act,  1933,  and  to 
provide  for  the  orderly  acquisition  of 
data  essential  to  this  evaluation. 

(b)  The  methodology  employed  in 
each  case  will  depend  on  the  nature  of 
the  relevant  carrier’s  operations  and 
financial  structure.  In  evaluating  the 
reasonableness  of  a  VOCC’s  overall 
level  of  rates,  the  Commission  will  use 
return  on  rate  base  as  its  primary 
standard.  However,  the  Commission 
may  also  employ  other  financial 
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methodologies  in  order  to  achieve  a  fair 
and  reasonable  result. 

(c)  In  evaluating  the  reasonableness  of 
a  carrier’s  rates,  the  Commission  may 
consider,  in  addition  to  the  rate  of  return 
of  the  filing  carrier,  the  effect  which 
approval  or  disapproval  of  the  rates  will 
have  on  other  carriers  in  the  Trade. 

(d)  The  Conunission  reserves  to  itself 
the  right  to  employ  other  bases  for 
allocation  and  calculation  and  to 
consider  other  operational  factors  in  any 
instance  where  it  is  deemed  necessary 
to  achieve  a  fair  and  reasonable  result. 

§  512.2  General  requirements. 

(a)  All  persons  engaged  in  common 
carriage  via  cargo  vessels  in  the 
domestic  offshore  trades  (except 
persons  engaged  in  intrastate  operations 
in  Alaska  and  Hawaii)  and  required  by 
the  Intercoastal  Shipping  Act,  1933,  to 
file  tariffs  with  the  Commission,  shall 
execute  and  file,  in  duplicate.  Statement 
of  Financial  and  Operating  Data 
(designated  as  FMC  Form  No.  377  for  tug 
and  barge  operators  and  FMC  Form  No. 
378  *  for  vessel  operators)  for  each 
domestic  offshore  trade  served,  with: 
Federal  Maritime  Commission,  Bureau 
of  Industry  Economics,  Code  63, 1100  L 
Street,  NW.,  Washington,  D.C.  20573. 

(b)  Annual  statements  under  this  part 
shall  be  filed  within  150  days  after  the 
close  of  the  carrier’s  fiscal  year. 

(c)  Upon  application,  the  Commission 
may  grant  reasonable  extensions  of  the 
time  limit  prescribed  by  this  section  for 
filing  the  statements  required  by  this 
part  provided  that: 

(1)  The  application  for  extension  is 
received  at  least  15  days  before  the 
statements  are  due;  and 

(2)  The  application  states  a  specific 
date  on  or  before  which  the  required 
statements  will  be  filed. 

(3)  The  mere  filing  of  an  application 
for  an  extension  will  not  necessarily  act 
as  a  bar  to  the  imposition  of  civil 
penalties  for  failure  to  comply  with 
Commission  regulations.  Even  in  cases 
where  extensions  are  granted,  the 
Commission  may  suspend  and 
investigate  rates  filed  during  the 
extension  period. 

(d)  Upon  application,  the  Commission 
may  relieve  a  carrier  fi'om  full 
compliance  with  this  part  and  permit  it 
to  submit  alternative  data  as  the 
Commission  deems  acceptable  provided 
that: 

(1)  The  application  shows  good  cause 
and  is  accompanied  by  the  data  which 
the  carrier  proposes  to  submit  in  lieu  of 
the  required  statements,  or  a  description 
of  that  data;  and 


'  FMC  Fonns  377  and  378  were  filed  with  the 
Office  of  the  Federal  Register  as  part  of  the  original 
document. 


(2)  ’The  Commission  finds  full 
compliance  with  this  part  unnecessary 
to  fulfill  its  regulatory  functions. 

Notice  of  such  application  shall  be 
published  in  the  F^eral  Register  with 
notice  of  the  availability  of  supporting 
data  for  inspection  and  interested . 
parties  given  20  days  within  which  to 
file  comments  with  the  Commission. 

(e)  Upon  application,  the  Commission 
shall  grant  a  waiver  of  the  detailed 
reporting  requirements  to  carriers  which 
have  earned  gross  revenues  of  $5,000,000 
or  less  for  the  reporting  period  in  a 
particular  Trade  and  whose  Trade 
revenues  amount  to  25  percent  or  less  of 
the  total  revenue  for  the  Trade  in 
question.  'The  application  for  waiver 
(Exhibit  D)  must  be  accompanied  by  a 
company-wide  balance  sheet  and 
income  statement.  This  waiver  provision 
is  applicable  to  annual  reporting 
requirements  and  to  filings  of  proposed 
rate  changes  in  accordance  with 

S  512.2(h)(1). 

(f)  Whenever  a  carrier  files  with  the  , 
Commission  an  increase  or  decrease  in 
rates  which  would  affect  not  less  than 
50  percent  of  its  tariff  items  in  a 
particular  Trade,  or  which  would  result 
in  an  increase  or  decrease  of  not  less 
than  3  percent  in  the  carrier’s  gross 
revenues  in  that  particiilar  Trade,  it 
shall  simultaneously  file  in  duplicate: 

(1)  Financial  and  operating  data  in 
support  of  proposed  rate  changes  as 
follows: 

(i)  An  actual  midyear  rate  base 
exhibit  (Exhibit  A-a)  and  supporting 
schedules  computed  for  a  12-month 
period  commencing  not  more  than 
fourteen  (14)  months  prior  to  the  date  of 
filing  the  proposed  rates; 

(ii)  A  projected  midyear  rate  base 
exhibit  (Exhibit  A-^)  and  supporting 
schedules  computed  for  a  12-month 
period  commencing  on  the  first  day  of 
the  month  following  the  date  on  which 
the  rate  changes  are  proposed  to 
become  effective; 

(iii)  An  actual  income  account  exhibit 
(Exhibit  B-a)  and  supporting  schedules 
covering  the  12-month  period  used  to 
calculate  rate  base  in  subparagraph  (i) 
above; 

(iv)  A  projected  income  account 
exhibit  (Exhibit  B-p)  and  supporting 
schedules  for  the  12  month  period 
commencing  on  the  first  day  of  the 
month  following  the  date  on  which  the 
charged  rates  are  proposed  to  become 
effective  (taking  into  account  the  effect 
of  the  proposed  rate  changes);  and 

(v)  Actual  and  projected  rate-of-retura 
exhibits  (Exhibits  C-a  and  C-p) 
coinciding  with  the  time  periods  covered 
by  the  income  statements  furnished  in 
response  to  subparagraphs  (iii)  and  (iv) 
above;  and 


(2)  ’The  woiic  papers  described  in 
section  512.4. 

(g)  If  a  carrier  files  proposed  rate 
changes  within  150  days  after  the  end  of 
its  fiscal  year,  it  may  furnish  its  annual 
General  Order  11  report  for  the  fiscal 
year  in  lieu  of  the  schedules  of  actual 
data  required  in  §S  512.2(f)(l)(i)  and 
512.2(f)(l)(iii).  'The  requirement  to 
furnish  schedules  pertaining  to  future 
operations  under  Ae  proposed  rate 
changes  would  not  be  affected  by  this 
substitution. 

(h)  When  a  proposed  rate  change  is 
filed  which  does  not  meet  the  criteria  set 
forth  in  S  512.2(f)  of  this  part,  the 
following  certification  shall  be 
submitted  simultaneously  with  the  tariff 
material* 

Certifications 

I,  [type  or  print  name  of  officer]  of  [name  of 
reporting  company]  certify  imder  the 
penalties  of  18  U.S.C.  1001,  that  the  proposed 
rate  changes  submitted  here  affect  less  than 
50  percent  of  the  tariff  items  in  the  relevant 
Trade  and  less  than  3  percent  of  the  gross 
revenue  in  the  Trade  and  therefore  are  not 
accompanied  by  the  financial  and  operating 
data  required  by  subparagraphs  (1)  and  (2)  of 
i  512.2(f). 

Signature:  - 

Tide:  - - 

Date:  - 

(i)  All  financial  and  operating  data 
filed  in  connection  with  proposed  rate 
changes  shall  be  made  available  to 
interested  persons  by  the  carrier  upon 
request. 

(j)  Where  it  is  necessary  to  allocate 
property,  revenue  (except  Net  Passenger 
and  Other  Voyage  revenue),  costs  or 
expenses,  the  allocation  shall  be  on  a 
direct  basis;  if  this  is  not  practicable, 
allocation  shall  be  made  in  the  manner 
prescribed  in  §  512.6  of  this  part. 
However,  if  the  gross  revenue  fi'om 
Other  Services  does  not  exceed  5 
percent  of  the  total  company  gross 
revenue,  no  allocation  of  revenue  and 
expense  between  Other  Services  and 
the  Service  (see  definitions,  §  512.5  (d) 
and  (b))  is  required  by  this  part.  Further, 
if  the  gross  revenue  from  Other  Caigo 
does  not  exceed  5  percent  of  the  total 
gross  revenue  fit>m  the  Service,  no 
allocation  of  revenue  and  expense 
between  Other  Cargo  and  the  The  Trade 
(see  definitions,  S  512.5  (e)  and  (c))  is 
required. 

(k)  All  carriers  subject  to  these  filing 
requirements  must  comply  fully  with  ^e 
instructions  outlined  in  this  part  for  the 
submission  of  specified  data  and  with 
the  methods  prescribed  for  its 
preparation.  A  carrier  may  request  relief 
from  full  compliance  in  accordance  with 
the  provisions  of  S  512.2  (d)  and  (e)  of 
this  part.  If  a  carrier  has  no  information 
to  report  on  a  required  schedule,  it  must 
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submit  a  blank  schedule  with  the  word 
"NONE”  printed  across  its  face. 

(l)  With  respect  to  the  aimual 
statements  required  by  this  part,  all  data 
submitted  must  conform  to  Uie  figtires 
listed  in  the  aimual  financial  statements 
filed  with  the  Commission  in  compliance 
with  General  Order  5  (40  CFR  Part  511). 

(m)  All  percentage  calculations 
required  by  allocations  herein  shall  be 
carried  to  two  places  beyond  the 
decimal  point  (e.g..  97.54  percent). 

(n)  Whenever  a  carrier  files  an  initial 
tariff,  it  shall  simultaneously  file  a 
company-wide  balance  sheet  and 
income  statement  together  with  the  data 
required  in  Exhibit  E.  If  a  carrier  is 
operating  in  another  domestic  offshore 
trade  and  has  already  filed  the  requisite 
annual  data,  only  the  data  set  forth  in 
Exhibit  E  will  be  required. 

(o)  For  the  purpose  of  all  reports 
required  under  this  part,  a  carrier  may 
employ  terminated  voyage  or  period 
accounting,  at  its  election,  and  shall 
identify  the  method  utilized.  A  carrier 
shall  change  accounting  methods  for  the 
purpose  of  such  reports  only  with  the 
prior  written  consent  of  the  Commission. 

§  512.3  Certification. 

The  data  required  by  this  part  shall  be 
accompanied  by  a  certification  by  the 
corporate  officer  responsible  for  the 
maintenance  and  accuracy  of  the  books, 
accounts  and  financial  records  of  the 
carrier,  stating  that: 

(a)  The  books  and  accounts  have  been 
maintained  in  accordance  with  an 
appropriate  system  of  accoimts; 

(b)  The  exhibits  and  schedules  have 
been  prepared  from  the  regularly 
maintained  books  and  records  of  the 
carrier; 

(c)  liie  records  so  maintained 
conform  to,  are  reconciled  to,  or 
represent  the  actual  financial  data 
subject  to  the  annual  independent 
financial  audit; 

(d)  The  allocations  have  been  made  in 
accordance  with  the  rules  promulgated 
in  this  part;  and 

(e)  The  financial  and  statistical  data 
used  are  supported  by  an  appropriate 
information  gathering  system  having 
proper  internal  controls  which  have 
been  tested  for  accuracy. 

§  512.4  Access  to  and  audit  of  records. 

(a)  The  carrier  shall  file  with  the 
Commission  all  woik  papers,  properly 
cross-referenced  and  indexed,  wUch 
were  prepared  in  support  of  the  exhibits 
and  schedules.  In  addition,  the  books 
and  records  of  the  carrier  and  any 
related  company  whose  financial  data  is 
included  in  any  of  the  exhibits  or 
schedules  shall  be  made  available  for 
examination  upon  request  by 


appropriate  Commission  personnel. 
Commission  personnel  shall  be 
permitted  to  make  copies  of  these 
records  to  the  extent  they  deem 
necessary. 

(b)  For  all  proposed  rate  changes  as 
defined  in  §  512.2(f),  the  carrier  shall 
submit  a  detailed  description  of  the 
methods  employed  in  projecting 
revenues. 

(c)  All  exhibits  and  schedules 
submitted  as  part  of  the  filing 
requirements  are  to  include  the  work 
paper  reference  numbers  so  that 
amounts  shown  can  be  readily  traced  to 
the  appropriate  work  papers. 

§  512.5  Definitions. 

For  the  purposes  of  this  part,  the 
following  terms  are  expressly  limited  to 
the  definitions  listed  below; 

(a)  Voyage — ^A  completed  round  trip 
from  port  of  origin  and  retium  to  port  of 
origin.  A  voyage  cannot  be  split  to 
separately  reflect  outbound  and  inbound 
services.  However,  when  a  vessel  is 
reassigned  to  a  new  United  States 
basing  point,  then  the  voyage  runs  from 
the  old  United  States  port  of  origin  to 
the  new  United  States  port  of  origin. 
Should  a  vessel  sail  outbound  in  the 
Service  and  then  proceed  to  another 
service,  the  voyage  will  be  considered  to 
be  terminated  upon  completion  of  the 
offloading  of  the  last  cargo  in  the 
Service.  Carriers  which  are  party  to 
operating  differential  subsidy  contracts 
may  use  Maritime  Administration 
commencement  and  termination 
guidelines  for  the  purposes  of  this  part. 
Voyages  generally  are  considered  to  be 
terminated  on  the  completion  of  one  of 
the  following  operations  or  events: 

(1)  The  latest  occurring  event  of  the 
following: 

(1)  Crew  paid  off; 

(ii)  Discharge  of  last  inbound  cargo; 

(iii)  Completion  of  repairs  (excluding 
annual  overhaul  and  emergency 
repairs);  or 

(2)  Midpoint  in  time  of  operations  in 
which  cargo  is  simultaneously  on-loaded 
and  off-loaded. 

Usually  voyage  termination  will  be 
considered  to  have  happened  at  noon  or 
midnight  of  the  day  on  which  the 
determining  operation  is  completed.  If  a 
carrier  has  difficulty  in  applying  this 
definition  of  the  word  “voyage"  to  its 
operations,  it  may  identify  the  method  it 
uses  to  determine  a  voyage  and  explain 
the  reasons  for  this  alternative 
definition  for  the  Commission’s 
consideration  and  approval. 

(b)  The  Service — ^Those  voyages  and/ 
or  terminal  facilities  in  which  cargo 
subject  to  the  Commission’s  regulation 
under  46  CFR  part  531  is  either  carried 
or  handled. 


(c)  The  Trade — ^That  part  of  the 
Service  subject  to  the  Commission’s 
regulation  under  46  CFR  part  531,  more 
extensively  defined  below  under 
"Domestic  Offshore  Trade.” 

(d)  Other  Services — ^Those  voyages  or 
terminal  facilities  other  than  those  in  the 
relevant  Service  (e.g.,  a  voyage  to  a 
foreign  port  on  which  no  regulated  cargo 
was  carried,  or  a  terminal  facility  in  a 
foreign  country). 

(e)  Other  Cargo — ’That  part  of  the 
Service  not  included  in  the  Trade. 

(f)  Domestic  Offshore  Trade — The 
carriage  of  common  carrier  cargo  under 
the  terms  of  a  tariff(s)  on  file  with  and 
regulated  by  the  Commission  between 
any  one  of  the  five  areas  of  the 
Continental  United  States  listed  in  (1)  of 
this  subparagraph  and  one  non¬ 
contiguous  area  of  the  United  States 
(see  subparagraph  (2)),  or  between  two 
non-contiguous  areas  of  the  United 
States.  Where  service  is  offered  to  or 
from  two  or  more  areas  at  the  same 
rates  (e.g.,  Atlantic  Coast  to  Puerto  Rico 
and  the  Virgin  Islands)  and  listed  as 
such  in  a  single  tariff,  the  carriage  of 
cargo  to  or  fi‘om  those  two  or  more  areas 
may  be  treated  as  one  domestic  offshore 
trade  for  the  piuposes  of  this  subpart. 

(1)  The  five  areas  of  the  Continental 
United  States  are: 

(1)  North  Atlantic  (Maine  to,  but  not 
including,  Hatteras,  North  Carolina); 

(ii)  South  Atlantic  (Hatteras,  North 
Carolina  to.  but  not  including.  Key  West, 
Florida); 

(iii)  Gulf  (Key  West.  Florida  to  and 
including  Brownsville,  Texas); 

(iv)  West  Coast;  and 

(v)  Great  Lakes. 

(2)  The  non-contiguous  areas  of  the 
United  States  (including,  but  not  limited 
to  those)  to  which  service  is  offered 
under  the  terms  of  tariffs  on  file  with  the 
Commission  as  of  December  31, 1979 
are: 

(i)  American  Samoa; 

(ii)  Commonwealth  of  the  Northern 
Marianas; 

(iii)  Guam; 

(iv)  Johnston  Island; 

(v)  Midway  Island; 

(vi)  Puerto  Rico; 

(vii)  State  of  Alaska; 

(viii)  State  of  Hawaii; 

(ix)  U.S.  Virgin  Islands;  and 

(x)  Wake  Island. 

(g)  Caigo  Vessel — A  self-propelled  or 
non-self  propelled  vessel  which 
transports  cargo,  but  not  including 
vessels  which  are  authorized  to  carry 
more  than  12  passengers. 

(h)  Cargo  Cube — The  product  of  the 
outside  dimensions  of  a  unit  of  cargo 
expressed  in  cubic  feet  In  computing 
cargo  cube  for  containerized  cargo,  the 
outside  dimensions  of  the  container, 
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trailer  or  other  equipment  shall  be  used. 
The  height  of  equipment  moving  on 
wheels  shall  be  measured  from  the 
ground  to  the  highest  point  on  the 
equipment.  Empty  equipment,  such  as 
containers,  shall  be  included  in  the 
computation  of  cargo  cube  only  if  they 
are  revenue-producing  units  of  cargo. 
Where  an  operator  finds  it  more 
convenient  to  accumulate  such  data  in 
terms  of  twenty-foot  equivalent  units 
(TEU’s)  or  metric  quantities,  these  units 
may  be  used  instead  of  cargo  cube  in  all 
instances  where  cargo  cube  is  cited  in 
this  part.  Where  any  of  these  options  are 
exercised,  the  operator  shall  modify  the 
headings  on  the  prescribed  reporting 
forms  to  indicate  the  units  in  which  the 
data  is  being  reported  and  shall  convert 
the  data  to  TEU’s  where  so  provided  in 
the  schedules.  For  purposes  of  this  part, 
carriers  are  not  required  to  tape 
measure  each  unit  (e.g.,  container, 
trailer,  box,  carton).  However,  the 
computation  of  cargo  cube  must  be 
based  upon  careful  consideration  of  all 
evidence  available  to  the  carrier, 
including  loading  documents,  ther 
opinions  of  experienced  operating 
personnel,  and  sample  measurements.  In 
calculating  the  cube  of  containers, 
trailers,  or  other  similar  equipment,  the 
carrier  may  assign  a  standard  length, 
width  and  height  to  a  given  class  of 
equipment,  provided  that  the  actual 
dimensions  of  each  piece  of  equipment 
in  the  class  vary  no  more  than  a  foot 
from  the  standard  dimensions  adopted. 

(i)  Measurement  Ton — Equals  forty 
(40)  cubic  feet. 

(j)  Metric  Measurement  Ton — Equals 
35.31  cubic  feet  or  1  cubic  meter. 

(k)  Twenty-foot  Equivalent  Unit 
(TEU) — Equals  1,280  cubic  feet,  based 
on  the  standard  20'  x  8'  x  8'  container. 

(l)  Cargo  Cube  Relationship — The 
ratio  of  total  cargo  cube  for  all  cargo 
carried  in  the  Trade  to  total  cargo  cube 
for  all  cargo  carried  in  the  Service. 

(m)  Cargo  Cube  Miles — The  product 
of  the  cargo  cube  carried  between  each 
port  of  origin  and  destination,  multiplied 
by  the  number  of  nautical  miles 
representing  the  shortest  navigable 
distance  between  the  two  ports  as  set 
forth  in  Distance  Between  Ports 
(Department  of  the  Navy, 

Oceanographic  Office),  Distance 
Between  United  States  Ports  (U.S. 
Department  of  Commerce,  Coast  and 
Geodetic  Survey)  or,  if  not  listed  in 
either  of  these  publications,  as  approved 
by  the  Commission.  Where  revenue 
derived  from  the  carriage  of  passengers 
and  Other  Services  is  treated  as  a 
reduction  of  costs  under  §  512.6(c)(2)(iii), 
the  cargo  cube,  if  any,  from  with  such 
revenue  is  derived  shall  bet)mitted  from 


the  cargo-cube  mile  calculations 
required  herein. 

(n)  Cargo-Cube  Mile  Relationship — 
The  ratio  of  cargo-cube  miles  for  all 
cargo  carried  in  the  Trade  to  total  cargo- 
cube  miles  for  all  cargo  carried  in  the 
Service.  Because  the  total  of  all  cargo- 
cube  miles  will  normally  be  a  figure  of 
considerable  magnitude,  the  data  shall 
be  submitted  in  terms  of  thousands  of 
cargo-cube  miles.  Where  the  service  of 
the  carrier  is  solely  between  port  pairs 
in  the  Trade,  and  where  there  are  no 
significant  mileage  differences  between 
all  such  port  pairs  and  the  ocean  rates 
between  all  such  port  pairs  are 
identical,  the  cargo-cube  relationship 
may  be  used  in  lieu  of  the  cargo-cube 
mile  relationship. 

(o)  Vessel  Operating  Expense: 

(1)  For  carriers  required  to  file  Form 
FMC-64:  the  total  of  Direct  Vessel,  Port, 
Terminal  and  Container/Barge 
Expenses,  less  Other  Revenue. 

(2)  For  carriers  required  to  file  Form 
FMC-63:  the  total  of  Direct  Vessel  and 
Other  Shipping  Operations  Expenses, 
less  Other  Revenue. 

(p)  Vessel  Operating  Expense 
Relationship — ^The  ratio  of  total  Trade 
Vessel  Operating  Expense  to  total 
Company  Vessel  Operating  Expense. 

(q)  Related  Companies-^ompemes 
or  persons  that  directly  or  indirectly 
(through  one  or  more  intermediaries) 
control,  or  are  controlled  by,  or  are 
under  common  control  with,  the 
reporting  carrier.  The  term  “control” 
shall  include  actual  as  well  as  legal 
control,  whether  maintained  or 
exercised  through  (or  by  reason  of)  the 
circumstances  surrounding 
organizational  structure  or  operation, 
through  (or  by)  common  directors, 
officers,  stocl^olders,  a  voting  trust(s),  a 
holding  or  investment  company  or 
companies,  or  through  (or  by)  any  other 
direct  or  indirect  means,  including  the 
power  to  exercise  control. 

(r)  Initial  Tariff— Tbe  first  filing  of  a 
tariff  by  a  carrier  in  a  specific  domestic 
offshore  Trade,  or  the  filing  of  a  tariff  in 
a  Trade  where  the  carrier  does  not  have 
an  active  tariff. 

(s)  Total  Trade  Operating  Expense — 
The  total  of  all  expenses  shown  on 
Exhibit  B  (Income  Account),  including 
Federal  income  taxes  and  related 
company  transactions. 

(t)  Total  Company  Operating 
Expense — The  total  of  all  expenses 
shown  on  Schedule  300,  Form  FMC-64, 
Lines  2, 19,  22,  23,  26  and  27,  or  on 
Schedule  300,  Form  FMC-63,  Lines  2,  21, 
26,  29  and  30. 

(u)  Operating  Expense  Relationship — 
The  ratio  of  total  Trade  operating 
expenses  to  total  Company  operating 
expenses. 


§  512.6  Forms. 

(a)  General. 

(1)  The  information  required  by  this 
part  shall  be  submitted  in  the  prescribed 
format  and  shall  include  as  applicable: 

Exhibit  A — Rate  Base  and  supporting 
schedules; 

Exhibit  B — Income  Account  and  supporting 
schedules; 

Exhibit  C — Rate  of  Return  and  supporting 
schedules; 

Exhibit  D — ^Application  for  Waiver;  and 
tbchibit  E — Initial  Tariff  Filing  Supporting 
Data. 

(2)  Statements  containing  the  required 
exhibits  and  schedules,  are  described  in 
paragraphs  (b),  (c),  (d),  (e)  and  (f)  of  this 
section  and  are  available  upon  request 
from  the  Director,  Bureau  of  Industry 
Economics,  Federal  Maritime 
Commission,  Washington,  D.C.  20573. 
For  carriers  required  to  file  Form  FMC- 
64,  the  statements  are  based  on  the 
Uniform  System  of  Accounts  for 
Maritime  Carriers  prescribed  by  the 
Maritime  Administration  and  the 
Interstate  Commerce  Commission.  For 
carriers  required  to  file  Form  FMC-63, 
the  statements  are  based  on  the 
accounts  prescribed  by  the  Interstate 
Commerce  Commission  for  Carriers  by 
Inland  and  Coastal  Waterways.  The 
schedules  contained  in  these  statements 
are  distinguished  fi'om  those  contained 
in  the  Form  FMC-64  statements  by  the 
suffix  “A"  (e.g.,  Schedule  A-IV(A)). 

(b)  Rate  Base  (Exhibits  A  and  A( A)} — 
(1)  Investment  in  Vessels  (Schedules 

A-I  and  A-I(A)). 

Each  cargo  vessel  (excluding  vessels 
chartered  under  leases  which  are  not 
capitalized  in  accordance  with  section 
512.6(b)(10))  employed  in  the  Service  for 
which  a  statement  is  filed  shall  be  listed 
by  name,  showing  the  original  cost  to 
the  carrier  or  to  any  related  company, 
plus  the  cost  of  improvements, 
conversions,  and  alterations,  less  the 
cost  of  any  deductions.  All  additions 
and  deductions  made  during  the  period 
shall  be  shown  on  a  gross  and  pro  rata 
basis,  reflecting  the  number  of  days  they 
were  applicable  during  the  period.  The 
result  of  these  computations  shall  be 
called  Adjusted  Cost.  Where  any  of  the 
above  figures  differ  from  those  reported 
in  Schedule  222  or  220,  respectively,  of 
the  annual  financial  statements  Forms 
FMC-63  or  FMC-64,  the  differences 
shall  be  set  forth  and  fully  explained. 

(i)  The  cargo  vessels  employed  in  the 
Service  shall  be  categorized  and  treated 
separately  as  follows: 

(A)  For  those  cargo  vessels  employed 
exclusively  in  the  Service  for  the  entire 
period,  inclusive  of  normal  periodic  lay¬ 
ups,  the  adjusted  cost  shall  be  included 
in  the  total  to  be  allocated  to^e  Trade. 
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(B)  For  those  cargo  vessels  employed 
in  the  Service  for  less  than  the  entire 
period,  the  adjusted  costs  shall  be 
prorated  between  voyages  in  the  Service 
and  voyages  in  Other  Services.  The  total 
number  of  days  of  service  excludes 
layup  days  and  is  therefore  likely  to  be 
less  than  the  number  of  days  in  the 
reporting  period.  Lay-up  days  of  vessels 
in  this  category  will  normally  be 
allocated  to  the  respective  Services  on 
the  same  basis  used  in  allocating  the 
adjusted  costs  of  such  vessels,  i.e., 
active  days.  However,  if  one  or  more  of 
the  vessels  normally  employed  in  the 
Service  has  been  diverted  temporarily  to 
Other  Services  in  lieu  of  incurring  lay-up 
expense,  no  assignment  of  lay-up  time  to 
Other  Services  is  required.  If  a  vessel(s) 
is  permanently  with^awn  from  the 
Service  and  laid-up  pending  disposition, 
the  period  of  lay-up  shall  be  assigned  to 
Other  Services.  However,  if  the  vessel 
has  been  regularly  employed  in  the 
Service,  the  adjusted  cost  will  be 
assigned  on  active  days.  An  inequitable 
number  of  lay-up  days  shall  not  be 
assigned  to  the  Service  or  to  the  Trade. 
That  portion  of  the  adjusted  cost  of  the 
vessels  not  allocated  to  Other  Services 
shall  be  included  in  the  total  to  be 
allocated  to  the  Trade. 

(ii)  Hie  total  of  the  adjusted  cost  of  all 
vessels  employed  in  the  Service  during 
the  period  which  has  not  been  allocate 
to  Other  Services,  as  required  in  section 
512.6(b](l)(i)(B]  above,  shall  be 
distributed  between  the  Trade  and 
Other  Cargo  in  the  cargo-cube  mile 
relationship. 

(2)  Reserve  for  Depreciation — Vessels 
(Schedules  A-Il  and  A-n(A )). 

(i)  Each  cargo  vessel  (excluding 
vessels  chartered  under  leases  which 
are  not  capitalized  in  accordance  with 
§  512.6(b](10))  employed  in  the  Service 
shall  be  listed  separately,  showing  for 
each  its  depreciable  life  and  residual 
value.  For  vessels  owned  the  entire 
year,  the  accumulated  reserve  for 
depreciation  as  of  the  beginning  and  the 
end  of  the  year  shall  be  reported  and  the 
arithmetic  average  computed  This 
amount  shall  be  allocated  to  the  Service 
and  to  the  Trade  in  the  same 
proportions  as  the  cost  of  the  vessel  was 
allocated  on  Schedule  A-I  or  A-I(A). 
When  any  such  Hgure  is  different  from 
that  reported  in  Schedule  222  or  221, 
respectively,  of  Forms  FMC-63  or  FMC- 
64,  the  difference  shall  be  set  forth  and 
fully  explained.  If  the  depreciable  life  of 
any  equipment  installed  on  a  vessel 
differs  from  the  depreciable  life  of  the 
vessel,  the  cost  and  the  depreciation 
bases  shall  be  set  forth  separately. 

(ii)  For  any  vessels  disposed  of  during 
the  period,  a  proportional  reduction 
shall  be  made  in  the  reserve  for 


depreciation  corresponding  to  the 
similar  deduction  required  by 
$  512.6(b)(1).  The  reserve  for 
depreciation  upon  which  the 
proportional  reduction  is  calculated 
'  shall  be  the  average  of  the  reserves  for 
depreciation  at  the  beginning  of  the  year 
and  at  date  of  disposal. 

(iii)  For  any  vessels  acquired  during 
the  period,  the  proportional  addition  to 
the  reserve  fimd  shall  be  calculated  as 
one-half  of  the  reserve  for  depreciation 
on  that  vessel  at  the  end  of  the  year. 

(3)  Vessel  Statistics  (Schedules  A-III 
andA-UI(A)). 

Carriers  shall  provide  vessel  Statistics 
as  required  by  Schedule  A-IU  or  A- 
in(A). 

(4)  Investment  in  Other  Property  and 
Equipment  (Schedules  A-IVandA- 
rV(A));  Reserve  for  Depreciation— Other 
Property  and  Equipment  (Schedules  A- 
VandA-V(A)). 

(i)  Actual  investment,  representing 
original  cost  to  the  carrier  or  to  any 
related  company,  in  other  fixed  assets 
employed  in  the  Service  shall  be 
reported  as  of  the  beginning  of  the  year. 
Acciunulated  reserves  for  depreciation 
for  these  assets  shall  be  reported  both 
as  of  the  beginning  and  the  end  of  the 
year.  The  arithmetic  average  of  the 
reserves  shall  also  be  shown  and  shall 
be  the  amount  deducted  from  original 
cost  in  determining  rate  base.  Additions 
and  deductions  during  the  period  shall 
also  be  reported,  and  the  carrier  shall 
report  as  Aough  all  such  changes  took 
place  at  midyear  except  for  those 
involving  substantial  sums,  which  shall 
be  pro-rated  on  a  daily  basis.  Assets 
shall  be  grouped'in  major  categories  as 
required  by  Forms  FMC-63  or  FMC-64. 
Allocation  to  the  Trade  shall  be  based 
upon  the  actual  use  of  the  specific  asset 
or  group  of  assets  within  the  Trade.  For 
those  assets  employed  in  a  general 
capacity,  such  as  office  furniture  and 
fixtures,  the  vessel  operating  expense 
relationship  shall  be  employed  for 
allocation  purposes.  The  basis  of 
allocation  to  the  Trade  shall  be  set  forth 
and  fully  explained. 

(ii)  With  respect  to  any  significant 
deductions,  the  reserve  shall  be 
proportionately  reduced  as  required  by 
§  512.6(b)(2)(ii). 

(iii)  When  any  of  the  figures  required 
differ  from  those  reported  in  Forms 
FMC-63  or  FMC-64,  the  differences 
shall  be  set  forth  and  fully  explained. 

(5)  Working  Capital  (Schedule  A-VI). 
Working  Capital  for  carriers  which 
file  Form  FM&-64  shall  be  determined 
as  average  voyage  expense.  Average 
voyage  expense  shall  be  calculated  on 
the  basis  of  the  actual  expenses  of 
operating  and  maintaining  the  vessel(s) 
employed  in  the  Service  (excluding  lay¬ 


up  expenses)  for  a  period  represented 
by  the  average  length  of  time  of  all 
voyages  (excluding  lay-up  periods) 
during  the  period  in  which  any  cargo 
was  carried  in  the  Trade.  Expenses  for 
operating  and  maintaining  the  vessels 
employed  in  the  Trade  shall  include: 
Gross  Vessel  Operating  Expense 
(accounts  701-741,  743-749,  752-773, 
855-858,  861-863,  867-880,  888-894), 
Administrative  and  General  Expense 
(accounts  901-925,  927-952,  989,  990  less 
account  670),  and  Interest  Expense 
(accounts  960,  961)  allocated  to  the 
Trade  as  provided  in  S  512.6(c)  (2),  (4) 
and  (5).  For  this  purpose,  if  the  average 
voyage,  as  determined  above,  is  of  less 
than  90  days  duration,  the  expense  of 
hull  and  machinery  insurance  and 
protection  and  indemnity  insurance 
(accounts  730  and  732,  respectively) 
shall  be  determined  to  be  90  days, 
provided  that  such  allowance  for 
insurance  expense  shall  not,  in  the 
aggregate,  exceed  the  total  actual 
insurance  expense  for  the  period. 

(6)  Working  Capital  (Schedule  A- 
V1(A)).  • 

Working  Capital  for  carriers  which 
file  Form  FMC^3  shall  be  determined 
as  the  average  monthly  expense. 
Average  monthly  expenses  shall  be 
equal  to  one-twelfth  of  the  expenses  of 
the  carrier  during  the  relevant  12-month 
period,  computed  by  adding  Gross 
Vessel  Operating  Expense, 
Administrative  and  General  Expense- 
Net,  Interest  Expense,  and  Inactive 
Vessel  Expense,  each  as  allocated  to  the 
Trade,  and  dividing  the  total  by  12. 

(7)  Investment  in  Other  Assets 
(Schedules  A-VII  and  A-VII(A)}: 
Reserve  for  Depreciation — Other  Assets 
(Schedules  A-VIII  and  A-VIII(A}), 

Any  other  assets  claimed  by  the 
carrier  as  components  of  its  rate  base 
shall  be  set  forth  separately  in  a 
schedule  and  supported  by  Forms  FMC- 
63  or  FMC-64.  The  basis  of  allocation  to 
the  Trade  and  computations  of 
percentages  employed  shall  be  set  forth 
and  fully  explained.  Where  other  assets 
are  subject  to  depreciation,  the  amount 
of  the  reserve  to  be  subtracted  from  the 
original  cost  in  determining  the 
component  of  rate  base  shall  be  the 
arithmetic  average  of  the  reserves  for 
depreciation  as  of  the  beginning  and  the 
end  of  the  year.  Capital  Construction 
Funds  and  other  special  funds  are 
specifically  excluded  from  rate  base. 

(8)  Property  and  Equipment  of  Related 
Companies. 

Property  and  equipment  of  related 
companies  used  by  ^e  filing  carrier  in 
the  Trade  shall  be  reported  in 
accordance  with  $  S  512.6(b)  (1),  (2),  (4) 
and  (7)  of  this  part.  The  cost  of  such 
assets  shall  be  that  which  is  recorded  on 
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the  books  of  the  related  company. 
Where  such  assets  are  included  in  the 
rate  base,  the  profits  or  losses  from 
intercompany  transactions  related  to 
such  assets  are  to  be  eliminated  in 
accordance  with  §  512.6(c](ll)  of  this 
part. 

(9)  Capitalization  of  Interest  During 
Construction  (Schedules  A-IX  and  A- 
IX(A)). 

(i)  Interest  shall  be  capitalized  on  all 
funds  (including  the  carrier's  own  funds) 
actually  employed  in  the  design, 
engineering  study,  performance 
inspection,  construction,  reconstruction 
or  reconditioning  of  a  capital  asset.  Such 
asset  shall  be -owned  in  the  carrier’s 
name  or  in  the  name  of  any  of  its  related 
companies.  Should  a  carrier  capitalize 
interest  on  its  assets  or  those  of  related 
companies,  it  shall  produce  any 
information  related  to  these  assets  upon 
request  of  the  Commission.  Interest  on 
funds  expended  shall  be  eligible  for 
capitalization  when  all  of  the  following 
conditions  and  requirements  are  met; 

(A)  The  construction  period  is  12 
months  or  greater.  The  construction 
period  begins  when  construction  work 
commences  on  the  asset  and  ends  when 
the  asset  is  ready  for  use  by  the  carrier. 
Strike  periods  during  which  construction 
is  delayed  for  8  or  more  consecutive 
days  shall  not  be  included  in 
determining  whether  the  12-month 
requirement  is  met;  and, 

(B)  Payments  are  made  on  a  periodic 
basis  during  the  period  of  design  and 
construction. 

(ii)  Interest  shall  be  calculated  starting 
with  the  Hrst  payment  and  on  each 
subsequent  payment  thereafter.  The  rate 
employed  shall  be  the  average  prime 
rate  for  the  month  in  which  the  payment 
is  made,  as  set  forth  in  the  Federal 
Reserve  Bulletin. 

(iii)  A  detailed  description  of  the 
interest  calculations  shall  be  submitted 
for  each  capital  asset  included  in  the 
rate  base  of  the  carrier  in  the  first  year 
of  its  inclusion.  Such  description  shall 
be  set  forth  on  Schedule  A-IX  or  A- 
IX(A),  “Capitalization  of  Interest  During 
Construction."  Capitalized  interest  shall 
be  included  in  the  rate  base  when  the 
asset  is  included  in  the  rate  base,  in 
accordance  with  §  512.6(b)  and  in  the 
same  allocable  amounts  as  the  asset.  A 
schedule  shall  be  provided  each  time  a 
rate  base  statement  is  submitted,  setting 
forth  the  year  in  which  an  interest 
calculation  statement  was  submitted  for 
each  asset  which  includes  capitalized 
construction  interest  in  the  rate  base. 

(iv)  The  effects  of  the  interest-during- 
construction  provisions  shall  be 
applicable  to  all  work  completed  after 
December  31, 1977. 


(10)  Capitalization  of  Leases 
(Schedules  A-X  and  A-X(A)). 

Leased  assets  which  are  capitalized 
on  the  carrier’s  books  and  which  meet 
the  AICPA  guidelines  for  capitalization 
in  effect  on  the  date  that  this  rule  is 
published  in  the  Federal  Register  may 
also  be  included  in  rate  base.  Schedule 
A-X  or  A-X(A),  “Capitalization  of 
Leases,"  shall  be  submitted  setting  forth 
pertinent  information  relating  to  the 
lease  and  the  details  of  the 
capitalization  calculation.  Allocations  to 
the  Trade  shall  follow  the  requirements 
of  §  512.6(b)(1)  Investment  in  Vessels,  or 
§  512.6(b)(4)  Other  Property  and 
Equipment. 

(c)  Income  Account  (Exhibits  B  and 
B(A)} — (1)  Operating  Revenue 
(Schedules  ^I  and  B-I(A)). 

(i)  Revenue  allocated  to  the  Trade 
shall  include  only  revenue  ehmed  from 
the  common  carriage  of  cargo  in  the 
domestic  offshore  trade  diuing  the 
period,  except  that  minor  amounts  of 
other  cargo  may  be  considered  Trade 
cargo  in  accordance  with  §  512.2(j). 
Revenue  Hgures  shall  be  reported  in 
total  for  the  Trade  and  separately  for 
each  of  the  15  inbound  commodities 
(listed  by  tariff  descriptions)  producing 
the  highest  revenues  for  the  inbound 
portion  of  the  Trade,  and  for  each  of  the 
15  outbound  commodities  (listed  by 
tariff  descriptions)  producing  the  highest 
revenues  for  the  outbound  portion  of  the 
Trade.  Where  fewer  than  15 
commodities  account  for  at  least  90 
percent  of  the  total  revenue  for  either 
the  inbound  or  outbound  portion  of  the 
Trade,  only  those  commodities  need  be 
separately  reported.  Where  the  same 
commodity  is  carried  under  several 
tariff  designations  having  different  rates 
(e.g.,  potatoes  refrigerated,  potatoes 
non-refrigerated,  potatoes  in  bags, 
potatoes  in  containers),  each  of  these 
tariff  designations  shall  be  considered 
as  an  individual  commodity. 

(ii)  Where  the  applicable  tariff 
establishes  a  single  freight-all-kinds 
(FAK)  rate  for  containers  that  may  hold 
more  than  one  commodity,  individual 
commodity  designations  shall  be 
disregarded  in  considering  that  tariff 
item  for  purposes  of  subparagraph  (i) 
above. 

(2)  Vessel  Operating  Expense 
(Schedule  B-II). 

A  vessel  operating  expense  summary 
for  the  period  in  which  any  cargo  was  ' 
carried  in  the  Service  shall  be 
submitted.  Allocations  to  the  Trade 
shall  be  on  the  following  basis: 

(i)  For  all  voyages  in  &e  Service, 
vessel  expense  shall  be  allocated  to  the 
Trade  in  the  cargo-cube  mile  or  cargo 
cube  relationship,  as  appropriate. 

Should  any  of  the  elements  of  vessel 


expense  be  directly  allocable  to  specific 
cargo,  such  direct  allocations  shall  be 
made  and  explained. 

(ii)  Port,  terminal  and  container/baige 
expenses  shall  be  assigned  directly,  to 
the  extent  possible,  by  ports  at  which 
incurred,  to  the  Trade  and  Other  Cargo, 
or  otherwise  allocated  on  the  basis  of 
cargo  cube  loaded  and  discharged  at' 
each  port. 

(iii)  Passenger  Revenue  less  passenger 
brokerage.  Other  Voyage  Revenue  and 
Other  Shipping  Operations  Revenues 
shall  be  deducted  from  Vessel  Operating 
Expense.  Passenger  Revenue — ^Net  and 
Other  Voyage  Revenue  should  be 
allocated  between  the  Trade  and  Other 
Cargo  in  the  cargo-cube  mile  or  cargo- 
cube  relationship,  as  appropriate.  Other 
Shipping  Operations  Revenue  should  be 
assigned  directly,  to  the  extent  possible, 
or  otherwise  allocated  on  the  basis  of 
cargo  cube  loaded  and  discharged  at 
each  port.  Any  direct  assignments  shall 
be  fully  set  forth  and  explained. 

(3)  Vessel  Operating  Expense 
(Schedule  B-II(A)). 

This  schedule  shall  be  submitted  by 
carriers  who  annually  file  Form  FMC-63. 
Where  multiple  barge  units  are  towed 
by  a  single  tug,  vessel  expense  shall  be 
allocated  on  the  basis  of  the  cargo-cube 
relationship. 

(4)  Administrative  and  General 
Expense  (Schedules  B-III  and  B-III(A)). 

Administrative  and  general  expenses, 
less  agency  fees,  commissions  and 
brokerage  earned,  shall  be  allocated  to 
the  Trade  using  the  vessel  operating 
expense  relationship.  Direct 
assignments  should  be  made  where 
practical,  particularly  with  respect  to 
advertising  expense  related  to  the 
operation  of  passenger  and  combination 
vessels.  Any  direct  assignment  shall  be 
set  forth  and  explained.  Charitable 
contributions  shall  not  be  allocated  to 
the  Trade.  In  those  instances  where  a 
carrier  is  engaged  in  other  businesses  in 
addition  to  shipping.  Administrative  and 
General  Expenses  (A&G)  should  be 
allocated  to  each  business  in  the  ratio  of 
total  operating  expenses  for  each 
business  [less  A&G  and  income  taxes) 
to  total  company  operating  expenses 
[less  A&G  and  income  taxes). 

(5)  Interest  Expense  and  Debt 
Payments  (Schedules  B-IV  and  B- 
IV(A)). 

This  schedule  shall  set  forth  the  total 
interest  and  debt  payments,  apportioned 
between  principal  and  interest,  short 
and  long-term,  on  debt  and  lease 
obligations.  Principal  and  interest  shall 
be  allocated  to  the  Trade  in  the  ratio 
that  Trade  rate  base  less  working 
capital  bears  to  company-wide  assets 
less  current  assets.  Where  related 
company  assets  are  employed  by  the 
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filing  company,  the  balance  sheet  figures 
on  the  related  company’s  books  for  such 
assets  shall  be  added  to  the  company¬ 
wide  total  in  computing  the  ratio.  In 
those  instances  where  interest  expenses 
are  capitalized  in  accordance  with 
§  512.6(bK9),  a  deduction  shall  be  made 
for  the  amount  so  capitalized. 

(6)  Inactive  Vessel  Expense 
(Schedules  B-  V  and  B-  V(A }). 

Inactive  vessel  expense  shall,  in 
general,  be  allocated  by  vessel  on  the 
same  basis  as  the  investment  in  such 
vessel  is  included  in  the  rate  base. 
Inactive  vessel  expense  applicable  to 
vessels  not  used  in  the  Service  shall  be 
excluded. 

(7)  Depreciation  and  Amortization 
(Schedules  B-VI  and  B-VI(A)). 

Depreciation  and  amortization  of 
assets  included  in  the  rate  base  shall  be 
allocated  on  the  same  bases  as  are  the 
specific  assets. 

(8)  Construction-Differential  Subsidy 
Refund  (Schedule  B-VII). 

Construction-differential  subsidy 
refunds  paid  or  payable  to  the  Maritime 
Administration  in  connection  with 
vessels  employed  on  a  part-time  basis  in 
the  Service  and  applicable  to  the  period 
for  which  a  report  is  being  made  shall  be 
allocated  to  the  Trade  in  the  ratio  that 
the  cargo-cube  miles  of  cargo  carried  in 
the  Trade  bear  to  the  total  cargo-cube 
miles  of  cargo  in  the  Service. 

Calculation  of  expenses  incurred  due  to 
construction-differential  subsidy  refunds 
must  be  reported  on  Schedule  B-VII. 

(9)  Other  Income  or  Expense 
(Schedules  B-VIII  and  B-VIII(A)). 

(i)  Any  other  elements  of  income  or 
expense,  wholly  or  partially  applicable 
to  the  Trade,  shall  be  fully  explained  by 
a  schedule  showing  details  of  allocation 
and  reconciliation  with  figures  shown 
on  Forms  FMC-63  or  FMC-64. 

(ii)  Operating-differential  subsidy 
refunds  under  section  605(a)  of  the 
Merchant  Marine  Act,  1936,  shall  not  be 
allocated  to  the  Trade. 

(10)  Provisions  for  Income  Tax. 

Federal,  State,  and  other  income  taxes 

shall  be  listed  separately.  If  the 
company  is  organized  outside  the  United 
States,  it  shall  indicate  the  entity  to 
which  it  pays  income  taxes  and  the  rate 
of  tax  applicable  to  its  taxable  income 
for  the  subject  year.  Federal,  State  and 
other  income  taxes  shall  be  calculated 
at  the  statutory  rate. 

(11)  Related  Company  Transactions 
(Schedules  B-IX  and  B-IX(A)). 

The  net  income  (loss)  after  Federal 
income  taxes  from  transactions  in  the 
Service  with  related  companies  shall  be 
allocated  to  the  Trade.  Such  allocations 
shall  be  made  on  the  same  basis  as  the 
specific  expense  was  allocated  to  the 
Trade.  Income  taxes  should  be  assigned 


to  related  company  transactions  based 
on  the  statutory  tax  rate.  The  methods 
employed  shall  be  fully  explained  in 
Schedule  B-IX  or  B-IX(A),  “Related 
Company  Transactions.” 

(d)  Rate  of  Return  (Exhibits  C  and 
C(A)} — (1)  General. 

All  carriers  are  required  to  calculate 
rate  of  return  on  rate  base.  However,  the 
Commission  or  individual  carriers,  at 
the  Commission’s  discretion,  may  also 
employ  fixed  coverage  and/or  operating 
ratios. 

(2)  Return  on  Rate  Base. 

(i)  The  return  on  rate  base  will  be 
computed  by  dividing  Trade  net  income 
plus  interest  expense  by  Trade  rate 
base. 

(ii)  The  reasonableness  of  a  carrier’s 
return  on  rate  base  will  be  based  on  a 
comparative  analysis  of  the  carrier’s 
projected  return  on  rate  base  with  the 
rate  of  return  on  total  capital  earned  by 
comparable  U.S.  corporations.  This 
technique,  the  comparable  earnings  test, 
is  based  on  an  analysis  of  the  earnings 
of  U.S.  corporations  over  an  extended 
period  of  time.  From  these  time-series 
data,  the  average  rate  of  return  earned 
by  U.S.  corporations  is  computed,  and, 
where  appropriate,  adjusted  for  current 
trends  in  rates  of  return,  the  cost  of 
money  and  relative  risk. 

(3)  Fixed  Charges  Coverage  Ratio. 

(i)  The  fixed  charges  coverage  ratio 
shall  be  computed  by  dividing  the  total 
of  net  income,  interest  expense, 
depreciation  and  amortization  expense, 
and  the  provision  for  income  taxes  as 
allocated  to  the  Trade  by  the  Trade 
fixed  charges.  Fixed  charges  applicable 
to  the  Trade  are  the  total  of  interest 
expense,  principal  payments,  and 
capitalized  lease  obligations: 

(ii)  In  order  to  evaluate  the 
reasonableness  of  a  carrier’s  fixed 
charges  coverage  ratio,  the  staff  will 
analyze  the  debt-coverage  ratios  for  a 
variety  of  entities  including,  but  not 
limited  to:  (A)  Public  utilities;  (B) 
Government-owned  corporations;  (C) 
Rural  electric  cooperatives;  (D)  Various 
municipal  enterprises  such  as  airports 
and  hospitals;  and  (E)  Various  sectors  of 
the  transportation  industry,  including 
subsidized  and  unsubsidized  ocean 
carriers.  'The  staff  will  analyze  the 
subject  carrier’s  debt-coverage  ratio  in 
light  of  the  nature  of  its  debt  structure 
(i.e.,  long  term  or  short  term),  the  overall 
risk  conditions  facing  the  carrier  and  the 
market  environment  within  which  the 
carrier  is  operating. 

(4)  Operatingfiatio. 

(i)  ’The  operating  ratio  will  be 
computed  by  dividing  total  Trade 
expenses  (adjusted  for  related  company 
transactions)  by  total  Trade  revenue. 


(ii)  The  reasonableness  of  a  carrier’s 
operating  ratio  will  be  determined  by 
comparing  it  to  the  operating  ratios  of 
other  regulated  and  non-regulated 
companies,  adjusted  for  relative  risk.  In 
conjunction  with  the  operating  ratio,  the 
staff  may  also  consider  other  financial 
ratios,  such  as  (1)  current;  (2)  leverage; 
and  (3)  turnover.  The  carrier’s  stability 
in  earnings  as  compared  to  that  of  other 
firms  will  also  be  considered. 

(e)  Application  for  Waiver  (Exhibits  D 
andD(A)). 

(1)  Carriers  requesting  a  waiver  of  the 
filing  requirements  of  this  part  must 
submit  an  application  (Exhibit  D)  and 
the  information  required  in  §  512.2(e)  of 
this  part. 

(2)  The  data  submitted  with  the 
appUcation  must  be  certified  by  the 
corporate  officer  responsible  for  the 
maintenance  and  accuracy  of  the  books, 
accounts  and  financial  records  of  the 
carrier.  The  certificate  shall  be  notarized 
and  state  that  the  data  submitted  with 
the  application  have  been  prepared  from 
the  regularly  maintained  books  and 
records  of  the  carrier  and  that,  to  the 
best  of  the  certificant’s  knowledge,  the 
facts  submitted  are  true  and  correct. 

(f)  Initial  Tariff  Filing  Supporting 
Data  (Exhibits  E  and  E( A)). 

(1)  Carriers  filing  initial  tari^s  as 
defined  in  §  512.5(r)  shall  complete  and 
file  Exhibit  E  and  the  information 
required  in  §  512.2(n)  of  this  part. 

(2)  The  data  submitted  with  the  filing 
must  be  certified  by  the  corporate 
officer  responsible  for  the  maintenance 
and  accuracy  of  the  books,  accounts  and 
financial  records  of  the  carrier.  The 
certificate  shall  be  notarized  and  state 
that  the  data  have  been  prepared  from 
the  regularly  maintained  books  and 
records  of  the  carrier  and  that,  to  the 
best  of  the  certificant’s  knowledge,  the 
facts  submitted  are  true  and  correct. 

By  the  Commission. 

Francis  C.  Humey, 

Secretary. 

|FR  Ooc.  80-1575  Filed  1-16-80;  8:45  am] 
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summary:  This  amendment  makes 
changes  to  the  cost  principles  applicable 
to  educational  institutions.  It  is  based 
upon  revised  cost  principles  published 
by  the  Office  of  Management  and 
Budget  in  Circular  A-21,  February  26, 
1979.  The  revision  is  intended  to  provide 
for  more  consistent  treatment  of  costs 
and  to  clarify  provisions  that  were 
considered  too  vague  and  subject  to 
varying  interpretations. 

EFFECTIVE  DATE:  October  1, 1979. 

FOR  FURTHER  INFORMATION  CONTACT: 

Philip  G.  Read,  Director,  Federal 
Procurement  Regulations  Directorate, 
Office  of  Acquisition  Policy  (703-557- 
8947). 

SUPPLEMENTARY  INFORMATION:  The 

revision  to  Subpart  1-15.3  pertaining  to 
contract  with  educational  institutions 
supersedes  all  existing  coverage  in 
Subparts  1-15.3  and  1-15.8. 

The  table  of  contents  for  Part  1-15  is 
amended  by  revising  all  entires  for 
Subpart  1-15.3  and  by  deleting  entries 
for  Subpart  1-15.8  as  follows: 

Subpart  1-15.3— Contracts  vmth 
Educational  Institutions 

Sec. 

1-15.300  Scope  of  subpart 
1-15.301  Applicability. 

1-15.302  Policy  quides. 

1-15.303  Cost  principles — OMB  Circular  A- 

21. 

Subpart  1-15.8  [Deleted] 

1-15.800  through  1-15.809-5  [Deleted] 

Subpart  1-15.3  is  recaptioned  and 
revised  to  read  as  follows: 

Subpart  1-15.3  Contracts  With 
Educational  institutions 

S  1-15.300  Scope  of  subpart 

This  subpart  sets  forth  principles  for 
determining  allowable  costs  applicable 
to  contracts  and  subcontracts  performed 
by  educational  institutions. 

Identification  of  the  circumstances  or 
the  extent  of  agency  and  institutional 
participation  in  the  financing  of  a 
particiilar  project  is  outside  the  scope  of 
this  subpart.  I^ovision  for  profit  or  other 
increment  above  cost  is  also  outside  the 
scope  of  this  subpart. 

§1-15.301  Applicability. 

The  principles  in  this  subpart  shall  be 
used  in  determining  the  allowable  costs 
applicable  to  research  and  development, 
training,  and  other  sponsored  work 
performed  by  colleges  and  universities 
under  cost  reimbursement  contracts  and 
subcontracts.  The  subpart  also  shall  be 
used  as  a  guide  in  the  pricing  of  Hxed- 
price  contracts  and  subcontracts. 


§1-15.302  Policy  guidaa. 

The  cost  principles  prescribed  by  this 
subpart  are  designed  to  provide  that  the 
Federal  Government  bear  its  fair  share 
of  total  costs,  determined  in  accordance 
with  generally  accepted  accounting 
principles,  except  when  restricted  or 
prohibited  by  law.  Additional  agency 
restrictions  on  individual  items  of  cost 
are  not  authorized. 

1-15.303  Cost  principles— OMB  CIrctilar 
A-21 

The  “Principles  For  Determining  Cost 
Applicable  To  Grants.  Contracts  And 
Other  Agreements  With  Educational 
Institutions’*  promulgated  by  the  Office 
of  Management  and  Budget  in  OMB 
Circular  A-21,  February  26, 1979,  (44  FR 
12368,  Mar.  6, 1979)  are  prescribed  by 
this  section  for  use  in  contracts  and 
subcontracts.  Although  the  circulair 
applies  to  grants  and  other  agreements 
as  well  as  contracts  and  subcontracts, 
the  Federal  Procurement  Regulations 
only  apply  the  provisions  of  the  circular 
to  contracts  and  subcontracts.  The  text 
of  OMB  Circular  A-21  is  as  follows: 

EXECUTIVE  OFnCE  OF  THE 
PRESIDENT 

Office  of  Management  and  Budget 
[Circular  No.  A-21  Rev.] 

February  26, 1979. 

Cost  Principles  for  Educational 
Institutions 

1.  Purpose.  This  Circular  estabilishes 
principles  for  determining  cost 
applicable  to  grants,  contracts,  and 
other  agreements  with  educational 
institutions.  The  principles  deal  with  the 
subject  of  cost  determination,  and  make 
no  attempt  to  identify  the  circumstances 
or  dictate  the  extent  of  agency  and 
institutional  participation  in  the 
financing  of  a  particular  project.  The 
principles  are  designed  to  provide  that 
the  Federal  Government  bear  its  fair 
share  of  total  costs,  determined  in 
accordance  with  generally  accepted 
accounting  principles,  except  where 
restricted  or  prohibited  by  law. 

Agencies  are  not  expected  to  place 
additional  restrictions  on  individual 
items  of  cost.  Provision  for  proHt  or 
other  increment  above  cost  is  outside 
the  scope  of  this  Circular. 

2.  Supersession.  The  Circular 
supersedes  Federal  Management 
Circular  73-8,  dated  December  19, 1973. 
FMC  73-8  is  revised  and  reissued  under 
its  original  designation  of  OMB  Circular 
No.  A-21. 

3.  Applicability,  a.  All  Federal 
agencies  that  sponsor  research  and 
development,  training,  and  other  work 
at  educational  institutions  shall  apply 


the  provision  of  this  Circular  in 
determining  the  costs  incurred  for  such 
work.  The  principles  shall  also  be  used 
as  a  guide  in  the  pricing  of  fixed  price  or 
liunp  sump  agreements. 

b.  In  addition.  Federally  Funded 
Research  and  Development  Centers 
associated  with  educational  institutions 
shall  be  required  to  comply  with  the 
Cost  Accounting  Standards,  rules  and 
regulations  issued  by  the  Cost 
Accounting  Standards  Board,  and  set 
forth  in  4  CFR  Ch.  Ill:  provided  that  they 
are  subject  thereto  under  defense 
related  contracts. 

4.  Responsibilities.  The  successful 
application  of  cost  accounting  principles 
requires  development  of  mutual 
understanding  between  representatives 
of  educational  institutions  and  of  the 
Federal  Government  as  to  their  scope, 
implementation,  and  interpretation. 

5.  Attachment  The  principles  and 
related  policy  guides  are  set  forth  in  the 
Attachment,  “Principles  for  determining 
costs  applicable  to  grants,  contracts, 
and  other  agreements  with  educational 
institutions.” 

6.  Effective  date.  The  provisions  of 
this  Circular  shall  be  effective  October 
1. 1979.  The  provisions  shall  be 
implemented  by  institutions  as  of  the 
start  of  their  firat  fiscal  year  beginning 
after  that  date.  Earlier  implementation, 
or  a  delay  in  implementation  of 
individual  provisions,  is  permitted  by 
mutual  agreement  between  an 
institution  and  the  cognizant  Federal 
agency. 

7.  Inquiries.  Further  information 
concerning  this  Circular  may  be 
obtained  by  contacting  the  Hnancial 
Management  Branch.  Budget  Review 
Division,  Office  of  Management  and 
Budget,  Washington.  D.C.  20503, 
telephone  (202)  395-6823. 

lames  T.  McIntyre,  Jr., 

Director. 

Attachment  Circular  No.  A-21 — Principles  for 
Determining  Costs  Applicable  to  Grants, 
Contracts,  and  Other  Agreements  With 
Educational  Institutions 

Table  of  Contents 

A.  Purpose  and  Scope 

1.  Objectives 

2.  Policy  guides 

3.  Application 

B.  Definition  of  Terms 

1.  Major  functions  of  an  institution 

a.  Instruction  < 

b.  Departmental  research 

c.  Organized  research 

d.  Other  sponsored  activities  ' 

e.  Other  institutional  activities 

2.  Sponsored  agreement 

3.  Allocation 

C.  Basic  Considerations 

1.  Composition  of  total  costs 
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2.  Factors  a^ecting  allowability  of  costs 

3.  Reasonable  costs 

4.  Allocable  costs 

5.  Applicable  credits 

6.  Costs  incurred  by  State  and  local 

governments — 

7.  Limitations  on  allowance  of  costs 

D.  Direct  Costs 

1.  General 

2.  Application  to  sponsored  agreements 

E.  Indirect  Costs 

1.  Generaf 

2.  Criteria  for  distribution 

F.  Identification  and  Assignment  of  Indirect 
Costs 

1.  Depreciation  and  use  allowances 

2.  Operation  and  maintenance  expenses 

3.  General  administration  and  general 

expenses 

4.  Departmental  administration  expenses 

5.  Sponsored  projects  administration 

6.  Library  expenses 

7.  Student  administration  and  services 

8.  Offset  for  indirect  expenses  otherwise 

provided  for  by  the  Government 

G.  Determination  and  Application  of  Indirect 
Cost  Rate  or  Rates 

1.  Indirect  cost  pools 

2.  The  distribution  basis 

3.  Negotiated  lump  sum  for  indirect  costs 

4.  Predetermined  Hxed  rates  for  indirect  costs 

5.  Negotiated  fixed  rates  and  carry-forward 

provisions 

H.  Simplified  Method  for  Small  Institutions 

I.  General 

2.  Simplified  procedure 

J.  General  Provisions  for  Selected  Items  of 
Cost 

1.  Advertising  costs 

2.  Bad  debts 

3.  Civil  defense  costs 

4.  Commencement  and  convocation  costs 

5.  Communication  costs 

6.  Compensation  for  personal  services 

7.  Contingency  provisions 

8.  Deans  of  faculty  and  graduate  schools 

9.  Depreciation  and  use  allowances 

10.  Donated  services  and  property 

11.  Employee  morale,  health,  and  welfare 

costs  and  credits 

12.  Entertainment  costs 

13.  Equipment  and  other  capital  expenditures 

14.  Fines  and  penalties 

15.  Fringe  benefits 

16.  Insurance  and  indemnification 

17.  Interest,  fund  raising,  and  investment 

management  costs 

18.  Labor  relations  costs 

19.  Losses  on  other  sponsored  agreements  or 

contracts 

20.  Maintenance  and  repair  costs 

21.  Material  costs 

22.  Memberships,  subscriptions,  and 

professional  activity  costs 

23.  Patent  costs 

24.  Plant  security  costs 

25.  Preagreement  costs 

26.  Professional  services  costs 

27.  Profits  and  losses  on  disposition  of  plant 

equipment  or  other  capital  assets 

28.  Proposal  costs 

29.  Public  information  services  costs 

30.  Rearrangement  and  alteration  costs 


31.  Reconversion  costs 

32.  Recruiting  costs 

33.  Rental  cost  of  buildings  and  equipment 

34.  Royalties  and  other  costs  for  use  of 

patents 

35.  Sabbatical  leave  costs 

36.  Scholarships  and  student  aid  costs 

37.  Severance  pay 

38.  Specialized  service  facilities 

39.  Special  services  costs 

40.  Student  activity  costs 

41.  Taxes 

42.  Transportation  costs 

43.  Travel  costs 

44.  Termination  costs  applicable  to  sponsored 

agreements 

K.  Certification  of  Charges 

Principles  for  Determining  Costs 
Applicable  to  Grants,  Contracts,  and 
Other  Agreements  With  Educational 
Institutions 

A.  Purpose  and  scope 

1,  Objectives.  This  Attachment 
provides  principles  for  determining  the 
costs  applicable  to  research  and 
development,  training,  and  other 
sponsored  work  performed  by  colleges 
and  universities  under  grants,  contracts, 
and  other  agreements  with  the  Federal 
Government.  These  agreements'are 
referred  to  as  sponsored  agreements. 

2.  Policy  guides.  The  successful 
application  of  these  cost  accounting 
principles  requires  development  of 
mutual  understanding  between 
representatives  of  universities  and  of 
the  Federal  Government  as  to  their 
scope,  implementation,  and 
interpretation.  It  is  recoj^zed  that — 

a.  The  arrangements  lor  Federal 
agency  and  institutional  participation  in 
the  financing  of  a  research,  training,  or 
other  project  are  properly  subject  to 
negotiation  between  the  agency  and  the 
institution  concerned,  in  accordance 
with  such  Government-wide  criteria  or 
legal  requirements  as  may  be  applicable. 

b.  Each  institution,  possessing  its  own 
unique  combination  of  staff,  facilities, 
and  experience,  should  be  encouraged 
to  conduct  research  and  educational 
activities  in  a  manner  consonant  with  its 
own  academic  philosophies  and 
institutional  objectives. 

c.  The  dual  role  of  students  engaged  in 
research  and  the  resulting  benefits  to 
sponsored  agreements  are  fundamental 
to  the  research  effort  and  shall  be 
recognized  in  the  application  of  these 
principles. 

d.  Each  institution,  in  the  fulfillment  of 
its  obligations,  should  employ  sound 
management  practices. 

e.  The  application  of  these  cost 
accounting  principles  should  require  no 
significant  changes  in  the  generally 
accepted  accounting  practices  of 
colleges  and  universities.  However,  the 
accounting  practices  of  individual 


colleges  and  universities  must  support 
the  accumulation  of  costs  as  required  by 
the  principles,  and  must  provide  for 
adquate  documentation  to  support  costs 
charged  to  sponsored  agreements. 

f.  Cognizant  Federal  agencies 
involved  in  negotiating  indirect  cost 
rates  and  auditing  should  assure  that 
institutions  are  generally  applying  these 
cost  accounting  principles  on  a 
consistent  basis.  Where  wide  variations 
exist  in  the  treatment  of  a  given  cost 
item  among  institutions,  the 
reasonableness  and  equitableness  of 
such  treatments  should  be  fully  • 
considered  during  the  rate  negotiations 
and  audit. 

3.  Application.  These  principles  shall 
be  used  in  determining  the  allowable 
costs  of  work  performed  by  colleges  and 
imiversities  imder  sponsored 
agreements.  The  principles  shall  also  be 
used  in  determining  the  costs  of  work 
performed  by  such  institutions  under 
subgrants,  cost-reimbursement 
subcontracts,  and  other  awards  made  to 
them  under  sponsored  agreements.  They 
also  shall  be  used  as  a  guide  in  the 
pricing  of  fixed-price  contracts  and 
subcontracts  where  costs  are  used  in 
determining  the  appropriate  price.  The 
principles  do  not  apply  to: 

a.  Arrangements  under  which  Federal 
financing  is  in  the  form  of  loans, 
scholarships,  fellowship,  traineeships,  or 
other  fixed  amounts  based  on  such 
items  as  eduction  allowance  or 
published  tutition  rates  and  fees  of  an 
institution. 

b.  Capitation  awards. 

c.  Other  awards  under  which  the 
institution  is  not  required  to  account  to 
the  Government  for  actual  costs 
incurred. 

B.  Definition  of  terms 

1.  Major  functions  of  an  institution 
refers  to  instruction  (includes 
departmental  research],  organized 
research,  other  sponsored  activities,  and 
other  institutional  activities  as  defined 
below: 

a.  Instruction  means  the  teaching  and 
training  activities  of  an  institution. 
Except  for  research  training  as  provided 
in  c  below,  this  term  includes  all 
teaching  and  training  activities,  whether 
they  are  offered  for  credits  toward  a 
degree  or  certificate  or  on  a  noncredit 
basis,  and  whether  they  are  offered 
through  regular  academic  departments 
or  separate  divisions,  such  as  a  summer 
school  division  or  an  extension  division. 

b.  Departmental  research  means  all 
research  and  development  activities  that 
are  not  organized  research  and, 
consequently,  are  not  separately 
budgeted  and  accounted  for. 
Departmental  research,  for  purposes  of 
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this  document,  is  not  considered  as  a 
major  function  of  an  institution  but  as  a 
part  of  the  instruction  function  of  the 
institution. 

c.  Organized  research  means  all 
research  and  development  activities  of 
an  institution  that  are  separately 
budgeted  and  accoimted  for.  This  term 
includes  research  and  development 
activities  that  are  sponsored  by  Federal 
and  non-Federal  agencies  and 
organizations,  as  well  as  those  that  are 
separately  budgeted  by  the  institution 
under  an  internal  allocation  of 
institutional  funds.  It  also  includes 
activities  involving  the  training  of 
individuals  in  research  techniques 
(commonly  called  research  training) 
where  such  activities  utilize  the  same 
facilities  as  other  research  and 
development  activities,  and  where  such 
activities  are  not  included  in  the 
instruction  function.  The  costs  of 
organized  research  and  development 
activities  include  all  costs  incurred  by 
the  institution  in  performing  the 
activities. 

d.  Other  sponsored  activities  means 
programs  and  projects  financed  by 
Federal  and  non-Federal  agencies  and 
organizations  which  involve  the 
performance  of  work  other  than 
instruction  and  organized  research. 
Examples  of  such  programs  and  projects 
are  health  service  projects,  and 
conununity  service  programs.  However, 
when  any  of  these  activities  are 
undertaken  by  the  institution  without 
outside  support,  they  may  be  classified 
as  other  institutional  activities. 

e.  Other  institutional  activities  means 
all  activities  of  an  institution  except:  (1) 
Instruction,  departmental  research, 
organized  research,  and  other  sponsored 
activities,  as  defined  above;  (2)  indirect 
cost  activities  identified  in  Section  F; 
and  (3)  specialized  service  facilities 
described  in  Section  J38.  Other 
institutional  activities  include  operation 
of  residence  halls,  dining  halls,  hospitals 
and  clinics,  student  unions, 
intercollegiate  athletics,  bookstores, 
faculty  housing,  student  apdhments, 
guest  houses,  chapels,  theaters,  public 
museums,  and  other  similar  auxiliary 
enterprises.  This  definition  also  includes 
any  other  categories  of  activities,  costs 
of  which  are  “imallowable"  to 
sponsored  agreements,  unless  otherwise 
indicated  in  the  agreements. 

2.  Sponsored  agreement,  for  piuposes 
of  this  Circular,  means  any  grant, 
contract,  or  other  agreement  between 
the  institution  and  the  Federal 
Government. 

3.  Allocation  means  the  process  of 
assigning  a  cost,  or  a  group  of  costs,  to 
one  or  more  cost  objective,  in 
reasonable  and  realistic  proportion  to 


the  benefit  provided  or  other  equitable 
relationship.  A  cost  objective  may  be  a 
major  function  of  the  institution,  a 
particular  service  or  project  a 
sponsored  agreement  or  an  indirect  cost 
activity,  as  described  in  Section  F.  The 
process  may  entail  assigning  a  cost(s) 
directly  to  a  final  cost  objective  or 
through  one  or  more  intermediate  cost 
objectives. 

C.  Basic  considerations 

1.  Composition  of  total  costs.  The  cost 
of  a  sponsored  agreement  is  comprised 
of  the  allowable  direct  costs  incident  to 
its  performance,  plus  the  allocable 
portion  of  the  allowable  indirect  costs  of 
the  institution,  less  applicable  credits  as 
described  in  5  below. 

2.  Factors  affecting  allowability  of 
costs.  The  tests  of  allowability  of  costs 
under  these  principles  are:  (a)  They 
must  be  reasonable;  (b)  they  must  be 
allocable  to  sponsored  agreements 
under  the  principles  and  methods 
provided  herein;  (c)  they  must  be  given 
consistent  treatment  through  application 
of  those  generally  accepted  accounting 
principles  appropriate  to  the 
circumstances;  and  (d)  they  must 
conform  to  any  limitations  or  exclusions 
set  forth  in  these  principles  or  in  the 
sponsored  agreement  as  to  types  or 
amoimts  of  cost  items. 

3.  Reasonable  costs.  A  cost  may  be 
considered  reasonable  if  the  nature  of 
the  goods  or  services  acquired  or 
applied,  and  the  amount  involved 
therefor,  reflect  the  action  that  a  prudent 
person  would  have  taken  under  the 
circumstances  prevailing  at  the  time  the 
decision  to  incur  the  cost  was  made. 
Major  considerations  involved  in  the 
determination  of  the  reasonableness  of  a 
cost  are:  (a)  Whether  or  not  the  cost  is 
of  a  type  generally  recognized  as 
necessary  for  the  operation  of  the 
institution  or  the  performance  of  the 
sponsored  agreement:  (b)  the  restraints 
or  requirements  imposed  by  such  factors 
as  arm’s-length  bargaining.  Federal  and 
State  laws  and  regulations,  and 
sponsored  agreement  terms  and 
conditions;  (c)  whether  or  not  the 
individuals  concerned  acted  with  due 
prudence  in  the  circumstances, 
considering  their  responsibilities  to  the 
institution,  its  employees,  its  students, 
the  Government,  and  the  public  at  large; 
and  (d)  the  extent  to  whidi  the  actions 
taken  with  respect  to  the  incurrence  of 
the  cost  are  consistent  with  established 
institutional  policies  and  practices 
applicable  to  the  work  of  the  institution 
generally,  including  sponsored 
agreements. 

4.  Allocable  costs — a.  A  cost  is 
allocable  to  a  particular  cost  objective 
(i.e.,  a  specific  function,  project. 


sponsored  agreement,  department,  or 
the  like)  if  the  goods  or  services 
involved  are  chargeable  or  assignable  to 
such  cost  objective  in  accordance  with 
relative  benefits  received  or  other 
equitable  relationship.  Subject  to  the 
foregoing,  a  cost  is  allocable  to  a 
sponsored  agreement  if  (1)  it  is  inciured 
solely  to  advance  the  work  under  the 
sponsored  agreement;  (2)  it  benefits  both 
the  sponsored  agreement  and  other 
work  of  the  institution,  in  proportions 
that  can  be  approximated  through  use  of 
reasonable  methods,  or  (3)  it  is 
necessary  to  the  overall  operation  of  the 
institution  and.  in  light  of  the  principles 
provided  in  this  Circular,  is  deemed  to 
be  assignable  in  part  to  sponsored 
projects.  Where  the  purchase  of 
equipment  or  other  capital  items  is 
specifically  authorized  under  a 
sponsored  agreement,  the  amounts  thus 
authorized  for  such  purchases  are 
assignable  to  the  sponsored  agreement 
regardless  of  the  use  that  may 
subsequently  be  made  of  the  equipment 
or  other  capital  items  involved. 

b.  Any  costs  allocable  to  a  particular 
sponsored  agreement  under  the 
standards  provided  in  this  Circular  may 
not  be  shifted  to  other  sponsored 
agreements  in  order  to  meet  deficiencies 
caused  by  oveirims  or  other  fund 
considerations,  to  avoid  restrictions 
imposed  by  law  or  by  terms  of  the 
sponsored  agreement,  or  for  other 
reasons  of  convenience. 

5.  Applicable  credits — a.  The  term 
applicable  credits  refers  to  those 
receipts  or  negative  expendihires  that 
operate  to  offset  or  reduce  direct  or 
indirect  cost  items.  Typical  examples  of 
such  transactions  are:  Purchase 
discounts,  rebates,  or  allowances; 
recoveries  or  indemnities  on  losses;  and 
adjustments  of  overpayments  or 
erroneous  charges.  'This  term  also 
includes  “educational  discounts”  on 
products  or  services  provided 
specifically  to  educational  institutions, 
such  as  discounts  on  computer 
equipment,  except  where  the 
arrangement  is  clearly  and  explicitly 
identified  as  a  gift  by  the  vendor. 

b.  In  some  instances,  the  amounts 
received  fi'om  the  Federal  Government 
to  finance  institutional  activities  or 
service  operations  should  be  treated  as 
applicable  credits.  Specifically,  the 
concept  of  netting  such  credit  items 
against  related  expenditures  should  be 
applied  by  the  institution  in  determining 
the  rates  or  amounts  to  be  charged  to 
sponsored  agreements  for  services 
rendered  whenever  the  facilities  or  other 
resources  used  in  providing  such 
services  have  been  financed  directly,  in 
whole  or  in  part,  by  Federal  funds.  (See 


3: 


Federal  Register  /  Vol.  45.  No.  12  /  Thursday.  January  17.  1980  /  Rules  and  Regulations 


300 


Sections  F8,  J9a.  and  }38  for  areas  of 
potential  application  in  the  matter  of 
direct  Federal  Hnancing.) 

6.  Costs  incurred  by  State  and  local 
governments.  Costs  incurred  or  paid  by 
State  or  local  governments  on  behalf  of 
their  colleges  and  universities  for  fringe 
benefit  programs  such  as  pension  costs 
and  FICA  and  any  other  costs 
specifically  incurred  on  behalf  of.  and  in 
direct  benefit  to,  the  institutions  are 
allowable  costs  of  such  institutions 
whether  or  not  these  costs  are  recorded 
in  the  accounting  records  of  the 
institutions,  subject  to  the  following: 

a.  The  costs  meet  the  requirements  of 
Cl  through  5  above. 

b.  The  costs  are  properly  supported  by 
cost  allocation  plans  in  accordance  with 
applicable  Federal  cost  accounting 
principles. 

c.  The  costs  are  not  otherwise  borne 
directly  or  indirectly  by  the  Federal 
Government, 

7.  Limitations  on  allowance  of  costs. 
Sponsored  agreements  may  be  subject 
to  statutory  requirements  that  limit  the 
allowance  of  costs.  When  the  maximum 
amount  allowable  under  a  limitation  is 
less  than  the  total  amount  determined  in 
accordance  with  the  principles  in  this 
Circular,  the  amount  not  recoverable 
under  a  sponsored  agreement  may  not 
be  charged  to  other  sponsored 
agreements. 

D.  Direct  costs 

1.  General.  Direct  costs  are  those 
costs  that  can  be  identified  specifically 
with  a  particular  sponsored  project,  an 
instructional  activity,  or  any  other 
institutional  activity:  or  that  can  be 
directly  assigned  to  such  activities 
relatively  easily  with  a  high  degree  of 
accuracy. 

2.  Application  to  sponsored 
agreements.  Identification  with  the 
sponsored  work  rather  than  the  nature 
of  the  goods  and  services  involved  is  the 
determining  factor  in  distinguishing 
direct  from  indirect  costs  of  sponsored 
agreements.  Typical  costs  charged 
directly  to  a  sponsored  agreement  are 
the  compensation  of  employees  for 
performance  of  work  under  the 
sponsored  agreement,  including  related 
fringe  benefit  costs  to  the  extent  they 
are  consistently  treated,  in  like 
circumstances,  by  the  institution  as 
direct  rather  than  indirect  costs;  the 
costs  of  materials  consumed  or 
expended  in  the  performance  of  the 
work;  and  other  items  of  expense 
incurred  for  the  sponsored  agreement, 
including  extraordinary  utility 
consumption.  The  cost  of  materials 
supplied  from  stock  or  services  rendered 
by  specialized  facilities  or  other 
institutional  service  operations  may  be 


included  as  direct  costs  of  sponsored 
agreements,  provided  such  items  are 
consistently  treated,  in  like 
circumstances,  by  the  institution  as 
direct  rather  than  indirect  costs,  and  are 
charged  under  a  recognized  method  of 
computing  actual  costs,  and  conform  to 
generally  accepted  costs  accounting 
practices  consistently  followed  by  the 
instibition. 

E.  Indirect  costa 

1.  General.  Indirect  costs  are  those 
that  are  incurred  for  common  or  joint 
objectives  and  therefore  caimot  be 
identified  readily  and  specifically  with  a 
particular  sponsored  project,  an 
instructional  activity,  or  any  other 
institutional  activity.  At  educational 
institutions  such  costs  normally  are 
classified  imder  the  following  indirect 
cost  categories:  Depreciation  and  use 
allowances,  general  administration  and 
general  expenses,  sponsored  projects 
administration  expenses,  operation  and 
maintenance  expenses,  library 
expenses,  departmental  administration 
expenses,  and  student  administration 
and  services. 

2.  Criteria  for  distribution. — a.  Base 
period.  A  base  period  for  distribution  of 
indirect  costs  is  the  period  during  which 
the  costs  are  incurred.  The  base  period 
normally  should  coincide  with  the  fiscal 
year  established  by  the  institution,  but 
in  any  event  the  base  period  should  be 
so  selected  as  to  avoid  inequities  in  the 
distribution  of  costs. 

b.  Need  for  cost  groupings.  The 
overall  objective  of  the  indirect  cost 
allocation  process  is  to  distribute  the 
indirect  costs  described  in  Section  F  to 
the  major  functions  of  the  institution  in 
proportions,  reasonably  consistent  with 
the  nature  and  extent  of  their  use  of  the 
institution’s  resources.  In  order  to 
achieve  this  objective,  it  may  be 
necessary  to  provide  for  selective 
distribution  by  establishing  separate 
groupings  of  cost  within  one  or  more  of 
the  indirect  cost  categories  referred  to  in 
El  above.  In  general,  the  cost  groupings 
established  within  a  category  shoiild 
constitute,  in  each  case,  a  pool  of  those 
items  of  expense  that  are  considered  to 
be  of  like  nature  in  terms  of  their 
relative  contribution  to  (or  degree  of 
remoteness  from)  the  particular  cost 
objectives  to  which  distribution  is 
appropriate.  Cost  groupings  should  be 
established  considering  the  general 
guides  provided  in  c  below.  Each  such 
pool  or  cost  grouping  should  then  be 
distributed  individually  to  the  related 
cost  objectives,  using  ^e  distribution 
base  or  method  most  appropriate  in  the 
light  of  the  guides  set  forth  in  d  below. 

c.  General  considerations  on  cost 
groupings.  The  extent  to  which  separate 


cost  groupings  and  selective  distribution 
would  be  appropriate  at  an  institution  is 
a  matter  of  judgjnent  to  be  determined 
on  a  case-by-case  basis.  Typical 
situations  vi^ich  may  warrant  the 
establishment  of  two  or  more  separate 
cost  groupings  (based  on  account 
classification  or  analysis]  within  an 
indirect  cost  category  include  but  are 
not  limited  to  the  following: 

(1)  Where  certain  items  or  categories 
of  expense  relate  solely  to  one  of  the 
major  functions  of  the  institution  or  to 
less  than  all  functions,  such  expenses 
should  be  set  aside  as  a  separate  cost 
grouping  for  direct  assignment  or 
selective  allocation  in  accordance  with 
the  guides  provided  in  E2b  and  d. 

(2)  Where  any  types  of  expense 
ordinarily  treated  as  general 
administration  or  departmental 
administration  are  charged  to  sponsored 
agreements  as  direct  costs,  expenses 
applicable  to  other  activities  of  the 
institution  when  incurred  for  the  same 
purposes  in  like  circumstances  must, 
through  separate  cost  groupings,  be 
excluded  from  the  indirect  costs 
allocable  to  those  sponsored  agreements 
and  included  in  the  direct  cost  of  other 
activities  for  cost  allocation  purposes. 

(3)  where  it  is  determined  that  certain 
expenses  are  for  the  support  of  a  service 
unit  or  facility  whose  output  is 
susceptible  of  measurement  of  a 
workload  or  other  quantitative  basis, 
such  expenses  should  be  set  aside  as  a 
separate  cost  grouping  for  distribution 
on  such  basis  to  organized  research, 
instructional,  and  other  activities  at  the 
institution  or  within  the  department. 

(4)  Where  activities  provide  their  own 
purchasing,  personnel  administration, 
building  maintencance  or  similar 
service,  the  distribution  of  general 
administration  and  general  expenses,  or 
operation  and  maintenance  expenses  to 
such  activities  should  be  accomplished 
through  cost  groupings  which  include 
only  that  portion  of  central  indirect 
costs  (such  as  for  overall  management) 
which  are  properly  allocable  to  such 
activities. 

(5)  Where  the  institution  elects  to 
treat  fiinge  benefits  as  indirect  charges, 
such  costs  should  be  set  aside  as  a 
separate  cost  grouping  for  selective 
distribution  to  related  cost  objectives. 

(6)  The  number  of  separate  cost 
groupings  within  a  category  should  be 
held  within  practical  limits,  after  taking 
into  consideration  the  materiality  of  the 
amounts  involved  and  the  degree  of 
precision  attainable  through  less 
selective  methods  of  distribution. 

d.  Selection  of  distribution  method^ 
(1)  Acutal  conditions  must  be  taken  into 
account  in  selecting  the  method  or  base 
to  be  used  in  distributing  individual  cost 
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groupings.  The  essential  consideration 
in  selecting  a  base  is  that  it  be  the  one 
best  suited  for  assigning  the  pool  of 
costs  to  cost  objectives  in  accordance 
with  benehts  derived;  a  traceable  cause 
and  effect  relationship:  or  logic  and 
reason,  where  neither  beneht  nor  cause 
and  effect  relationship  is  determinable. 

(2)  Where  a  cost  grouping  can  be 
identiHed  directly  with  the  cost 
objective  benefited,  it  should  be 
assigned  to  that  cost  objective. 

(3)  Where  the  expenses  in  a  cost 
grouping  are  more  general  in  nature,  the 
distribution  may  be  based  on  a  cost 
analysis  study  which  results  in  an 
equitable  distribution  of  the  costs.  Such 
cost  analysis  studies  may  take  into 
consideration  weighting  factors, 
population,  or  space  occupied  if 
appropriate.  Cost  analysis  studies, 
howeer,  must  (a)  be  appropriately 
documented  in  sufficient  detail  for 
subsequent  review  by  the  cognizant 
Federal  agency,  (b)  distribute  the  costs 
to  the  related  cost  objectives  in 
accordance  with  the  relative  benefits 
derived,  (c)  be  statistically  souna,  (d)  be 
performed  specifically  at  the  institution 
at  which  the  results  are  to  be  used,  and 
(e)  be  reviewed  periodically,  but  not  less 
frequently  than  every  two  years, 
updated  Uf  necessary,  and  used 
consistently.  Any  assumptions  made  in 
the  study  must  be  stated  and  explained. 
The  use  of  cost  analysis  studies  and 
periodic  changes  in  the  method  of  cost 
distribution  must  be  fully  justified. 

(4)  If  a  cost  analysis  study  is  not 
performed,  or  if  the  study  does  not  result 
in  an  equitable  distribution  of  the  costs, 
the  distribution  shall  be  made  in 
accordance  with  the  appropriate  base 
cited  in  Section  F..  imless  one  of  the 
following  conditions  is  met:  (a)  It  can  be 
demonstrated  that  the  use  of  a  different 
base  would  result  in  a  more  equitable 
allocation  of  the  costs,  or  that  a  more 
readily  available  base  would  not 
increase  the  costs  charged  to  sponsored 
agreements,  or  (b)  the  institution 
qualifies  for,  and  elects  to  use,  the 
simplified  method  for  computing  indirect 
cost  rates  described  in  Section  H. 

e.  Order  of  Distribution — (1)  Indirect 
cost  categories  consist  of  depreciation 
and  use  allowance,  operation  and 
maintenance,  general  administration 
and  general  expenses,  departmental 
administration,  sponsored  projects 
administration,  library,  and  student 
administration  and  services,  as 
described  in  Section  F. 

(2)  Depreciation  and  use  allowances, 
operation  and  maintenance  expenses, 
and  general  administrative  and  general 
expenses  should  be  allocated  in  that 
order  to  the  remaining  indirect  cost 
categories  as  well  as  to  the  major 


functions  and  specialized  service 
facilities  of  the  institution.  Other  cost 
categories  may  be  allocated  in  the  order 
determined  to  be  most  appropriate  by 
the  institutions.  When  cross  allocation 
of  costs  is  made  as  provided  in  (3) 
below,  this  order  of  allocation  does  not 
apply. 

(3)  Normally  an  indirect  cost  category 
will  be  considered  closed  once  it  has 
been  allocated  to  other  cost  objectives, 
and  costs  may  not  be  subsequently 
allocated  to  it.  However,  a  cross 
allocation  of  costs  between  two  or  more 
indirect  cost  categories  may  be  used  if 
such  allocation  will  result  in  a  more 
equitable  allocation  of  costs.  If  a  cross 
allocation  is  used,  an  appropriate 
modification  to  the  composition  of  the 
indirect  cost  categories  described  in 
Section  F  is  required. 

F.  Identification  and  assignment  of 
indirect  costs. 

1.  Depreciation  and  use  allowances. — 
a.  The  expenses  under  this  heading  are 
the  portion  of  the  costs  of  the 
institution’s  buildings,  capital 
improvements  to  land  and  buildings, 
and  equipment  which  are  computed  in 
accordance  with  Section  J9. 

b.  In  the  absence  of  the  alternatives 
provided  for  in  Section  E2d,  the 
expenses  included  in  this  category  shall 
be  allocated  in  the  following  mannen 

(1)  Depreciation  or  use  allowances  on 
buildings  used  exclusively  in  the 
conduct  of  a  single  function,  and  on 
capital  improvements  and  equipment 
used  in  such  buildings,  shall  be  assigned 
to  that  function. 

(2)  Depreciation  or  use  allowances  on 
buildings,  used  for  more  than  one 
function,  and  on  capital  improvements 
and  equipment  used  in  such  buildings, 
shall  be  allocated  to  the  individual 
functions  performed  in  each  building  on 
the  basis  of  usable  square  feet  of  space, 
excluding  common  areas  such  as 
hallways,  stairwells,  and  restrooihs. 

(3)  Depreciation  or  use  allowances  on 
buildings  and  capital  improvements 
where  space  is  used  jointly,  and  on 
equipment  used  jointly,  shall  be 
allocated  to  benefiting  functions  in 
proportion  to  the  total  salaries  and 
wages  applicable  to  the  joint  functions. 

(4)  Depreciation  or  use  allowances  on 
buildings,  capital  improvements,  and 
equipment  used  predominantly  for  one 
function  and  only  incidentally  for 
other(s),  may  be  assigned  to  the  function 
in  which  it  is  used  predominantly. 

(5)  Depreciation  or  use  allowances  on 
certain  capital  improvements  to  land, 
such  as  paved  parking  areas,  fences, 
sidewalks,  and  the  like,  not  included  in 
the  cost  of  buildings,  shall  be  allocated 
to  user  categories  of  students  and 


employees  on  a  full-time  equivalent 
basis.  The  amount  allocated  to  the 
student  category  shall  be  assigned  to  the 
instruction  function  of  the  institution. 
The  amount  allocated  to  the  employee 
category  shall  be  further  allocated  to  the 
major  functions  of  the  institution  in 
proportion  to  the  salaries  and  wages  of 
all  employees  applicable  to  those 
functions. 

2.  Operation  and  maintenance 
expenses — a.  The  expenses  under  this 
heading  are  those  that  have  been 
incurred  by  a  central  service 
organization  or  at  the  departmental 
level  for  the  administration,  supervision, 
operation,  maintenance,  preservation, 
and  protection  of  the  institution’s 
physical  plant.  They  include  expenses 
normally  incurred  for  such  items  as 
janitorial  and  utility  services;  repairs 
and  ordinary  or  normal  alterations  of 
buildings,  furniture  and  equipment;  and 
care  of  grounds  and  maintenance  and 
operation  of  buildings  and  other  plant 
facilities.  The  operation  and 
maintenance  expense  category  should 
also  include  the  fringe  benefit  costs 
applicable  to  the  salaries  and  wages 
included  therein,  and  depreciation  and 
use  allowance. 

b.  In  the  absence  of  the  alternatives 
provided  for  in  Section  E2d,  the 
expenses  included  in  the  category  shall 
be  allocated  in  the  same  manner  as 
described  in  Section  Fib  for 
depreciation  and  use  allowances. 

3.  General  administration  and  general 
expenses — a.  The  expenses  under  this 
heading  are  those  that  have  been 
incurred  for  the  general  excutive  and 
administrative  offices  of  educational 
institutions  and  other  expenses  of  a 
general  character  which  do  not  relate 
solely  to  any  major  function  of  the 
institution;  i.e.,  solely  to  (1)  instruction, 
(2)  organized  research,  (3)  other 
sponsored  activities,  or  (4)  other 
institutional  activities,  liie  general 
administration  and  general  expense 
category  should  also  include  the  fringe 
benefit  costs  applicable  to  the  salaries 
and  wages  included  therein,  an 
appropriate  share  of  operation  and 
maintenance  expense,  and  depreciation 
and  use  allowances. 

b.  In  the  absence  of  the  alternatives 
provided  for  in  Section  E2d,  the 
expenses  included  in  this  category  shall 
be  grouped  first  according  to  common 
major  functions  of  the  institution  to 
which  they  render  services  or  provide 
benefits.  The  aggregate  expenses  of 
each  group  shall  then  be  allocated  to 
serviced  or  benefited  functions  on  the 
modified  total  cost  basis.  Modified  total 
costs  consist  of  salaries  and  wages, 
fringe  benefits,  materials  and  supplies, 
services,  travel,  and  subgrants  and 
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subcontracts  up  to  $25,000  each.  When 
an  activity  included  in  this  indirect  cost 
category  provides  a  service  or  product 
to  another  institution  or  organization,  an 
appropriate  adjustment  must  be  made  to 
either  the  expenses  or  the  basis  of 
allocation  or  both,  to  assure  a  proper 
allocaction  of  costs. 

4.  Departmental  administration 
expenses — a.  The  expenses  under  this 
heading  are  those  that  have  been 
incurred  for  administrative  and 
supporting  services  that  benefit  common 
or  joint  departmental  activities  or 
objectives  in  academic  deans’  offices, 
academic  departments  and  divisions, 
and  organized  research  units.  Organized 
research  units  include  such  units  as 
institutes,  study  centers,  and  research 
centers.  Departmental  administration 
expenses  are  subject  to  the  following 
limitations. 

(1)  Academic  deans'  offices.  Salaries 
and  operating  expenses  are  limited  to 
those  attributable  to  administrative 
functions. 

(2)  Academic  departments:  (a)  The 
salaries  of  the  heads  of  academic 
departments,  divisions,  and  organized 
research  units  are  limited  to  amounts 
attributable  to  their  administrative 
duties.  Salaries  of  professorial  or 
professional  staff,  whose  appointment 
or  assignment  require  administrative 
work  that  benefits  sponsored  projects, 
may  also  be  included  to  the  extent  that 
the  portion  so  charged  is  clearly  and 
specifically  supported  as  required  in 
Section  ]6. 

(b)  Other  administrative  and 
supporting  expenses  incurred  within 
academic  departments  are  allowable 
provided  they  are  treated  consistently  in 
like  circumstances.  This  would  include 
expenses  such  as  the  salaries  of 
secretarial  and  clerical  staffs,  the 
salaries  of  administrative  officers  and 
assistants*  travel,  office  supplies, 
stockrooms,  and  the  like. 

(3)  Other  fringe  benefit  costs 
applicable  to  the  salaries  and  wages 
included  in  (1)  and  (2)  above  are 
allowable,  as  well  as  an  appropriate 
share  of  general  administration  and 
general  expenses,  operation  and 
maintenance  expenses,  and  depreciation 
and/or  use  allowances. 

b.  In  the  absence  of  the  alternatives 
provided  for  in  Section  E2d,  the 
expenses  included  in  this  category  shall 
be  allocated  as  follows: 

(1)  The  administrative  expenses  of  the 
dean’s  office  of  each  college  and  school 
shall  be  allocated  to  the  academic 
departments  within  that  college  or 
school  on  the  modified  total  cost  basis. 

(2)  The  administrative  expenses  of 
each  academic  department,  and  the 
department’s  share  of  the  expenses 


allocated  in  (1)  above  shall  be  allocated 
to  the  appropriate  functions  of  the 
department  on  the  modified  total  cost 
basis. 

5.  Sponsored  projects 
administration — a.  The  expenses  under 
this  heading  are  those  that  have  been 
incurred  by  a  separate  organization(s) 
established  primarily  to  administer 
sponsored  projects,  including  such 
functions  as  grant  and  contract 
administration  (Federal  and  non- 
Federal),  special  security,  purchasing, 
personnel  administration,  and  editing 
and  publishing  of  research  and  other 
reports.  They  include  the  salaries  and 
exp>enses  of  the  head  of  such 
organization,  his  assistants,  and  their 
immediate  staff,  together  with  the 
salaries  and  expenses  of  personnel 
engaged  in  supporting  activities 
maintained  by  the  organization,  such  as 
stock  rooms,  stenographic  pools,  and  the 
like.  The  salaries  of  professorial  or 
professional  staff  whose  appointments 
or  assignments  involve  the  performance 
of  such  administrative  work  may  also  be 
included  to  the  extent  that  the  portion  so 
charge  to  sponsored  agreements 
administration  is  clearly  identified  and 
supported  as  required  by  Section  }6. 

This  category  should  also  include  the 
fringe  benefit  costs  applicable  to  the 
salaries  and  wages  included  therein,  an 
appropriate  share  of  general 
administration  and  general  expenses, 
the  operation  and  maintenance 
expenses,  and  depreciation  and  use 
allowance.  Appropriate  adjustments 
should  be  made  for  services  provided  to 
other  functions  or  organizations. 

b.  In  the  absence  of  the  alternatives 
provided  for  in  Section  E2d,  the 
expenses  included  in  this  category  shall 
be  allocated  to  the  major  functions  of 
the  institution  under  which  the 
sponsored  projects  are  conducted  on  the 
basis  of  the  modified  total  cost  of 
sponsored  projects. 

c.  An  Appropriate  adjustment  shall  be 
made  to  eliminate  any  duplicate  charges 
to  sponsored  agreements  when  this 
category  includes  similar  or  identical 
activities  as  those  included  in  the 
general  administration  and  general 
expense  category  or  other  indirect  cost 
items,  such  as  accounting,  procurement, 
or  personnel  administration. 

6.  Library  expenses — a.  The  expenses 
under  this  heading  are  those  that  have 
been  incurred  for  the  operation  of  the 
library,  including  the  cost  of  books  and 
library  materials  purchased  for  the 
library,  less  any  items  of  library  income 
that  qualify  as  applicable  credits  under 
Section  C5.  The  library  expense 
categrory  should  also  include  the  fringe 
benefits  applicable  to  the  salaries  and 
wages  included  therein,  an  appropriate 


share  of  genera^administration  and 
general  expense,  operation  and 
maintenance  expense,  and  depreciation 
and  use  allowances.  Costs  incurred  in 
the  purchases  of  rare  books  (museum- 
type  books]  with  no  value  to  sponsored 
agreements  should  not  be  allocated  to 
them. 

b.  In  the  absence,of  the  alternatives 
provided  for  in  Section  E2d,  the 
expenses  included  in  this  cateogry  shall 
be  allocated  first  on  the  basis  of  primary 
categories  of  users,  including  students, 
professional  employees,  and  other  users. 

(1)  The  student  category  shall  consist 
of  full-time  equivalent  students  enrolled 
at  the  institution,  regardless  of  whether 
they  earn  credits  toward  a  degree  or 
certificate. 

(2)  The  professional  employee 
category  shall  consist  of  all  faculty 
members  and  other  professional 
employees  of  the  institution,  on  a  full¬ 
time  equivalent  basis. 

(3)  The  other  users  category  shall 
consist  of  all  other  users  of  library 
facilities..,^ 

c.  Amounts  allocated  in  b  above  shall 
be  assigned  further  as  follows: 

(1)  The  amount  in  the  student  category 
shall  be  assigned  to  the  instruction 
function  of  the  institution. 

(2)  The  amount  in  the  professional 
employee  category  shall  be  assigned  to 
the  major  functions  of  the  institution  in 
proportion  to  the  salaries  and  wages  of 
all  faculty  members  and  other 
professional  employees  applicable  to 
those  functions. 

(3)  The  amount  in  the  other  users 
category  shall  be  assigned  to  the  other 
institutional  activities  function  of  the 
instititution. 

7.  Student  administration  and 
services — a.  The  expenses  under  this 
heading  are  those  that  have  been 
incurred  for  the  administration  of 
student  affairs  and  for  services  to 
students,  including  expenses  of  such 
activities  as  deans  of  students, 
admissions,  registrar,  coimseling  and 
placement  services,  student  advisers, 
student  health  and  infirmary  services, 
catalogs,  and  commencements  and 
convocations.  The  salaries  of  members 
of  the  academic  staff  whose  academic 
appointments  or  assignments  involve 
the  performance  of  such  administrative 
or  service  work  may  also  be  included  to 
the  extent  that  the  portion  so  charged  is 
supported  pursuant  to  Section  ]6.  This 
expense  category  also  includes  the 
fringe  benefit  costs  applicable  to  the 
salaries  and  wages  included  therein,  an 
appropriate  share  of  general 
administration  and  general  expenses, 
operation  and  maintenance,  and  use 
allowances  and/or  depreciation. 


Federal  Register  /  Vol.  45,  No.  12  /  Thursday,  January  17,  1980  /  Rules  and  Regulations 


3303 


b.  In  the  absence  of  the  alternatives 
provided  for  in  Section  E2d,  the 
expenses  in  this  category  shall  be 
allocated  to  the  instruction  function,  and 
subsequently  to  sponsored  agreements 
in  that  function. 

8.  Offset  for  indirect  expenses 
otherwise  provided  for  by  the 
Government — a.  The  items  to  be 
accumulated  under  this  heading  are  the 
reimbursements  and  other  payments 
from  the  Federal  Govenunent  which  are 
made  to  the  institution  to  support  solely, 
specifically,  and  directly,  in  whole  or  in 
part,  any  of  the  administrative  or  service 
activities  described  in  Fl  through  7 
above. 

b.  The  items  in  this  group  shall  be 
treated  as  a  credit  to  the  affected 
individual  indirect  cost  category  before 
that  category  is  allocated  to  benefiting 
functions. 

G.  Determination  and  application  of 
indirect  cost  rate  or  rates 

1.  Indirect  cost  pools — a.  Subject  to  b 
below  the  separate  categories  of  indirect 
costs  allocated  to  each  major  function  of 
the  institution  as  prescribed  in  Section  F 
shall  be  aggregated  and  treated  as  a 
common  pool  for  that  function.  The«. 
amount  in  each  pool  shall  be  divided  by 
the  distribution  base  described  in  G2 
below  to  arrive  at  a  single  indirect  cost 
rate  for  each  function.  The  rate  for  each 
function  is  used  to  distribute  indirect 
costs  to  individual  sponsored 
agreements  of  that  function.  Since  a 
common  pool  is  established  for  each 
major  function  of  the  institution,  a 
separate  indirect  cost  rate  would  be 
established  for  each  of  the  major 
functions  described  in  Section  Bl  under 
which  sponsored  agreements  are  carried 
out. 

b.  In  some  instances  a  single  rate 
basis  for  use  across  the  board  on  ail 
work  within  a  major  function  at  an 
institution  may  not  be  appropriate.  A 
single  rate  for  research,  for  example, 
might  not  take  into  account  those 
different  environmental  factors  and 
other  conditions  which  may  affect 
substantially  the  indirect  costs 
applicable  to  a  particular  segment  of 
research  at  the  institution.  A  particular 
segment  of  research  may  be  that 
performed  under  a  single  sponsored 
agreement  or  it  may  consist  of  research 
under  a  group  of  sponsored  agreements 
performed  in  a  common  environment. 

The  environmental  factors  are  not 
limited  to  the  physical  location  of  the 
work.  Other  important  factors  are  the 
level  of  the  administrative  support 
required,  the  nature  of  the  facilities  or 
other  resources  employed,  the  scientific 
disciplines  or  technical  skills  involved 
the  organizational  arrangements  used. 


or  any  combination  thereof.  Where  a 
particular  segment  of  a  sponsored 
agreement  is  performed  within  an 
environment  which  appears  to  generate 
a  signiHcantly  different  level  of  indirect 
costs,  provision  should  be  made  for  a 
separate  indirect  cost  pool  applicable  to 
such  work.  The  separate  indirect  cost 
pool  should  be  developed  during  the 
regular  course  of  the  rate  determination 
process  and  the  separate  indirect  cost 
rate  resulting  therefrom  should  be 
utilized;  provided  it  is  determined  that 

(1)  such  indirect  cost  rate  differs 
significantly  from  that  which  would 
have  been  obtained  under  a.  above,  and 

(2)  the  voliune  of  work  to  which  such 
rate  would  apply  is  material  in  relation 
to  other  sponsored  agreements  at  the 
institution. 

2.  The  distribution  basis.  Indirect 
costs  shall  be  distributed  to  applicable 
sponsored  agreements  on  the  basis  of 
modibed  total  direct  costs,  consisting  of 
salaries  and  wages,  fringe  benefits, 
materials  and  supplies,  services,  travel, 
and  subgrants  and  subcontracts  up  to 
$25,000  each.  For  this  purpose,  an 
indirect  cost  rate  should  be  determined 
for  each  of  the  separate,  indirect  cost 
pools  developed  pursuant  to  Gl,  above. 
The  rate  in  each  case  should  be  stated 
as  the  percentage  which  the  amount  of 
the  pedicular  indirect  cost  pool  is  of  the 
modified  total  direct  costs  identified 
with  such  pool.  Other  bases  may  be 
used  where  it  can  be  demonstrated  that 
they  produce  more  equitable  results. 

3.  Negotiated  lump  sum  far  indirect 
costs.  A  negotiated  fixed  amount  in  lieu 
of  indirect  costs  may  be  appropriate  for 
self-contained,  off-campus,  or  primarily 
subcontracted  activities  where  the 
benefits  derived  from  an  institution’s 
indirect  services  cannot  be  readily  • 
determined.  Such  negotiated  indirect 
costs  will  be  treated  as  an  offset  before 
allocation  to  instruction,  organized 
research,  other  sponsored  activities,  and 
other  institutional  activities.  The  base 
on  which  such  remaining  expenses  are 
allocated  should  be  appropriately 
adjusted. 

4.  Predetermined  fixed  rates  for 
indirect  costs.  Pub.  L  87-638  (76  Stat. 
437)  authorizes  the  use  of  predetermined 
fixed  rates  in  determining  the  indirect 
cost  applicable  under  research 
agreements  with  educational 
institutions.  The  stated  objectives  of  the 
law  are  to  simplify  the  administration  of 
cost-type  research  and  development 
contracts  (including  grants)  with 
educational  institutions,  to  facilitate  the 
preparation  of  their  budgets,  and  to 
permit  more  expeditious  closeout  of 
such  contracts  when  the  work  is 
completed.  In  view  of  the  potential 


advantages  offered  by  this  procedure, 
consideration  should  be  given  to  the 
negotiation  of  predetermined  fixed  rates 
for  indirect  costs  in  those  situations 
where  the  cost  experience  and  other 
pertinent  facts  available  are  deemed 
sufficient  to  enable  the  parties  involved 
to  reach  an  informed  judgment  as  to  the 
probable  level  of  indirect  costs  during 
the  ensuing  accounting  period. 

5.  Negotiated  fixed  rates  and  carry¬ 
forward  provisions.  When  a  fixed  rate  is 
negotiated  in  advance  for  a  fiscal  year 
(or  other  time  period),  the  over-  or 
under-recovery  for  that  year  may  be 
included  as  an  adjustment  to  the 
indirect  cost  for  the  next  rate 
negotiation.  When  the  rate  is  negotiated 
before  the  carry-forward  adjustment  is 
determined,  the  carry-forward  amount 
may  be  applied  to  the  next  subsequent 
rate  negotiation.  When  such 
adjustments  are  to  be  made,  each  fixed 
rate  negotiated  in  advance  for  a  given 
period  will  be  computed  by  applying  the 
expected  indirect  costs  allocable  to 
sponsored  agreements  for  the  forecast 
period  plus  or  minus  the  carry-forward 
adjustment  (over-  or  under-recovery) 
fr'om  the  prior  period,  to  the  forecast 
distribution  base.  Unrecovered  amounts 
under  lump-sum  agreements  or  cost¬ 
sharing  provisions  of  prior  years  shall 
not  be  carried  forward  for  consideration 
in  the  new  rate  negotiation.  There  must, 
however,  be  an  advance  understanding 
in  each  case  between  the  institution  and 
the  cognizant  Federal  agency  as  to 
whether  these  differences  will  be 
considered  in  the  rate  negotiation  rather 
than  making  the  determination  after  the 
differences  are  known.  Further, 
institutions  electing  to  use  this  carry¬ 
forward  provision  may  not  subsequently 
change  without  prior  approval  of  the 
cognizant  Federal  agency.  In  the  event 
that  an  institution  returns  to  a 
postdetermined  rate,  any  over-  or  under¬ 
recovery  during  the  period  in  which 
negotiated  fixed  rates  and  carry-forward 
provisions  were  followed  will  be 
included  in  the  subsequent 
postdetermined  rates.  Where  multiple 
rates  are  used,  the  same  procedure  will 
be  applicable  for  determining  each  rate. 

H.  Simplified  method  for  small 
institutions. 

1.  General,  a.  Where  the  total  direct 
cost  of  work  covered  by  this  Circular  at 
an  institution  does  not  exceed  $3,000,000 
in  a  fiscal  year,  the  use  of  the  simplified 
procedure  described  in  2,  below,  may  be 
used  in  determining  allowable  indirect 
costs.  Under  this  simplified  procedure, 
the  institution's  most  recent  annual 
financial  report  and  immediately 
available  supporting  information  with 
salaries  and  wages  segregated  from 
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other  costs,  will  be  utilized  as  a  basis 
for  determining  the  indirect  cost  rate 
applicable  to  all  sponsored  agreements. 

b.  The  simplified  procedure  should  not 
be  used  where  it  produces  results  which 
appear  inequitable  to  the  Government  or 
the  institution.  In  any  such  case,  indirect 
costs  should  be  determined  through  use 
of  the  regular  procedure. 

2.  Simplified  procedure  a.  Establish 
the  total  amount  of  salaries  and  wages 
paid  to  all  employees  of  the  institution. 

b.  Establish  an  indirect  cost  pool 
consisting  of  the  expenditures  [exclusive 
of  capital  items  and  other  costs 
specifically  identified  as  unallowable) 
which  customarily  are  classified  under 
the  following  titles  or  their  equivalents: 

(1)  General  administration  and 
general  expenses  (exclusive  of  costs  of 
student  administration  and  services, 
student  activities,  student  aid.  and 
scholarships). 

(2)  Operation  and  maintenance  of 
physical  plant;  and  depreciation  and  use 
allowances;  after  appropriate 
adjustment  for  costs  applicable  to  other 
institutional  activities. 

(3)  Library. 

(4)  Department  administration 
expenses,  which  will  be  computed  as  20 
percent  of  the  salaries  and  expenses  of 
deans  and  heads  of  departments. 

In  those  cases  where  expenditures 
classihed  under  (1)  above  have 
previously  been  allocated  to  other 
institutional  activities,  they  may  be 
included  in  the  indirect  cost  pool.  The 
total  amount  of  salaries  and  wages 
included  in  the  indirect  cost  pool  must 
be  separately  identified. 

c.  Establish  a  salary  and  wage 
distribution  base,  determined  by 
deducting  h'om  the  total  of  salaries  and 
wages  as  established  in  a  above  the 
amount  of  salaries  and  wages  included 
under  b  above. 

d.  Establish  the  indirect  cost  rate, 
determined  by  dividing  the  amount  in 
the  indirect  cost  pool,  b  above,  by  the 
amount  of  the  distribution  base,  c  above. 

e.  Apply  the  indirect  cost  rate  to  direct 
salaries  and  wages  for  individual 
agreements  to  determine  the  amount  of 
indirect  costs  allocable  to  such 
agreements. 

/.  General  provisions  for  selected  items 
of  cost 

Sections  1  through  44  below  provide 
principles  to  be  applied  in  establishing 
the  allowability  of  certain  items 
involved  in  determining  cost.  These 
principles  should  apply  irrespective  of 
whether  a  particular  item  of  cost  is 
properly  treated  as  direct  cost  or 
indirect  cost.  Failure  to  mention  a 
particular  item  of  cost  is  not  intended  to 
imply  that  it  is  either  allowable  or 


unallowable;  rather  determination  as  to 
allowability  in  each  case  should  be 
based  on  the  treatment  provided  for 
similar  or  related  items  of  cost.  In  case 
of  a  discrepancy  between  the  provisions 
of  a  specihc  sponsored  agreement  and 
the  provisions  below,  the  agreement 
should  govern. 

1.  Advertising  costs,  a.  The  term 
advertising  costs  means  the  costs  of 
advertising  media  and  corollary 
administrative  costs.  Advertising  media 
include  magazines,  newspapers,  radio 
and  television  programs,  direct  mail, 
exhibits,  and  the  like. 

b.  The  only  advertising  costs 
allowable  are  those  which  are  solely  for 
(1)  the  recruitment  of  personnel  required 
for  the  performance  by  the  institution  of 
obligations  arising  under  the  sponsored 
agreement,  when  considered  in 
conjunction  with  all  other  recruitment 
costs,  as  set  forth  in  Section  }32;  (2)  the 
procurement  of  goods  and  services  for 
the  performance  of  the  sponsored 
agreement;  (3)  the  disposal  of  scrap  or 
surplus  materials  acquired  in  the 
performance  of  the  sponsored 
agreement  except  when  institutions  are 
reimbursed  for  ^sposal  costs  at  a 
predetermined  amoimt  in  accordance 
with  Attachment  N,  0MB  Circular  No. 
A-110;  or  (4)  other  speciHc  purposes 
necessary  to  meet  the  requirements  of 
the  sponsored  agreement. 

c.  Costs  of  this  nature,  if  incurred  for 
more  than  one  sponsored  agreement  or 
for  both  sponsored  work  and  other  work 
of  the  institution,  are  allowable  to  the 
extent  that  the  principles  in  Sections  D 
and  E  are  observed. 

2.  Bad  debts.  Any  losses,  whether 
actual  or  estimated,  arising  from 
uncollectible  accounts  and  other  claims, 
related  collections  costs,  and  related 
legal  costs,  are  unallowable. 

3.  Civil  defense  costs.  Civil  defense 
costs  are  those  incurred  in  planning  for, 
and  the  protection  of  life  and  property 
against,  the  possible  effects  of  enemy 
attack.  Reasonable  costs  of  civil  defense 
measures  (including  costs  in  excess  of 
normal  plant  protection  costs,  hrst-aid 
training  and  supplies,  firefighting 
training,  posting  of  additional  exit 
notices  and  directions,  and  other 
approved  civil  defense  measures) 
undertaken  on  the  institution’s  premises 
pursuant  to  suggestions  or  requirements 
of  civil  defense  authorities  are 
allowable  when  distributed  to  all 
activities  of  the  institution.  Capital 
expenditures  for  civil  defense  purposes 
will  not  be  allowed,  but  a  use  allowance 
or  depreciation  may  be  permitted  in 
accordance  with  provisions  set  forth  in 
Section  )9.  Costs  of  local  civil  defense 
projects  not  on  the  institution's  premises 
are  unallowable. 


4.  Commencement  and  convocation 
costs.  Costs  incurred  for 
commencements  and  convocations  are 
unallowable,  except  as  provided  for  in 
Section  F7. 

5.  Communication  costs.  Costs 
incurred  for  telephone  services,  local 
and  long  distance  telephone  calls, 
telegrams,  radiograms,  postage  and  the 
like,  are  allowable. 

6.  Compensation  for  personal 
services,  a.  General.  Compensation  for 
personal  services  covers  all  amounts 
paid  currently  or  accrued  by  the 
institution  for  services  of  employees 
rendered  during  the  period  of 
performance  under  sponsored 
agreements.  Such  amounts  include 
salaries,  wages,  and  fringe  benefits  (See 
Section  )15.).  These  costs,  are  allowable 
to  the  extent  that  the  total  compensation 
to  individual  employees  conforms  to  the 
established  policies  of  the  institution, 
consistently  applied,  and  provided  that 
the  charges  for  work  performed  directly 
on  sponsored  agreements  and  for  other 
work  allocable  as  indirect  costs  are 
determined  and  supported  as  provided 
below.  Charges  to  sponsored 
agreements  may  include  reasonable 
amounts  for  activities  contributing  and 
intimately  related  to  work  under  the 
agreements,  such  as  delivering  special 
lectures  about  specihc  aspects  of  the 
ongoing  activity,  writing  reports  and 
articles,  participating  in  appropriate 
seminars,  consulting  with  colleagues 
and  graduate  students,  and  attending 
meetings  and  conferences.  Incidental 
work  (that  in  excess  of  normal  for  the 
individual),  for  which  supplemental 
compensation  is  paid  by  an  institution 
under  institutional  policy,  need  not  be 
included  in  the  payroll  distribution 
systems  described  below,  provided  such 
work  and  compensation  are  separately 
identihed  and  documented  in  the 
financial  management  system  of  the 
institution. 

b.  Payroll  distribution.  For  each 
organizational  unit  of  an  institution,  the 
distribution  of  salaries  and  wages  of 
professipnal  or  professional  staff 
[whether  charged  direct  or  required  to 
be  distributed  to  more  than  one  activity 
for  purposes  of  allocating  indirect  costs) 
will  be  based  on  either  a  system  of 
monitored  workload  or  a  system  of 
personnel  activity  reports.  The  latter 
system  will  be  used  for  nonprofessional 
employees  whose  costs  are  charged 
direct  or  are  required  to  be  distributed 
to  more  than  one  activity  for  purposes  of 
allocating  indirect  costs.  In  the  use  of 
either  method,  it  is  recognized  that, 
because  of  the  nature  of  work  involved 
in  academic  institutions,  the  various  and 
often  interrelated  activities  of 
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professorial  and  professional  employees 
frequendy  cannot  be  measured  with  a 
high  degree  of  precision,  that  reliance 
must  be  placed  on  reasonably  accurate 
approximations,  and  that  acceptance  of 
a  degree  of  tolerance  in  measurement  is 
appropriate. 

c.  Monitored  workload.  Under  this 
method  the  distribution  of  salaries  and 
wages  applicable  to  sponsored 
agreements  is  based  on  budgeted  or 
assigned  workload,  updated  to  reflect 
anjr  significant  changes  in  workload 
distributions.  A  monitored  workload 
system  used  for  salaries  and  wages 
charged  directly  or  indirectly  to 
sponsored  agreements  will  meet  the 
following  standards: 

(1)  A  system  of  budgeted  or  assigned 
workload  will  be  incorporated  into  the 
ofncial  records  of  the  institution  and 
encompass  both  sponsored  and  all  other 
activities  on  an  integrated  basis.  The 
system  may  include  the  use  of 
subsidiary  records. 

(2)  The  system  will  reasonably  reflect 
workload  of  employees,  accounting  for 
100  percent  of  the  work  for  which  the 
employee  is  compensated  and  which  is 
required  in  fulfillment  of  the  employee's 
obligations  to  the  institution.  Because 
practices  vary  among  institutions  and 
within  institutions  as  to  the  total  activity 
constituting  a  full  workload — when 
expressed  in  measurable  units,  such  as 
contact  hours  in  teaching — the  system 
will  be  based  on  a  determination  for 
each  individual,  reflecting  the  ratio  of 
each  of  the  activities  which  comprise 
the  total  workload  of  the  individual.  (But 
see  Section  H  for  treatment  of  indirect 
costs  imder  the  simplified  method  for 
small  institutions.) 

(3)  The  system  will  provide  for 
modification  of  an  individual’s  salary 
distribution  commensurate  with  any 
significant  change  in  the  employee’s 
workload  or  the  ratio  of  activities 
comprising  the  total  workload.  A 
significant  change  in  an  employee’s 
workload  shall  be  considered  to  include 
the  following  as  a  minimum:  When  work 
begins  or  ends  on  a  sponsored 
ageement  when  a  teaching  load  is 
materially  modified,  when  additional 
unanticipated  assignments  are  received 
or  taken  away,  when  an  individual 
begins  or  ends  a  sabbatical  leave, 
prolonged  sick  leave,  or  leave  without 
pay,  etc.  Short-term  (such  as  one  or  two 
months]  fluctuation  between  workload 
categories  need  not  be  considered  as 
long  as  the  distribution  of  salaries  and 
wages  is  reasonable  over  the  longer 
term  such  as  an  academic  period. 
Whenever  it  is  apparent  that  a  change  in 
workload  will  occur  or  has  occurred,  the 
change  will  be  documented  over  the 


signature  of  a  responsible  official  and,  if 
significant;  entered  into  the  system. 

(4)  The  system  will  utilize  workload 
categories  reflecting  activity  which  is 
applicable  to  each  sponsored  agreement, 
each  indirect  cost  a^vity,  and  each 
ma|or  function  of  the  institution. 

(5)  At  least  annually  a  statement  will 
be  signed  by  the  employee,  principal 
investigator,  or  responsible  official, 
having  first  hand  knowledge  of  the  work 
stating  that  scdaries  and  wages  charged 
to  sponsored  agreements  as  direct 
charges,  or  that  salaries  and  wages 
charged  to  both  direct  and  indirect  cost 
categories,  or  to  more  than  one  indirect 
cost  category  are  reasonable. 

(6)  The  system  will  provide  for 
independent  internal  evaluations  to 
insure  that  it  is  working  effectively. 

(7)  In  the  use  of  this  method  an 
institution  shall  not  be  required  to 
provide  additional  support  or 
documentation  for  the  effort  actually 
performed,  but  is  responsible  for 
assuring  that  the  system  meets  the 
above  standards. 

d.  Personnel  activity  reports.  Under 
this  system  the  distribution  of  salaries 
and  wages  will  be  supported  by 
personnel  activity  reports  as  prescribed 
below. 

(1)  Personnel  activity  reports  will 
reflect  the  distribution  of  activity 
expended  by  each  employee  covered  by 
the  system. 

(2)  The  reports  will  reflect  an  after- 
the-fact  reporting  of  the  percentage  of 
activity  of  each  employee.  Charges  may 
be  made  initally  on  the  basis  of 
estimates  made  before  the  services  are 
performed,  provided  that  such  charges 
are  promptly  adjusted  if  significant 
differences  are  indicated  by  activity 
reports. 

(3)  Each  report  will  account  for  100 
percent  of  the  activity  for  which  the 
employee  is  compensated  and  which  is 
required  in  fulfillment  of  the  employee’s 
obligations  to  the  institution.  The  report 
will  reasonably  reflect  the  percentage  of 
activity  applicable  to  each  sponsored 
agreement,  each  indirect  cost  category, 
and  major  function  of  the  institution. 

The  report  will  reasonably  reflect  the 
percentage  of  activity  applicable  to  each 
sponsored  agreement,  each  indirect  cost 
category,  and  each  major  function  of  the 
institution. 

(4)  To  confirm  that  the  distribution  of 
activity  represents  a  reasonable 
estimate  of  the  work  performed  by  the 
employee  during  the  period,  each  report 
will  be  signed  by  the  employee  or  by  a 
responsible  official  having  first  hand 
knowledge  of  the  work  performed. 

(5)  For  professorial  and  professional 
staff,  the  reports  will  be  prepared  each 
academic  term,  but  no  less  frequently 


than' ev«pys»(>  months.  For  other 
individuals,  the  reports  will  be  prepared 
no  less  frequently  than  monthly  and  will 
coincide  with  one  or  more  pay  periods. 

(6)  Where  the  institutution  used  time 
cards  or  other  forms  of  after-the-fact 
payroll  documents  as  original 
documentation  for  payroll  and  payroll 
charges,  such  documents  shall  qualify  as 
a  personnel  activity  report  provided  that 
they  meet  the  requirements  in  (1) 
through  (5)  above. 

e.  Salary  rates  for  faculty  members. 

(1)  Salary  rates  for  academic  year. 
Charges  for  work  performed  on 
sponsored  agreements  by  facuty 
members  during  the  academic  year  will 
be  based  on  individual  faculty  member’s 
regular  compensation  for  the  continuous 
period  which,  under  the  policy  of  the 
institution  concerned,  constitutes  the 
basis  of  his  salary.  Charges  for  work 
performed  on  sponsored  agreements 
during  all  or  any  portion  of  such  period 
are  allowable  at  the  base  salary  rate.  In 
no  event  will  charges  to  sponsored 
agreements,  irrespective  of  the  basis  of 
computation,  exceed  the  proportionate 
share  of  the  base  salary  for  that  period. 
This  principle  applies  to  all  members  of 
the  faculty  at  an  institution.  Since  intra- 
university  consulting  is  assumed  to  be 
undertaken  as  a  university  obligation 
requiring  no  compensation  in  addition  to 
full-time  base  salary,  the  principle  also 
applies  to  faculty  members  who  function 
as  consultants  or  otherwise  contribute 
to  as  sponsored  agreement  conducted  by 
another  faculty  member  of  the  same 
institution.  However,  in  unusual  cases 
where  consulatation  is  across 
departmental  lines  or  involves  a 
separate  or  remote  operation,  and  the 
work  performed  by  the  consultant  is  in 
addition  to  his  regular  departmental 
load,  any  charges  for  such  work 
representing  extra  compensation  above 
the  base  salary  are  allowable  provided 
that  such  consulting  arrangements  are 
specifically  provided  for  in  the 
agreement  or  approved  in  writing  by  the 
sponsoring  agency. 

(2)  Periods  outside  the  academic  year. 
(a)  ^cept  as  otherwise  specified  for 
teaching  activity  in  (b)  below,  charges 
for  work  performed  months  or  other  - 
period  not  included  in  the  base  salary 
period  will  be  determined  for  each 
faculty  member  at  a  rate  not  in  excess  of 
the  base  salary  divided  by  the  period  to 
which  the  base  salary  relates,  and  will 
be  limited  to  charges  made  in 
accordance  with  other  parts  of  this 
section.  The  base  salary  period  used  in 
computing  charges  for  work  performed 
during  the  summer  months  will  be  the 
number  of  months  covered  by  the 
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faculty  member’s  o^icial  academic  year 
appointment. 

(b)  Charges  for  teaching  activities 
performed  by  faculty  members  on 
sponsored  agreements  during  the 
summer  months  or  other  periods  not 
included  in  the  base  salary  period  will  . 
be  based  on  the  normal  policy  of  the 
institution  governing  compensation  to 
faculty  members  for  teaching 
assignments  during  such  periods. 

(3)  Part-time  faculty.  Charges  for  work 
performed  on  sponsored  agreements  by 
faculty  members  having  only  part-time 
appointments  will  be  determined  at  a 
rate  not  in  excess  of  that  regularly  paid 
for  the  part-time  assignments;  e.g.,  an 
institution  pays  $5,000  to  a  faculty  ' 

member  for  half-time  teaching  during 
the  academic  year.  He  devoted  one-half 
of  his  remaining  time  to  a  sponsored 
agreement.  Thus,  hi's  additional 
compensation,  chargeable  by  the 
institution  to  the  agreement,  would  be 
one-half  of  $5,000,  or  $2,500. 

f.  Noninstitutional  professional 
activities.  Unless  an  arrangement  is 
specifically  authorized  by  a  Federal 
sponsoring  agency,  an  institution  must 
follow  its  institution-wide  policies  and 
practices  concerning  the  permissible 
extent  of  professional  services  that  can 
be  provided  outside  the  institution  for 
noninstitutional  compensation.  Where 
such  institution-wide  policies  do  not 
exist  or  do  not  adequately  define  the 
permissible  extent  of  consulting  or  other 
noninstitutional  activities  undertaken 
for  extra  outside  pay,  the  Government 
may  require  that  the  efiort  of 
professional  staff  working  on  sponsored 
agreements  be  allocate  between  (1) 
institutional  activities,  and  (2) 
noninstitutional  professional  activities. 

If  the  sponsoring  agency  considers  the 
extent  of  noninstitutional  professional 
effort  excessive,  appropriate 
arrangements  governing  compensation 
will  be  negotiated  on  a  case-by-case 
basis. 

7.  Contingency  provisions. 

Contributions  to  a  contingency  reserve 
or  any  similar  provision  made  for 
events,  the  occurrence  of  which  cannot 
be  foretold  with  certainty  as  to  time, 
intensity,  or  with  an  assurance  of  their 
happening,  are  unallowable.  (But  see 
also  Section  J16c.) 

8.  Deans  of  faculty  and  graduate 
schools.  The  salaries  and  expenses  of 
deans  of  faculty  and  graduate  schools, 
or  their  equivalents,  and  their  staffs,  are 
allowable. 

9.  Depreciation  and  use  allowances. 
Institutions  may  be  compensated  for  the 
use  of  their  buildings,  capital 
improvements,  and  equipment: 

Provided,  That  they  are  used,  needed  in 
the  institutions’  activities,  and  properly 


allocable  to  sponsored  agreements.  Such 
compensation  shall  be  made  by 
computing  either  depreciation  or  use 
allowance.  Use  allowances  are  the 
means  of  providing  such  compensation 
when  depreciation  or  other  equivalent 
costs  are  not  computed.  The  allocation 
for  depreciation  or  use  allowance  shall 
be  made  in  accordance  with  Section  Fl. 
Depreciation  and  use  allowances  are 
computed  applying  the  following  rules: 

a.  The  computation  of  depreciation  or 
use  allowances  shall  be  based  on  the 
acquisition  cost  of  the  assets  involved. 
For  this  purpose,  the  acquisition  cost 
will  exclude  (1)  the  cost  of  land;  (2)  any 
portion  of  the  cost  of  buildings  and 
equipment  borne  by  or  donated  by  the 
Government,  irrespective  of  where  title 
was  originally  vested  or  where  it  is 
presently  located:  and  (3)  any  portion  of 
the  cost  of  buildings  and  equipment 
contributed  by  or  for  the  institution 
where  law  or  agreement  prohibit 
recovery.  For  an  asset  donated  to  the 
institution  by  a  third  party,  its  fair 
market  value  at  the  time  of  the  donation 
shall  be  considered  as  the  acquisition 
cost. 

b.  In  the  use  of  the  depreciation 
method,  the  following  shall  be  observed: 

(1)  The  period  of  useful  service  or 
useful  life  established  in  each  case  for 
usable  capital  assets  must  take  into 
consideration  such  factors  as  type  of 
construction,  nature  of  the  equipment, 
technological  developments  in  the 
particular  area,  and  the  renewal  and 
replacement  policies  followed  for  the 
individual  items  or  classes  of  assets 
involved. 

(2)  The  depreciation  method  used  to 
charge  the  cost  of  an  asset  (or  group  of 
assets]  to  accounting  periods  shall 
reflect  the  pattern  of  consumption  of  the 
asset  during  its  useful  life.  In  the 
absence  of  clear  evidence  indicating 
that  the  expected  consumption  of  the 
asset  will  be  significantly  greater  in  the 
early  portions  than  in  the  later  portions 
of  its  useful  life,  the  straight-line  method 
shall  be  presumed  to  be  the  appropriate 
method.  Depreciation  methods  once 
used  shall  not  be  changed  unless 
approved  in  advance  by  the  cognizant 
Federal  agency. 

(3)  Where  the  depreciation  method  is 
introduced  for  application  to  assets  for 
which  use  allowance  was  previously 
charged,  the  aggregate  amount  of  use 
allowances  and  depreciation  applicable 
to  such  assets  must  not  exceed  the  total 
acquistion  cost  of  the  assets. 

(4)  When  the  depreciation  method  is 
used  for  buildings,  a  building  “shell” 
may  be  treated  separately  fi'om  other 
building  components,  such  as  plumbing 
system  and  heating  and  air  conditioning 
system.  Each  component  item  may  then 


be  depreciated  over  its  estimated  useful 
life.  On  the  other  hand,  the  entire 
building,  including  the  shell  and  all 
components,  may  be  treated  as  a  single 
asset  and  depreciated  over  a  single 
useful  life. 

(5)  Where  the  depreciation  method  is 
used  for  a  particular  class  of  assets,  no 
depreciation  may  be  allowed  on  any 
such  assets  that  have  outlived  their 
depreciable  lives.  (But  see  also  c(3), 
below.) 

c.  Under  the  use  allowance  method, 
the  following  shall  be  observed: 

(1)  The  use  allowance  for  buildings 
and  improvements  (including 
improvements  such  as  paved  parking 
areas,  fences,  and  sidewalks)  will  be 
computed  at  an  annual  rate  not 
exceeding  two  percent  of  acquisition 
cost.  The  use  allowance  for  equipment 
will  be  computed  at  an  annual  rate  not 
exceeding  six  and  two-thirds  percent  of 
acquistion  cost. 

(2)  In  contrast  to  the  depreciation 
method,  the  entire  building  must  be 
treated  es  a  single  asset  without 
separating  its  "shell”  from  other  building 
components  under  the  use  allowance 
method.  The  entire  building  must  be 
treated  as  a  single  asset,  and  the  two- 
percent  use  allowance  limitation  must 
be  applied  to  all  parts  of  the  building. 
The  two-percent  limitation,  however, 
need  not  be  applied  to  equipment  or 
other  assets  that  are  merely  attached  or 
fastened  to  the  building  but  not 
permanently  fixed  and  are  used  as 
furnishings,  decorations  or  for 
specialized  purposes  (e.g.,  dentist  chairs 
and  dental  treatment  units,  counters, 
laboratory  benches  bolted  to  the  floor, 
dishwashers,  and  carpeting).  Such 
equipment  and  assets  will  be  considered 
as  not  being  permanently  fixed  to  the 
building  if  tney  can  be  removed  without 
the  need  for  costly  or  extensive 
alterations  or  repairs  to  the  building  to 
make  the  space  usable  for  other 
purposes.  Equipment  and  assets  which 
meet  these  criteria  will  be  subject  to  the 
six  and  two-thirds  percent  equipment 
use  allowance. 

(3)  A  reasonable  use  allowance  may 
be  negotiated  for  any  assets  that  are 
considered  to  be  fully  depreciated,  after 
taking  into  consideration  the  amount  of 
depreciation  previously  charged  to  the 
Government,  the  estimated  useful  life 
remaining  at  the  time  of  negotiation,  the 
effect  of  any  increased  maintenance 
charges,  decreased  efficiency  due  to  age, 
and  any  other  factors  pertinent  to  the 
utilization  of  the  asset  for  the  purpose  • 
contemplated. 

d.  Except  as  otherwise  provided  in  b 
and  c  above,  a  combination  of  the 
depreciation  and  use  allowance 
methods  may  not  be  used,  in  like 
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circumstances,  for  a  single  class  of  ■ 
assets  (e.g.,  buildings,  ofnce  equipment, 
and  computer  equipment). 

e.  Charges  for  use  allowances  or 
depreciation  must  be  supported  by 
adequate  property  records,  and  physical 
inventories  must  be  taken  at  least  once 
every  two  years  to  ensure  that  the 
assets  exist  and  are  usable,  used,  and 
needed.  Statistical  sampling  techniques 
may  be  used  in  taking  these  inventories. 
In  addition,  when  the  depreciation 
method  is  used,  adequate  depreciation 
records  showing  the  amount  of 
depreciation  taken  each  period  must 
also  be  maintained. 

10.  Donated  services  arid  property. 

The  value  of  donated  services  and 
property  are  not  allowable  either  as  a 
direct  or  indirect  cost,  except  that 
depreciation  or  use  allowances  on 
donated  assets  are  permitted  in 
accordance  with  Section  J9a.  The  value 
of  donated  services  and  property  may 
be  used  to  meet  cost  sharing  or  matching 
requirements,  in  accordance  with  OMB 
Circular  No.  A-110. 

11.  Employee  morale,  health,  and 
welfare  costs  and  credits.  The  costs  of 
house  publications,  health  or  first-aid 
clinics  and/or  infirmaries,  recreational 
activities,  employees'  counseling 
services,  and  other  expenses  incurred  in 
accordance  with  the  institution's 
established  practice  or  custom  for  the 
improvement  of  working  conditions, 
employer-employee  relations,  employee 
morale,  and  employee  performance,  are 
allowable.  Income  generated  from  any 
of  these  activities  will  be  credited  to  the 
cost  thereof  unless  such  income  has 
been  irrevocably  set  over  to  employee 
welfare  organizations. 

12.  Entertainment  costs.  Costs 
incurred  for  amusement,  social 
activities,  entertainment,  and  any  items 
relating  thereto,  such  as  meals,  lodging, 
rentals,  transportation,  and  gratuities, 
are  unallowable. 

13.  Equipment  and  other  capital 
expenditures,  a.  For  puposes  of  this 
paragraph,  the  following  definitions 
apply: 

(1)  Equipment  means  an  article  of 
nonexpendable  tangible  personal 
property  having  a  useful  life  of  more 
than  two  years,  and  an  acquisition  cost 
of  $500  or  more  per  unit.  However, 
consistent  with  institutional  policy, 
lower  limits  may  be  established. 

(2)  Captial  expenditure  means  the 
cost  of  the  asset  including  the  cost  to  put 
it  in  place.  Capital  expenditure  for 
equipment,  for  example,  means  the  net 
invoice  price  of  the  equipment,  including 
the  cost  of  any  modifications, 
attachments,  accessories,  or  auxiliary 
apparatus  necessary  to  make  it  usable 
for  the  purpose  for  which  it  is  acquired. 


Ancillary  chafges,. such  as  taxes,  duty,  >. 
protectiveintransit  insurance,  freight, 
and  installation  may  be  included  in,  or 
excluded  from,  capital  expenditure  cost 
in  accordance  with  the  institution’s 
regular  accounting  practices. 

(3)  Special  purpose  equipment  means 
equipment  which  is  used  only  for 
research,  medical,  scientific,  or  other 
technical  activities. 

(4)  General  purpose  equipment  means 
equipment,  the  use  of  which  is  not 
limited  only  to  research  medical, 
scientific  or  other  technical  activities. 
Examples  of  general  purpose  equipment 
include  office  equipment  and 
fiunishings,  air  conditioning  equipment, 
reproduction  and  printing  equipment, 
motor  vehicles,  and  automatic  data 
processing  equipment. 

b.  The  following  rules  of  allowability 
shall  apply  to  equipment  and  other 
capital  expenditures: 

(1)  Capital  expenditures  for  general 
purpose  equipment,  buildings,  and  land 
are  unallowable  as  direct  charges, 
except  where  approved  in  advance  by 
the  sponsoring  agency. 

(2)  Capital  expenditures  for  special 
purpose  equipment  are  allowable  as 
direct  charges,  provided  that  the 
acquisition  of  items  having  a  unit  cost  of 
$1,000  or  more  is  approved  in  advance 
by  the  sponsoring  agency. 

(3)  Capital  expenditures  for 
improvements  to  land,  buildings,  or 
equipment  which  materially  increase 
their  value  or  useful  life  are  unallowable 
as  d!>'ect  charges,  except  where 
approved  in  advance  by  the  sponsoring 
agency. 

(4)  Capital  expenditures  are 
unallowable  as  indirect  costs.  But  see 
Section  J9  for  allowability  of 
depreciation  or  use  allowance  on 
buildings,  capital  improvements,  and 
equipment.  Also  see  Section  J33  for 
allowability  of  rental  costs  on  land, 
buildings,  and  equipment. 

14.  Fines  and  penalties.  Costs 
resulting  from  violations  of,  or  failure  of 
the  institution  to  comply  with.  Federal, 
State,  and  local  laws  and  regulations  are 
unallowable,  except  when  incurred  as  a 
result  of  compliance  with  specific 
provisions  of  the  sponsored  agreement, 
or  instructions  in  writing  from  the 
contracting  officer  or  equivalent. 

15.  Fringe  benefits,  a.  Fringe  benefits 
in  the  form  of  regular  compensation  paid 
to  employees  during  periods  of 
authorized  absences  from  the  job,  such 
as  for  annual  leave,  sick  leave,  military 
leave,  and  the  like,  are  allowable, 
provided  such  costs  are  distributed  to 
all  institutional  activities  in  proportion 
to  the  relative  amount  of  time  or  effort 
actually  devoted  by  the  employees.  See 


Section  J35f  for  treatment  of  sabbatical 
leave. 

b.  Fringe  benefits  m  the  form  of 
employer  contributions  or  expenses  for 
social  security,  employee  insurance, 
workmen’s  compensation  insurance, 
tuition  or  remission  of  tuition  for 
individual  employees  or  their  families 
and  the  like  are  allowable,  provided 
such  benefits  are  granted  in  accordance 
with  established  institutional  policies, 
and  are  distributed  to  all  institutional 
activities  on  an  equitable  basis.  See 
Section  J36b  for  treatment  of  tuition 
remission  provided  to  students. 

c.  Rules  for  pension  plan  costs  are  as 
follows: 

(1)  Costs  of  the  institution’s  pension 
plan  which  are  incurred  in  accordance 
with  the  established  policies  of  the 
institution  are  allowable:  Provided  (a) 
Such  policies  met  the  test  of 
reasonableness;  (b)  the  methods  of  cost 
allocation  are  equitable  for  all  activities; 
(c)  the  amount  of  pension  cost  assigned 
to  each  fiscal  year  is  determined  in 
accordance  with  (2)  below,  and  (d)  the 
cost  assigned  to  a  given  fiscal  year  is 
paid  or  funded  for  all  plan  participants 
within  six  months  after  the  end  of  that 
year. 

(2)  The  amount  of  pension  cost 
assigned  to  each  fiscal  year  shall  be 
determined  in  accordance  with 
generally  accepted  accounting 
principles.  Institutions  may  elect  to 
follow  the  “Cost  Accounting  Standard 
for  Composition  and  Measurement  of 
Pension  Cost”  (4  CFR  Part  412). 

(3)  Premiums  paid  for  pension  plan 
termination  insurance  pursuant  to  the 
Employee  Retirement  Income  Security 
Act  of  1974  (Pub.  L  93-^)  are 
allowable.  Late  payment  charges  on 
such  premiums  are  unallowable.  Excise 
taxes  on  accumulated  funding 
deficiencies  and  prohibited  transactions 
of  pension  plan  fiduciaries  imposed 
under  the  ^ployee  Retirement  Income 
Security  Act  are  also  unallowable. 

d.  Fringe  benefits  may  be  assigned  to 
cost  objectives  by  identifying  specific 
benefits  to  specific  incfividual  employees 
or  by  allocating  on  the  basis  of  the 
salaries  and  wages  of  the  employees 
receiving  the  benefits.  When  the 
allocation  method  is  used,  separate 
allocations  must  be  made  to  selective 
groupings  of  employees,  if  the  costs  in 
relationship  to  salaries  and  wages  differ 
significantly  for  different  groups  of 
employees.  Also  fringe  benefits  related 
to  institutional  salaries  and  wages 
treated  as  direct  costs  may  be  treated  as 
direct  costs. 

16.  Insurance  and  indemnification,  a. 
Costs  of  insurance  required  or  approved, 
and  maintained,  pursuant  to  the 
sponsored  agreement,  are  allowable. 
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b.  Costs  of  other  insurance  maintained 
by  the  institution  in  connection  with  the 
general  conduct  of  its  activities  are 
allowable  subject  to  the  following 
limitations:  (1)  Types  and  extent  and 
cost  of  coverage  must  be  in  accordance 
with  sound  institutional  practice;  (2) 
costs  of  insurance  or  of  any 
contributions  to  any  reserve  covering 
the  risk  of  loss  of  or  damage  to 
Government-owned  property  are 
unallowable,  except  to  the  extent  that 
the  Government  has  specifically 
required  or  approved  such  costs;  and  (3) 
costs  of  insurance  on  the  lives  of  officers 
or  trustees  are  unallowable  except 
where  such  insurance  is  part  of  an 
employee  plan  which  is  not  unduly 
restricted. 

c.  Contributions  to  a  reserve  for  a  self- 
insurance  program  are  allowable,  to  the 
extent  that  the  types  of  coverage,  extent 
of  coverage,  and  the  rates  and  premiums 
would  have  been  allowed  had  insurance 
been  purchased  to  cover  the  risks. 

d.  Actual  losses  which  could  have 
been  covered  by  permissible  insurance 
(whether  through  purchased  insurance 
or  self-insurance)  are  unallowable, 
unless  expressly  provided  for  in  the 
sponsored  agreement,  except  that  costs 
incurred  because  of  losses  not  covered 
under  existing  deductible  clauses  for 
insurance  coverage  provided  in  keeping 
with  sound  management  practice  as 
well  as  minor  losses  not  covered  by 
insurance,  such  as  spoilage,  breakage 
and  disappearance  of  small  hand  tools, 
which  occur  in  the  ordinary  course  of 
operations,  are  allowable. 

e.  Indemnification  includes  securing 
the  institution  against  liabilities  to  thinl 
persons  and  other  losses  not 
compensated  by  insurance  or  otherwise. 
The  Government  is  obligated  to 
indemnify  the  institution  only  to  the 
extent  expressly  provided  for  in  the 
sponsored  agreement,  except  as 
provided  in  d  above. 

17.  Interest,  fund  raising,  and 
investment  management  costs,  a.  Costs 
incurred  for  mterest  on  borrowed  capital 
or  temporary  use  of  endowment  funds, 
however  represented,  are  imallowable. 

b.  Costs  of  organized  fund  raising, 
including  financial  campaigns, 
endowment  drives,  solicitation  of  gifts 
and  bequests,  and  similar  expenses 
incurred  solely  to  raise  capital  or  obtain 
contributions,  are  unallowable. 

c.  Costs  of  investment  counsel  and 
staff  and  similar  expenses  incurred 
solely  to  enhance  income  from 
investments  are  unallowable. 

d.  Costs  related  to  the  physical 
custody  and  control  of  monies  and 
securities  are  allowable. 

18.  Labor  relations  costs.  Costs 
incurred  in  maintaining  satisfactory 


relations  between  the  institution  and  its 
employees,  including  costs  of  labor  < 
management  committees,  employees’ 
publications,  and  other  related 
activities,  are  allowable. 

19.  Losses  on  other  sponsored 
agreements  or  contracts.  Any  excess  of 
costs  over  income  under  any  other 
sponsored  agreement  or  contract  of  any 
nature  is  unallowable.  This  includes,  but 
is  not  limited  to,  the  institution’s 
contributed  portion  by  reason  of  cost¬ 
sharing  agreements  or  any  under¬ 
recoveries  through  negotiation  of  flat 
amounts  for  indirect  costs. 

‘  20.  Maintenance  and  repair  costs. 
Costs  incurred  for  necessary 
maintenance,  repair  or  upkeep  of 
property  (including  Government 
property  unless  otherwise  provided  for) 
which  neither  add  to  the  permanent 
value  of  the  property  nor  appreciably 
prolong  its  intended  life  but  keep  it  in  an 
efficient  operating  condition,  are 
allowable. 

21.  Material  costs.  Costs  inciured  for 
purchased  materials,  supplies,  and 
fabricated  parts  directly  or  indirectly 
related  to  the  sponsored  agreement,  are 
allowable.  Purchases  made  specifically 
for  the  sponsored  agreement  should  be 
charged  thereto  at  their  actual  prices 
after  deducting  all  cash  discounts,  trade 
discounts,  rebates,  and  allowances 
received  by  the  institution.  Withdrawals 
fi'om  general  stores  or  stockrooms 
should  be  charged  at  their. cost  under 
any  recognized  method  of  pricing  stores 
withdrawals  conforming  to  sound 
accounting  practices  consistently  - 
followed  by  the  institution.  Incoming 
transportation  charges  are  a  proper  part 
of  material  cost.  Direct  material  cost 
should  include  only  the  materials  and 
supplies  actually  used  for  the 
performance  of  the  sponsored 
agreement,  and  due  credit  should  be 
given  for  any  excess  materials  retained, 
or  returned  to  vendors.  Due  credit 
should  be  given  for  all  proceeds  or  value 
received  for  any  scrap  resulting  fi'om 
work  under  the  sponsored  agreement. 
Where  Government-donated  or 
furnished  material  is  used  in  performing 
the  sponsored  agreement,  such  material 
will  be  used  without  charge. 

22.  Memberships,  subscriptions  and 
professional  activity  costs,  a.  Costs  of 
the  institution’s  membership  in  civic, 
business,  technical,  and  professional 
organizations  are  allowable. 

b.  Costs  of  the  institution’s 
subscriptions  to  civic,  business, 
professional,  and  technical  periodicals 
are  allowable. 

c.  Costs  of  meetings  and  conferences, 
when  the  primary  purpose  is  the 
dissemination  of  technical  information, 
are  allowable.  This  includes  costs  of 


meals,  transportation,  rental  of  facilities, 
and  other  items  incidental  to  such 
meetings  or  conferences. 

23,  Patent  costs.  Costs  of  preparing 
disclosures,  reports,  and  other 
documents  required  by  the  sponsored 
agreement,  and  of  searching  the  art  to 
the  extent  necessary  to  make  such 
invention  disclosures,  are  allowable.  In 
accordance  with  the  clauses  of  the 
sponsored  agreement  relating  to  patents, 
costs  of  preparing  documents  and  any 
other  patent  costs,  in  connection  with 
the  filing  of  a  patent  application  where 
title  is  conveyed  to  the  Government,  are 
allowable.  (See  also  Section  )34.) 

24,  Plant  security  costs.  Necessary 
expenses  incurred  to  comply  with 
security  requirements,  including  wages, 
uniforms  and  equipment  of  personnel 
engaged  in  plant  protection,  are 
allowable. 

25.  Preagreement  costs.  Costs  incurred 
prior  to  the  effective  date  of  the 
sponsored  agreement,  whether  or  not 
they  would  have  been  allowable 
thereunder  if  incurred  after  such  date, 
are  unallowable  unless  approved  by  the 
sponsoring  agency. 

26.  Professional  services  costs,  a. 

Costs  of  professional  services  rendered 
by  the  members  of  a  particular 
profession  who  are  not  employees  of  the 
institution  are  allowable,  subject  to  b 
and  c  below,  when  reasonable  in 
relation  to  the  services  rendered  and 
when  not  contingent  upon  recovery  of 
the  costs  from  the  Government.  Retainer 
fees  to  be  allowable  must  be  reasonably 
supported  by  evidence  of  services 
rendered. 

b.  Factors  to  be  considered  in 
determining  the  allowability  of  costs  in 
a  particular  case  include  (1)  the  past 
pattern  of  such  costs,  particularly  in  the 
years  prior  to  the  award  of  sponsored 
agreements;  (2)  the  impact  of  sponsored 
agreements  on  the  institution’s  total 
activity;  (3)  the  nature  and  scope  of 
managerial  services  expected  of  the 
institution’s  own  organizations;  and  (4) 
whether  the  proportion  of  Government 
work  to  the  institution’s  total  activity  is 
such  as  to  influence  the  intitution  in 
favor  of  Incurring  the  cost,  particularly 
where  the  services  rendered  are  not  of  a 
continuing  nature  and  have  little 
relationship  to  work  under  sponsored 
agreements. 

c.  Costs  of  legal,  accounting,  and 
consulting  services,  and  related  costs, 
incurred  in  connection  with  the 
prosecution  of  claims  against  the 
Government,  are  unallowable.  Costs  of 
legal,  accounting  and  consulting 
services,  and  related  costs,  incurred  in 
connection  with  patent  infringement 
litigation,  are  unallowable  unless 
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otherwise  provided  for  in  the  sponsored 
agreements.  i ; 

27.  Profits  and  losses  on  disposition  of 
plant  equipment  or  other  capital  assets. 
Profits  or  losses  arising  from  the  sale  or 
exchange  of  plant,  facilities,  equipment  ; 
or  other  capital  assets,  including  sale  or 
exchange  of  either  short-term  or  long¬ 
term  investments,  shall  not  be 
considered  in  computing  the  costs  of 
sponsored  agreements  except  for 
pension  plans  are  provided  in  Section 
J15c.  When  assets  acquired  with  Federal 
funds,  in  part  or  wholly,  are  disposed  of, 
the  distribution  of  the  proceeds  shall  be 
made  in  accordance  with  Attachment  N, 
OMB  Circular  No.  A-110. 

28.  Proposal  costs.  Proposal  costs  are 
the  costs  of  preparing  bids  or  proposals 
on  potential  Government  and 
nongovernment  sponsored  agreements 
or  projects,  including  the  development  of 
data  necessary  to  support  the 
institution’s  bids  or  proposals.  Proposal 
costs  of  the  current  accoimting  period  of 
both  successful  and  unsuccessful  bids 
and  proposals  normally  should  be 
treated  as  indirect  costs  and  allocated 
currently  to  all  activities  of  the 
institution,  and  no  proposal  costs  of  past 
accounting  periods  will  be  allocable  to 
the  current  period.  However,  the 
institution’s  established  practices  may 
be  to  treat  proposal  costs  by  some  other 
recognized  method.  Regardless  of  the 
method  used,  the  results  obtained  may 
be  accepted  only  if  found  to  be 
reasonable  and  equitable. 

29.  Public  information  services  costs. 
Cost  of  news  releases  pertaining  to 
specihc  research  or  scientific 
accomplishment  are  allowable,  when 
they  result  from  performance  of 
sponsored  agreements. 

30.  Rearrangement  and  alteration 
costs.  Cost  incurred  for  ordinary  or 
normal  rearrangement  and  alteration  of 
facilities  are  allowable.  Special 
arrangement  and  alteration  costs 
inciured  speciHcally  for  the  project  are 
allowable  when  such  work  has  been 
approved  in  advance  by  the  sponsoring 
agency. 

31.  Reconveision  costs.  Costs  incurred 
in  the  restoration  or  rehabilitation  of  the 
institution’s  facilities  to  approximately 
the  same  condition  existing  immediately 
prior  to  commencement  of  a  sponsored 
agreement,  fair  wear  and  tear  excepted, 
are  allowable. 

32.  Recruiting  costs,  a.  Subject  to  b,  c, 
and  d  below,  and  provided  that  the  size 
of  the  staff  recruited  and  maintained  is 
in  keeping  with  workload  requirements, 
costs  of  “help  wanted’’  advertising, 
operating  costs  of  an  employment  ofhce 
necessary  to  secure  and  maintain  an 
adequate  staff,  costs  of  operating  an 
aptitude  and  educational  testing 


program,!  travel  costs  of  employees 
while  engaged  in  recruiting  persoimel, 
travel  costs  of  applicants  for  interviews 
for  prospective  employment,  and 
relocation  costs  incurred  incident  to 
recruitment  of  new  employees,  are 
allowable  to  the  extent  that  such  costs 
are  incurred  pursuant  to  a  well  managed 
recruitment  program.  Where  the 
institution  uses  employment  agencies, 
costs  not  in  excess  of  standard 
conunercial  rates  for  such  services  are 
allowable. 

b.  In  publications,  costs  of  help 
wanted  advertising  that  includes  color, 
includes  advertising  material  for  other 
than  recruitment  purposes,  or  is 
excessive  in  size  (taking  into 
consideration  recruitment  purposes  for 
which  intended  and  normal  institutional 
practices  in  this  respect),  are 
unallowable. 

c.  Costs  of  help  wanted  advertising, 
special  emoluments,  fringe  benefits,  and 
salary  allowances  incurred  to  attract 
professional  personnel  from  other 
institutions  that  do  not  meet  the  test  of 
reasonableness  or  do  not  conform  with 
the  established  practices  of  the 
institution,  are  unallowable. 

d.  Where  relocation  costs  incurred 
incident  to  recruitment  of  a  new 
employee  have  been  allowed  either  as 
an  allocable  direct  or  indirect  cost,  and 
the  newly  hired  employee  resigns  for 
reasons  within  his  control  within  twelve 
months  after  hire,  the  institution  will  be 
required  to  refund  or  credit  such 
relocation  costs  to  the  Government. 

33.  Rental  cost  of  buildings  and 
equipment,  a.  Rental  costs  of  buildings 
or  equipment  are  allowable  to  the  extent 
that  the  decision  to  rent  or  lease  is  in 
accord  with  Section  C-3.  Rental 
arrangements  should  be  reviewed 
periodically  to  determine  if 
circumstances  have  changed  and  other 
options  are  available. 

b.  Rental  costs  under  “sale  and  lease 
back’’  arrangements  are  allowable  only 
up  to  the  amount  that  would  be  allowed 
if  the  institution  continued  to  own  the 
property.  , 

c.  Rental  costs  under  “less-than-arms- 
length’’  leases  are  allowable  only  up  to 
the  amount  that  would  be  allowed  if  the 
institution  owned  the  property.  For  this 
purpose,  a  less-than-arms-length  lease  is 
one  imder  which  one  party  to  the  lease 
agreement  is  able  to  control  or 
substantially  influence  the  actions  of  the 
other. 

d.  Where  signihcant  rental  costs  are 
incurred  under  leases  which  create  a 
material  equity  in  the  leased  property, 
they  are  allowable  only  up  to  the 
amount  that  would  be  allowed  if  the 
institution  purchased  the  property  on  the 
date  the  lease  agreement  was  executed. 


For  this  purpose,  a  material  equity  in  the 
property  exists  when  the  lease: 

(1)  Is  noncancelable  or  is  cancelable 
only  upon  the  occiurence  of  some 
remote  contingency,  and 

(2)  Has  one  or  more  of  the  following 
characteristics: 

(a)  Title  to  the  property  passes  to  the 
institution  at  some  time  during  or  after 
the  lease  period. 

(b)  The  term  of  the  lease  corresponds 
substantially  to  the  estimated  useful  life 
of  the  property  (i.e.,  the  period  of 
economic  usefulness  to  the  legal  owner 
of  the  property). 

(c)  'The  initial  term  is  less  than  the 
useful  life  of  the  property  and  the 
institution  has  the  option  to  renew  the 
lease  for  the  remaining  useful  life  at 
substantially  less  than  fair  rental  value. 

(d)  The  property  was  acquired  by  the 
leasor  to  meet  the  special  needs  of  the 
institution  and  will  probably  be  usable 
only  for  that  purpose  and  only  by  the 
institution. 

(e)  The  institution  has  the  right,  during 
or  at  the  expiration  of  the  lease,  to 
purchase  the  property  at  a  price  which 
at  the  inception  of  the  lease  appears  to 
be  substantially  less  than  the  probable 
fair  market  value  at  the  time  it  is 
permitted  to  purchase  the  property 
(commonly  called  a  lease  with  a  bargain 
purchase  option),  except  for  any 
discount  normally  given  to  educational 
institutions. 

34.  Royalties  and  other  costs  for  use 
of  patents.  Royalties  on  a  patent  or 
amortization  of  the  cost  of  acquiring  a 
patent  or  invention  or  rights  thereto, 
necessary  for  the  proper  performance  of 
the  sponsored  agreement  and  applicable 
to  tasks  or  processes  thereunder,  are 
allowable  unless  the  Government  has  a 
license  or  the  right  to  free  use  of  the 
patent,  the  patent  has  been  adjudicated 
to  be  invalid  or  has  been 
administratively  determined  to  be 
invalid,  the  patent  is  considered  to  be 
unenforceable,  or  the  patent  has 
expired. 

35.  Sabbatical  leave  costs.  Costs  of 
leave  of  absence  by  employees  for 
performance  of  graduate  work  or 
sabbatical  study,  travel,  or  research  are 
allowable  provided  the  institution  has  a 
imiform  policy  on  sabbatical  leave  for 
persons  engaged  in  instruction  and 
persons  engaged  in  research.  Such  costs 
will  be  allocated  on  an  equitable  basis 
among  all  related  activities  of  the 
institution.  Where  sabbatical  leave  is 
included  in  fringe  benehts  for  which  a 
cost  is  determined  for  assessment  as  a 
direct  charge,  the  aggregate  amount  of 
such  assessments  applicable  to  all  work 
of  the  institution  during  the  base  period 
must  be  reasonable  in  relation  to  the 
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institution's  actual  experience  under  its 
sabbatical  leave  policy. 

36.  Scholarships  and  student  aid 
costs,  a.  Costs  of  scholarships, 
fellowships,  and  other  programs  of 
student  aid  are  allowable  only  when  the 
purpose  of  the  sponsored  agreement  is 
to  provide  training  to  selected 
participants  and  the  charge  is  approved 
by  the  sponsoring  agency.  However, 
tuition  remission  and  other  forms  of 
compensation  paid  as,  or  in  lieu  of, 
wages  to  students  performing  necessary 
work  are  allowable  provided  that  (1) 
there  is  a  bonafide  employer-employee 
relationship  between  the  student  and 
the  institution  for  the  work  performed, 

(2)  the  tuition  or  other  payments  are 
reasonable  compensation  for  the  work 
performed  and  are  conditioned 
explicitly  upon  the  performance  of 
necessary  work,  and  t3)  it  is  the 
institution’s  practice  to  similarly 
compensate  students  in  nonsponsored 
as  well  as  sponsored  activities. 

b.  Charges  for  tuition  remission  and 
other  forms  of  compensation  paid  to 
students  as,  or  in  lieu  of,  salaries  and  ^  , 
wages  shall  be  subject  to  the  reporting 
requirements  stipulated  in  Section  }6, 
and  shall  be  treated  as  direct  or  indirect 
cost  in  accordance  with  the  actual  work 
being  performed.  Tuition  remission  may 
be  charged  on  an  average  rate  basis. 

37.  Severance  pay.  a.  Severance  pay  is 
compensation  in  addition  to  regular 
salary  and  wages  which  is  paid  by  an 
institution  to  employees  whose  services 
are  being  terminated.  Costs  of  severance 
pay  are  allowable  only  to  the  extent  that 
such  payments  are  required  by  law,  by 
employer-employee  agreement,  by 
established  policy  that  constitutes  in 
effect  an  implied  agreement  on  the 
institution’s  part,  or  by  circumstances  of 
the  particular  employment. 

b.  Severance  payments  that  are  due  to 
normal  recurring  turnover  and  which 
otherwise  meet  the  conditions  of  a 
above  may  be  allowed  provided  the 
actual  costs  of  such  severance  payments 
are  regarded  as  expenses  applicable  to 
the  current  fiscal  year  and  are  equitably 
distributed  among  the  institution’s 
activities  during  that  period. 

c.  Severance  payments  that  are  due  to 
abnormal  or  mass  terminations  are  of 
such  conjectural  nature  that  allowability 
must  be  determined  on  a  case-by-case 
basis.  However,  the  Government 
recognizes  its  obligation  to  participate, 
to  the  extent  of  its  fair  share,  in  any 
specific  payment. 

38.  Specialized  service  facilities,  a. 

The  costs  of  institutional  services 
involving  the  use  of  highly  complex  or 
specialized  facilities  such  as  electronic 
computers,  wind  tunnels,  and  reactors 
are  allowable:  Provided,  The  charge  for 


the  service  meets  the  conditions  of  b 
through  d  below.  ■■ 

b.  The  cost  of  each  service  normally 
shall  consist  of  both  its  direct  costs  and 
its  allocable  share  of  indirect  costs  With 
deductions  for  appropriate  income  or 
Federal  financing  as  described  in 
Section  C5. 

c.  The  cost  of  such  institutional 
services  when  material  in  amount  will 
be  charged  directly  to  users,  including 
sponsored  agreements  based  on  actual 
use  of  the  services  and  a  schedule  of 
rates  that  does  not  discriminate 
between  federally  and  nonfederally 
supported  activities  of  the  institution, 
including  use  by  the  institution  for 
internal  purposes.  Charges  for  the  use  of 
specialized  facilities  should  be  designed 
to  recover  not  more  than  the  aggregate 
cost  of  the  services  over  a  long-term 
period  agreed  to  by  the  institution  and 
the  cognizant  Federal  agency. 
Accordingly,  it  is  not  necessary  that  the 
rates  charged  for  services  be  equal  to 
the  cost  of  providing  those  services 
during  any  one  fiscal  year  as  long  as 
rates  are  reviewed  periodically  for 
consistency  with  the  long-term  plan  and 
adjusted  if  necessary. 

d.  Where  the  costs  incurred  for  such 
institutional  services  are  not  material, 
they  may  be  allocated  as  indirect  costs. 
Such  arrangements  must  be  agreed  to  by 
the  institution  and  the  cognizant  Federal 
agency. 

e.  V^ere  it  is  in  the  best  interest  of 
the  Government  and  the  institution  to 
establish  alternative  costing 
arrangements,  such  arrangements  may 
be  worked  out  with  the  cognizant 
Federal  agency. 

39.  Special  services  costs.  Gosts 
incurred  for  general  public  relations 
activities,  alumni  activities,  and  similar 
services,  are  unallowable. 

40.  Student  activity  costs.  Costs 
incurred  for  intramural  activities, 
student  publications,  student  clubs,  and 
other  student  activities,  are 
unallowable,  unless  speciflcally 
provided  for  in  the  sponsored 
agreements. 

41.  Taxes,  a.  In  general,  taxes  which 
the  institution  is  required  to  pay  and 
which  are  paid  or  accrued  in  accordance 
with  generally  accepted  accounting 
principles  are  allowable.  Payments 
made  to  local  governments  in  lieu  of 
taxes  which  are  commensurate  with  the 
local  government  services  received  are 
allowable,  except  for  (1)  taxes  from 
which  exemptions  are  available  to  the 
institution  directly  or  which  are 
available  to  the  institution  based  on  an 
exemption  afforded  the  Government, 
and  in  the  latter  case  when  the 
sponsoring  agency  makes  available  the 
necessary  exemption  certificates;  and 


(2]  special  assessments  on  land  which 
represent  capital  improvements. 

b.  Any  refund  of  taxes,  interest,  or 
penalties,  and  any  payment  to  the 
institution  of  interest  thereon, 
attributable  to  taxes,  interest,  or 
penalties  which  were  allowed  as 
sponsored  agreement  costs,  will  be 
credited  or  paid  to  the  Government  in 
the  manner  directed  by  the  Government. 
However,  any  interest  actually  paid  or 
credited  to  an  institution  incident  to  a 
refund  of  tax,  interest,  and  penalty  will 
be  paid  or  credited  to  the  Government 
only  to  the  extent  that  such  interest 
accrued  over  the  period  during  which 
the  institution  had  been  reimbursed  by 
the  Government  for  the  taxes,  interest, 
and  penalties. 

42.  Transportation  costs.  Gosts 
incurred  for  freight,  express,  cartage, 
postage,  and  other  transportation 
services  relating  either  to  goods 
purchased,  in  process,  or  delivered,  are 
allowable.  When  such  costs  can  readily 
be  identified  with  the  items  involved, 
they  may  be  charged  directly  as 
transportation  costs  or  added  to  the  cost 
of  such  items.  Where  identification  with 
the  materials  received  cannot  readily  be 
made,  inbound  transportation  costs  may 
be  charged  to  the  appropriate  indirect 
cost  accounts  if  the  institution  follows  a 
consistent,  equitable  procedure  in  this 
respect.  Outbound  freight,  if 
reimbursable  under  the  terms  of  the 
'sponsored  agreement,  should  be  treated 
as  a  direct  cost. 

43.  Travel  costs,  a.  Travel  costs  are 
the  expenses  for  transportation,  lodging, 
subsistence,  and  related  items  incurred 
by  employees  who  are  in  travel  status 
on  official  business  of  the  institution. 
Such  costs  may  be  charged  on  an  actual 
basis,  on  a  per  diem  or  mileage  basis  in 
lieu  of  actual  costs  incurred,  or  on  a 
combination  of  the  two,  provided  the 
methbd  used  is  applied  to  an  entire  trip 
and  not  to  selected  days  of  the  trip,  and 
results  in  charges  consistent  with  those 
normally  allowed  by  the  institution  in  its 
regular  operations. 

b.  Travel  costs  are  allowable  subject 
to  c,  d,  e,  and  f  below,  when  they  are 
directly  attributable  to  specific  work 
under  a  sponsored  agreement  or  are 
incurred  in  the  normal  course  of 
administration  of  the  institution  or  a 
department  or  program  thereof. 

c.  The  difference  in  cost  between  first- 
class  air  accommodations,  and  less  than 
first-class  ak  accommodations  is 
unallowable  except  when  less  than  first- 
class  air  accommodations  are  not 
reasonably  available  to  meet  necessary 
mission  requirements,  such  as  where 
less  than  first-class  accommodations 
would  (1)  require  ckcuitous  routing,  (2) 
require  travel  during  unreasonable  " 
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hours,  (3)  greatly  increase  the  duration 
of  the  flight,  (4)  result  in  additional  costs 
which  would  offset  the  transportation 
savings,  or  (5)  offer  accommodations 
which  are  not  reasonably  adequate  for 
the  medical  needs  of  the  traveler. 

d.  Costs  of  personnel  movements  of  a 
special  or  mass  nature  are  allowable 
only  when  authorized  or  approved  in 
writing  by  the  sponsoring  agency  or  its 
authorized  representative. 

e.  Foreign  travel  costs  are  allowable 
only  when  the  travel  has  received 
speciflc  prior  approval.  Each  separate 
foreign  trip  must  be  speciflcally 
approved.  For  purposes  of  this 
provision,  foreign  travel  is  deflned  as 
any  travel  outside  of  Canada  and  the 
United  States  and  its  territories  and 
possessions.  However,  for  an 
organization  located  outside  Canada 
and  the  United  States  and  its  territories 
and  possessions,  foreign  travel  means 
travel  outside  that  country. 

f.  Domestic  travel  costs  are  allowable 
when  permitted  by  the  sponsored 
agreement.  Expenditures  for  such  travel 
will  not  be  allowed  if  they  exceed  the 
amount  specified  by  more  than  25%  or 
$500,  whichever  is  greater,  except  with 
an  advanced  approval  of  the  sponsoring 
agency. 

44.  Termination  costs  applicable  to 
sponsored  agreements,  a.  Termination  of 
sponsored  agreements  generally  gives 
rise  to  the  incurrence  of  costs  or  to  the 
need  for  special  treatment  of  costs, 
which  would  not  have  arisen  had  the 
agreement  not  been  terminated.  Items 
peculiar  to  termination  are  set  forth 
below.  They  are  to  be  used  in 
conjunction  with  all  other  provisions  of 
this  Circular  in  the  case  of  termination. 

b.  The  cost  of  common  items  of 
material  reasonably  usable  on  the 
institution’s  other  work  will  not  be 
allowable  unless  the  institution  submits 
evidence  that  it  could  not  retain  such 
items  at  cost  without  sustaining  a  loss. 

In  deciding  whether  such  items  are 
reasonably  usable  on  other  work  of  the 
institution,  consideration  should  be 
given  to  the  institution’s  plans  and 
orders  for  current  and  scheduled  work. 
Contemporaneous  purchases  of  common 
items  by  the  institution  will  be  regarded 
as  evidence  that  such  items  are 
reasonably  usable  on  the  institution’s 
other  work.  Any  acceptance  of  common 
items  as  allowable  to  the  terminated 
portion  of  the  agreement  should  be 
limited  to  the  extent  that  the  quantities 
of  such  items  on  hand,  in  transit,  and  on 
order  are  in  excess  of  the  reasonable 
quantitative  requirements  of  other  work. 

c.  If  in  a  particular  case,  despite  all 
reasonable  efforts  by  the  institution, 
certain  costs  cannot  be  discontinued 
immediately  after  the  effective  date  of 


termination,  such  costs  are  generally 
allowable  within  the  limitations  set 
forth  in  this  Circular,  except  that  any 
such  costs  continuing  after  termination 
due  to  the  negligent  or  willful  failure  of 
the  institution  to  discontinue  such  costs 
will  be  considered  unacceptable. 

d.  Loss  of  useful  value  of  special 
tooling,  and  special  machinery  and 
equipment  is  generally  allowable: 
Provided  (1)  Such  special  tooling, 
machinery,  or  equipment  is  not 
reasonably  capable  of  use  in  the  other 
work  of  the  institution;  (2)  the  interest  of 
the  Government  is  protected  by  transfer 
of  title  or  by  other  means  deemed 
appropriate  by  the  contracting  offlcer  or 
equivalent;  and  (3)  the  loss  of  useful 
value  as  to  any  one  terminated 
agreement  is  limited  to  that  portion  of 
the  acquisition  cost  which  bears  the 
same  ratio  to  the  total  acquisition  cost 
as  the  terminated  portion  of  the 
agreement  bears  to  the  entire  terminated 
agreement  and  other  Government 
agreements  for  which  the  special 
tooling,  special  machinery,  or  equipment 
was  acquired. 

e.  Rental  costs  under  unexpired  leases 
are  generally  allowable  where  clearly 
shown  to  have  been  reasonably 
necessary  for  the  performance  of  the 
terminated  agreement,  less  the  residual 
value  of  such  leases,  if  (1)  the  amount  of 
such  rental  claimed  does  not  exceed  the 
reasonable  use  value  of  the  property 
leased  for  the  period  of  the  agreement 
and  such  further  period  as  may  be 
reasonable;  and  (2)  the  institution  makes 
all  reasonable  efforts  to  terminate, 
assign,  settle,  or  otherwise  reduce  the 
cost  of  such  lease.  There  also  may  be 
included  the  cost  of  alterations  of  such 
leased  property:  Provided,  Such 
alterations  were  necessary  for  the 
performance  of  the  agreement,  and  of 
reasonable  restoration  required  by  the 
provisions  of  the  lease. 

f.  Settlement  expenses  including  the 

following  are  generally  allowable:  (1) 
Accounting,  legal,  clerical,  and  similar 
co^ts  reasonably  necessary  for  the 
preparation  and  presentation  to 
contracting  officers  or  equivalent  of 
settlement  claims  and  supporting  data 
with  respect  to  the  terminated  portion  of 
the  agreement,  and  the  termination  and 
settlement  of  subagreements;  and  (2)  - 

reasonable  costs  for  the  storage, 
transportation,  protection,  and 
disposition  of  property  provided  by  the 
Government  or  acquired  or  produced  by 
the  institution  for  the  agreement,  except 
when  the  institution  is  reimbursed  for 
disposals  at  a  predetermined  amount  in 
accordance  with  the  provisions  of 
Circular  No.  A-110. 

g.  Claims  under  subagreements, 
including  the  allocable  portion  of  claims 


which  are  common  to  the  agreement  and 
to  other  work  of  the  institution,  are 
generally  allowable. 

K.  Certification  of  charges. 

To  assure  that  expenditures  for 
sponsored  agreements  are  proper  and  in 
accordance  with  the  agreement 
documents  and  approved  project 
budgets,  the  annual  and/or  flnal  flscal 
reports  or  vouchers  requesting  payment 
imder  the  agreements  will  include  a 
certiflcation,  signed  by  an  authorized 
official  of  the  university,  which  reads 
essentially  as  follows:  “I  certify  that  all 
expenditures  reported  (or  payment 
requested]  are  for  appropriate  purposes 
and  in  accprdance  with  the  provisions  of 
the  application  and  award  documents.” 

Subpart  1-15.8  is  deleted  in  its 
entirety: 

Subpart  1-<15.8— [Deleted] 

(Sec.  205(c),  63  Stat.  390;  (40  U.S.C.  486(c))) 
Dated:  january  7, 1980. 

R.  G.  Freeman  III, 

Administrator  of  General  Services. 

(FR  Doc.  80-1489  Filed  1-16-80;  6-45  am] 
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FEDERAL  MARITIME  COMMISSION 
46  CFR  Part  514 

[General  Order  42,  Docket  No.  78-46] 

Financial  Exhibits  and  Schedules;  Non- 
Vessel  Operating  Common  Carriers  in 
Domestic  Offshore  Trades 

agency:  Federal  Maritime  Commission. 
ACTION;  Final  rules. _ 

summary:  The  Federal  Maritime 
Commission  hereby  adds  a  new  Part  514 
of  Title  46,  Code  of  Federal  Regulations, 
in  order  to  publish  substantive 
guidelines  for  determining  what 
constitutes  a  just  and  reasonable  rate  of 
return  or  profit  for  non-vessel  operating 
commmon  carriers  in  the  domestic 
offshore  trades  and  to  provide  for  the 
orderly  acquisition  of  data  in  the  event 
the  Commission  institutes  a  formal 
investigation  and  hearing.  The  annual 
reporting  requirement  has  been 
eliminated  as  have  the  reports  which  are 
submitted  concurrently  with  every 
general  rate  change,  llie  methodology 
adopted  by  the  Commission,  as  reflected 
in  the  final  rules,  includes  the  utilization 
of  operating  ratio  as  the  comparative 
test  of  reasonableness.  “Normalized” 
tax  accounting,  cargo  cube  allocation 
(using  outside  dimensions  of  containers) 
and  other  substantive  methods  of  data 
reporting  have  also  been  adopted  to 
conform  with  the  Commission’s 
regulations  concerning  flnancial  reports 
by  vessel  operating  common  carriers  in 
the  domestic  offshore  trades  (Part  5l2  of 


3312 


Federal  Regular  /  Vol.  45,  No.  12  /  Thursday,  January  17,  1980  /  Rules  and  Regulaticms 


Title  46).  issued  concurrently  widi  these 
final  rules. 

EFFECTIVE  DATE:  These  Hnal  rules  will 
become  effective  upon  the  completion  of 
GAO  review  as  required  under  the 
Federal  Reports  Act  (44  U.S.C.  3512).  A 
notice  will  be  published  upon 
completion  of  this  process. 

FOR  FURTHER  INFORMATION  CONTACT: 
Francis  C.  Humey,  Secretary,  Federal 
Maritime  Commission,  1100  L  Street, 
N.W.,  Washington,  D.C.  20573  (202)  523- 
5725. 

SUPPLEMENTARY  INFORMATION:  In 

November  1978,  the  Federal  Maritime 
Conunission’s  regulatory  responsibilities 
in  the  domestic  offshore  trades  were 
substantially  altered  by  the  enactment 
of  Public  Law  95-475.  The  amendments 
to  the  Intercoastal  Shipping  Act,  1933, 
impose  strict  time  limits  on  Commission 
investigations  of  rate  changes.  The 
Commission  is  required  by  P.L.  95-475 
to: 

*  *  *  within  one  year  after  the  effective 
date  of  this  sentence,  by  regulation  prescribe 
guidelines  for  the  determination  of  what 
constitutes  a  just  and  reasonable  rate  of 
return  or  profit  for  common  carriers  by  water 
in  intercoastal  commerce. 

On  November  15, 1978,  the  Federal 
Maritime  Commission  served  an 
Advance  Notice  of  Proposed 
Rulemaking  which  sought  comments 
from  governmental  bodies,  shippers  and 
carriers  regarding  the  nature,  scope  and 
feasibility  of  substantive  guidelines  for 
determining  just  and  reasonable  rates  of 
return  or  profits  for  common  carriers  by 
water  in  the  domestic  offshore  trades.  In 
addition  to  this  request  for  written 
comments,  the  Commission  convened  a 
series  of  informal  hearings  at  various 
cities  throughout  the  country. 

Commenting  parties  were  requested  to 
address  fourteen  specific  issues  as  well 
as  any  additional  matters  considered  to 
be  relevant. 

Proposed  rules  governing  financial 
requirements  and  standards  for 
evaluating  proposed  rate  changes  by 
non-vessel  operatfng  common  carriers 
(NVO’s)  in  the  domestic  offshore 
commerce  were  published  for  comment 
on  November  6, 1979. 

The  proposed  rules  (a)  require  NVOs 
subject  to  the  Intercoastal  Shipping  Act, 
1933,  to  submit  standard-format 
financial  data  and  (b)  establish 
procedures  by  which  the  Commission 
will  evaluate  proposed  rate  changes. 

The  annual  report  has  been  eliminated 
as  has  the  justification  which  is 
submitted  concurrently  with  every 
general  rate  change.  General  rate 
changes  filed  by  NVO’s  rarely  become 
the  subject  of  a  docketed  proceeding. 
Competition  among  NVO’s  and 


competition  with  vessel  operating 
common  carriers  offering  a  less-than- 
containerload  service  tend  to  place  a 
ceiling  on  the  rates  of  an  NVO.  The 
freight-all-kinds  rate  of  the  underlying 
carrier  generally  provides  a  floor.  It  is 
felt  that  the  current  reporting 
requirements  are  too  burdensome  in 
view  of  these  market  constraints  on  the 
NVO’s  ability  to  raise  or  lower  rates  at 
will. 

The  proposed  rules  would  only 
require  an  NVO  to  submit  standard-form 
financial  data  in  the  event  the 
Commission  instituted  a  formal 
investigation  and  hearing.  In  such 
proceedings  the  burden  of  proof  is  on  ■ 
the  NVO  to  establish  that  its  proposed 
general  rate  change  is  just  and 
reasonable.  Ibe  exhibits  and  schedules 
required  by  the  proposed  rules  would  be 
an  essential  element  of  the  NVO’s 
justification  in  support  of  the  general 
rate  change.  In  determining  whether  or 
not  the  NVO  had  met  its  burden  of 
proof,  the  Commission  would  give  great 
weight  to  the  material  submitted  in 
compliance  with  the  proposed  rule. 

TTie  proposed  rules  adopt  the 
operating  ratio  as  the  primary  method  to 
be  used  in  evaluating  NVO  rate  changes. 
’This  approach  is  consistent  with  past 
practice  and  reflects  the  Commission’s 
view  that  the  nature  of  NVO  operations 
is  in  many  ways  distinct  from  the 
operations  of  vessel  operators. 

Comments  to  the  proposed  NVO  rules 
were  submitted  by  the  following  parties: 
Dependable  Trucking 

Guam  Freight  Forwarders  and  Consolidators 
Hawaiian  Distribution  System 
Pacific  Coast  Tariff  Bureau 
PRF  Express  Corporation 

Additionally,  all  FMC  Bureaus  were 
requested  to  submit  conunents  to  the 
Secretary  and  such  comments  were 
received  from  the  Commission’s  Pacific 
District  and  Puerto  Rico  District  Offices 
as  well  as  the  Office  of  General 
Counsel.  These  documents  have  been 
made  a  part  of  the  official  record  of  this 
rulemaking  proceeding. 

All  comments  received  from  private 
parties,  except  for  the  comment  of  Guam 
Freight  Forwarders  and  Consolidators, 
generally  supported  the  rule  as 
proposed,  and  especially  supported  the 
reduced  level  of  reporting  proposed  in 
the  rule.  Guam  Freight  Forwarders,  and 
Consolidators  opposed  the  reduced 
reporting  requirements  on  the  basis  that 
the  annual  reports  "had  the  tendency  to 
weed  out  some  of  the  more  marginal 
operators  that  have  given  the  bad 
reputation  to  the  NVOCC  industry.”  The 
Commission  rejects  this  reason  as  a 
justification  to  retain  the  burdensome 
and  unnecessary  annual  reporting 


requiremmts  for  NVCXlC’s.  Free  market 
competition  is  viewed  by  the 
Commission  as  the  proper  mechanism  to 
eliminate  marginal  operators  fit)m  the 
industry. 

PRF  Express  Corp.  also  submitted 
supplementary  comments  asking  that 
NVO’s  be  allowed  to  file  a  company 
balance  sheet  as  of  a  date  not  more  than 
three  months  prior  to  the  date  of  filing  « 
proposed  rates  as  opposed  to  the 
proposed  two  month  requirement  of 
section  514.2(b)  (1),  or,  alternatively, 
that  the  rule  provide  a  procedure  for  a 
waiver  of  strict  compliance  with  the 
reporting  requirements  as  exists  in  the 
VOCC  rule.  This  suggestion  is  intended 
to  accommodate  NVO’a  who  prepare 
balance  sheets  on  a  quarterly  basis  and 
the  Commission  agrees  that  such  a 
change  woiild  further  reduce  the 
regulatory  burden  on  the  NVO  industry. 
Accordingly,  section  514.2(b)(1)  has 
been  changed  to  incorporate  PRFs 
suggestion.  ' 

In  considering  the  VOCC  rule  in  this 
proceeding,  the  Commission  made 
certain  policy  determinations  which 
altered  some  substantive  reporting 
requirements  in  that  rule,  and  has 
decided  to  make  similar  changes  to  the 
NVO  rule  to  the  extent  these  policy 
determinations  affect  the  NVO  industry. 
Accordingly,  substantive  conforming 
amendments  have  been  made  to 
§§  514.3,  514.4(b),  514.4(d),  514.5(e), 
514.6(c)(2),  514.6(c)(9),  514.6(c)(ll)  and 
514.6(d)(2).  The  bases  for  these  changes 
are  fully  explained  in  the  supplementary 
information  accompanying  the  VOCC 
rule  and  need  not  be  repeated  herein. 

Any  other  changes  from  the  proposed 
rule  are  stylistic. 

The  Commission  recognizes  that,  from 
time  to  time,  an  NVO  may  submit 
schedules  and  exhibits  which  deviate  in 
minor  respects  from  the  requirements  of 
these  rules.  While  we  will  require 
compliance  with  these  rules  in  all 
material  respects,  we  have  no  intention 
of  penalizing  NVOs  for  minor  deviations 
which  are  not  material.  Section  514.2(d) 
has  been  amended  accordingly. 

Pursuant  to  section  4  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
553),  sections  18,  21,  and  43  of  the 
Shipping  Act,  1916  (46  U.S.C.  817,  820, 
and  841(a)),  and  sections  1,  2,  3(a),  3(b), 

4,  and  7  of  the  Intercoastal  Shipping  Act, 
1933,  the  Federal  Maritime  Commission 
amends  Title  46,  CFR  by  deleting 
Subpart  B  of  Part  512  and  by  adding  a 
new  Part  514,  Financial  Exhibits  and 
Schedules,  Non-Vessel  Operating 
Common  Carriers  In  ’The  Domestic 
Offshore  Trades  as  followsf 
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PART  514— RNANCfAL  EXHIBITS  AND 
SCHEDULES  NON-VESSEL 
OPERATING  COMMON  CARRIERS  IN 
THE  DOMESTIC  OFFSHORE  TRADES 

Sec. 

514.1  Purpose. 

514.2  General  requirements. 

514.3  Certification. 

514.4  Access  to  and  audit  of  records. 

514.5  Definitions. 

514.6  Forms. 

Authority:  Sections  514.1  to  514.6  issued 
pursuant  to  sections  18,  21  and  43  of  the 
Shipping  Act.  1916  (46  U.S.C.  817, 820  and 
841(a))  and  sections  1. 2. 3(a),  and  3(b),  4  and 
7  of  the  Intercoastal  Shipping  Act,  1933  (46 
U.S.C.  843,  844,  845,  845(a)  and  847). 

§  514.1  Purpose. 

The  purpose  of  this  Part  is  (a)  to 
establish  die  methodology  that  the 
Federal  Maritime  Commission 
(Commission)  intends  to  follow  in 
evaluating  proposed  rate  changes  in  the 
domestic  offshore  trades  submitted  by 
non-vessel  operating  common  carriers 
(NVO’s)  subject  to  the  provisions  of  the 
Intercoastal  Shipping  Act,  1933,  and  (b) 
to  provide  for  the  orderly  acquisition  of 
the  data  required  for  the  methodology  so 
established.  The  Commission  will 
employ  the  operating  ratio  methodology 
when  evaluating  proposed  rate  changes 
by  NVO’s,  except  in  any  instance  where, 
in  its  opinion,  the  application  of  the 
operating  ratio  creates  an  unreasonable 
result. 

§  514.2  General  requirements. 

(a)  The  rules  contained  herein  are 
those  issued  by  the  Commission  to  meet 
the  speciHc  requirements  of  the 
Intercoastal  Shipping  Act,  1933,  as 
amended,  and  will  be  used  to  evaluate 
proposed  rate  changes  in  the  domestic 
offshore  trades.  However,  the 
Commission  reserves  to  itself  the  right 
to  employ  other  bases  for  allocation  and 
calculation  in  any  instances  where,  in 
its  opinion,  the  application  of  the  rules 
and  regulations  prescribed  herein  create 
unreasonable  results. 

(b)  Whenever  the  Commission 
institutes  an  investigation  and  hearing 
to  determine  whether  or  not  an  increase 
or  decrease  in  rates  which  would  affect 
not  less  than  50  percent  of  the  tariff 
items  of  that  NVO  in  a  particular  Trade, 
or  which  would  result  in  an  increase  or 
decrease  of  not  less  than  3  percent  in  its 
gross  revenues  in  that  particular  Trade, 
is  just  and  reasonable,  the  NVO  shall 
file  in  duplicate,  within  30  days  of  the 
publication  in  the  Federal  Register  of  the 
order  instituting  the  investigation  and 
hearing,  the  following: 

(1)  An  actual  company  wide  balance 
sheet  (Exhibit  A-e)  as  of  a  date  not 


more  than  three  months  prior  to  the  date 
of  filing  the  proposed  rates. 

(2)  An  actual  statement  of  income 
(Exhibit  B-a)  and  supporting  schedules 
covering  a  12  month  period  ending  the 
same  date  as  the  balance  sheet  required 
in  subparagraph  (1)  above. 

(3)  A  projected  statement  of  income 
(E^ibit  B-p)  and  supporting  schedules 
for  the  12  month  period  commencing  on 
the  first  day  of  the  month  following  the 
date  on  which  the  changed  rates  are 
proposed  to  become  effective  (taking 
into  account  the  effect  of  the  proposed 
rate  changes);  and 

(4)  Actual  and  projected  operating 
ratios  described  in  §  514.6(d)  coinciding 
with  the  time  periods  covered  by  the 
statement  of  income  required  in 
subparagraphs  (2)  and  (3)  above. 

(5)  A  supplementary  data  exhibit 
(E^ibit  C)  described  in  section  514.6(e) 
corresponding  to  the  date  of  the  balance 
sheet  furnished  in  response  to 

§  514.2(b)(1). 

(6)  The  work  papers  described  in 
§  514.4(b). 

(c)  Revenue  (except  Other  Revenue) 
and  costs  shall  be  assigned  directly 
whenever  possible,  otherwise  allocation 
shall  be  made  in  the  manner  prescribed 
in  section  514.6  of  this  part.  However,  if 
the  gross  revenue  from  Other 
Operations  does  not  exceed  5  percent  of 
the  total  company  gross  revenue,  no 
segregation  of  revenue  and  expenses 
between  Other  Operations  and  the 
Trade  (see  definitions,  §  §  514.5(b)  and 

(c))  is  required  by  this  part 

(d)  All  NVO's  subject  to  these 
requirements  must  comply  in  all 
material  respects  with  die  instructions 
outlined  herein,  both  as  to  the 
submission  of  the  specified  exhibits  and 
schedules  and  as  to  compliance  with  the 
methods  prescribed  for  their 
preparation.  If  an  NVO  has  nothing  to 
report  on  a  required  schedule,  it  must 
submit  the  schedule  with  the  word 
“NONE”  printed  across  its  face. 

(e)  All  percentage  calculations 
required  by  allocations  herein  shall  be 
carried  to  two  places  beyond  the 
decimal  point,  e.g.,  97.54  percent. 

§514.3  Certification. 

The  data  required  by  this  part  shall  be 
accompanied  by  a  certification  by  the 
corporate  officer  responsible  for  the 
maintenance  and  accuracy  of  the  books, 
accounts  and  financial  records  of  the 
NVO,  stating  that: 

(a)  The  books  and  accounts  have  been 
maintained  in  accordance  with  an 
appropriate  system  of  accoimts; 

(b)  The  exhibits  and  schedules  have 
been  prepared  fixjm  the  regularly 
maintained  books  and  records  of  the 
NVO; 


(c)  The  records  so  maintained 
conform  to,  are  reconciled  to,  or 
represent  the  actual  financial  data 
subject  to  the  annual  independent 
financial  audit; 

(d)  The  allocations  have  been  made  in 
accordance  with  the  rules  promulgated 
in  this  part;  and, 

(e)  The  financial  and  statistical  data 
used  are  supported  by  an  appropriate 
information  gathering  system  having 
proper  internal  controls  which  have 
been  tested  for  accuracy. 

§  514.4  Access  to  and  audit  of  records. 

(a)  Every  NVO  shall  maintain  its 
records  and  books  of  account  in  an 
orderly  and  systematic  manner.  These 
records  must  be  kept  in  such  manner  as 
to  permit  the  timely  preparation  of  the 
exhibits  and  schedules  described  in 

§  514.6(a).  As  a  minimum  requirement, 
every  IWO  shall  retain  those  records 
necessary  to  prepare  the  dociunents 
described  in  §  514.6(a]  for  a  period  of  3 
years. 

(b)  Exhibits  and  schedules  submitted 
as  part  of  this  requirement  are  to 
include:  (1)  all  work  papers,  properly 
cross-referenced  and  indexed,  which 
were  prepared  in  support  of  the  exhibits 
and  schedules,  and  (2)  a  detailed 
description  of  the  methods  employed  in 
projecting  revenues. 

(c)  In  addition,  the  books  and  records 
of  the  NVO  and  those  of  any  related 
company  whose  financial  data  is 
included  in  any  of  the  exhibits  or 
schedules  shaU  be  made  available  upon 
request  for  examination  by  appropriate 
Commission  personnel.  Commission 
personnel  shall  be  permitted  to  make 
copies  of  these  records  to  the  extent 
they  deem  necessary. 

(d)  All  exhibits  and  schedules 
submitted  as  part  of  the  filing 
requirements  are  to  include  the  work 
paper  reference  numbers  so  that 
amounts  shown  can  be  readily  traced  to 
the  appropriate  work  paper. 

§514.5  Definitions. 

For  the  purpose  of  this  part  the 
following  terms  are  expressly  limited  to 
the  definitions  listed  below: 

(a)  The  Service — All  activities  and 
operations  of  the  NVO,  including  those 
regulated,  by  the  Commission. 

(b)  Other  Operations — ^That  part  of 
the  Service  not  subject  to  the 
Commission’s  jurisdiction  under  46  CFR 
531,  such  as  cargoes  moving  in  the 
foreign  commerce  of  the  United  States 
or  those  regulated  by  the  Interstate 
Commerce  Commission. 

(c)  The  Trade — That  part  of  the 
Service  subject  to  the  Commission’s 
jurisdiction  under  46  CFR  531,  and  as 
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defined  under  “Domestic  Offshore 
Trade”  (below). 

(d)  Domestic  Offshore  Trade — ^The 
transportation  and  handling  of  common 
carrier  cargo  under  the  terms  of  a 
tariff(s]  on  file  with  and  regulated  by  the 
Commission  between  any  one  of  the  five 
areas  of  the  Continental  United  States 
listed  in  subparagraph  (1)  and  one  non¬ 
contiguous  area  of  the  United  States 
listed  in  subparagraph  (2)  or  between 
two  non-contiguous  areas  of  the  United 
States.  Where  service  is  offered  to  or 
from  two  or  more  areas  at  the  same 
rates  (e.g.,  Atlantic  Coast  to  Puerto  Rico 
and  the  Virgin  Islands)  and  listed  as 
such  in  a  single  tariff,  the  carriage  of 
cargo  to  or  firom  those  two  or  more  areas 
may  be  treated  as  one  domestic  offshore 
trade  for  the  purposes  of  this  part. 

(1)  The  five  areas  of  the  Continental 
United  States  are: 

(1)  North  Atlantic  (Maine  to,  but  not 
including  Hatteras,  North  Carolina); 

(ii)  South  Atlantic  (Hatteras,  North 
Carolina  to.  but  not  including.  Key  West. 
Florida); 

(iii)  Gulf  (Key  West,  Florida  to  and 
including  Brownsville,  Texas); 

(iv)  West  Coast;  and 

(v)  Great  Lakes. 

(2)  The  non-contiguous  areas  of  the 
United  States  (including,  but  not  limited 
to  those)  to  which  service  is  offered 
under  the  terms  of  tariffs  on  file  with  the 
Commission  as  of  December  31, 1979 
are: 

(i)  American  Samoa; 

(ii)  Commonwealth  of  the  Northern 
Marianas; 

(iii)  Guam; 

(iv)  Johnston  Island; 

(v)  Midway  Island; 

(vi)  Pureto  Rico; 

(vii)  State  of  Alaska; 

(viii)  State  of  Hawaii; 

(ix)  U.S.  Virgin  Islands;  and 

(x)  Wake  Island. 

(e)  Cargo  Cube — ^The  product  of  the 
outside  dimensions  of  a  unit  of  cargo 
expressed  in  cubic  feet.  In  computing 
cargo  cube  for  containerized  cargo,  the 
outside  dimensions  of  the  container, 
trailer  or  other  equipment  shall  be  used. 
The  height  of  equipment  moving  on 
wheels  snail  be  measured  from  the 
ground  to  the  highest  point  on  the 
equipment.  Empty  equipment,  such  as 
containers,  shall  be  included  in  the 
computation  of  cargo  cube  only  if  they 
are  revenue-producing  units  of  cargo. 
Where  a  NVO  finds  it  more  convenient 
to  accumulate  such  data  in  terms  of 
twenty-foot  equivalent  units  (TEU’s)  or 
metric  quantities,  these  units  may  be 
used  instead  of  cargo  cube  in  all 
instances  where  cargo  cube  is  cited  in 
this  part.  Where  any  of  these  options  are 
exercised,  the  NVO  shall  modify  the 


headings  on  the  prescribed  reporting 
forms  to  indicate  the  units  in  which  the 
data  is  being  reported.  For  purposes  of 
this  part.  NVOs  are  not  required  to  tape 
measure  each  unit  (e.g.,  container, 
trailer,  box.  carton).  However,  the 
computation  of  catgo  cube  must  be 
developed  after  careful  consideration  of 
all  evidence  available  to  the  NVO, 
including  loading.documents,  the 
opinions  of  experienced  operating 
personnel,  and  sample  measurements.  In 
calculating  the  cube  of  containers, 
trailers,  or  other  similar  equipment,  the 
NVO  may  assign  a  standard  length, 
width  and  height  to  a  given  class  of 
equipment,  provided  that  the  actual 
dimensions  of  each  piece  of  equipment 
in  the  class  vary  no  more  than  a  foot 
from  the  standard  dimensions. 

(f)  Measurement  Ton — ^Equals  forty 
(40)  cubic  feet. 

(g)  Metric  Measurement  Ton — ^Equals 
35.31  cubic  feet  or  1  cubic  meter. 

(h)  Twenty-foot  Equivalent  Unit 
(TEU} — ^Equals  1,280  cubic  feet,  based 
on  the  standard  20'  x  8'  x  8'  container. 

(i)  Cargo  Cube  Relationship — ^The 
ratio  of  total  cargo  cube  for  all  cargo 
carried  in  the  Trade  to  total  cargo  cube 
for  all  cargo  carried  in  the  Service. 

(j)  Line-Haul  Transportation — ^All 
transportation  of  freight  on  land  other 
than  pickup  and  delivery  and  local 
terminal  operations.  An  example  of  this 
would  be  substituted  service,  i.e., 
charging  the  water  rates  but  moving  the 
cargo  part  of  the  way  by  land. 

(k)  Pickup  and  Delivery— The  service 
provided  by  the  NVO.  or  its  agent,  of 
picking  up  and  delivering  cargo  from  or 
to  a  shipper’s  or  consignee’s  place  of 
business  or  other  location  designated  by 
the  shipper  or  consignee  pursuant  to  the 
NVO’s  tariff(s)  on  file  with  the 
Commission  and  not  subject  to 
regulation  by  any  other  regulatory  body. 

(l)  Related  Company — Companies  or 
persons  that  directly  or  indirectly 
(through  one  or  more  intermediaries) 
control,  or  are  controlled  by.  or  are 
under  common  control  with,  the 
reporting  NVO.  The  term  “control”  shall 
include  actual  as  well  as  legal  control, 
whether  maintained  or  exercised 
through  (or  by  reason  of)  the 
circumstances  surrounding 
organizational  structure  or  operation, 
through  (or  by)  common  directors, 
o^icers,  stockholders,  a  voting  trust(s),  a 
holding  or  investment  company  or 
companies,  or  through  (or  by)  any  other 
direct  or  indirect  means,  including  the 
power  to  exercise  control. 

(m)  Total  Trade  Operating 
Expenses — ^The  total  amount  allocated 
to  the  Trade  for  the  following  expenses: 
Ocean  Transportation,  Line-Haul 


Transportation,  Pickup  and  Delivery  and 
Terminal. 

(n)  Total  Company  Operating 
Expenses — ^The  company-wide  total  of 
the  following  expenses:  Ocean 
Transportation,  Line-Haul 
Transportation.  Pickup  and  Delivery  and 
Terminal. 

(o)  Operating  Expense  Relationship — 
The  ratio  of  total  Trade  operating 
expenses  to  total  Company  operating 
expenses. 

§  514.6  Forms. 

(a)  General: 

(1)  The  information  required  by  this 
part  shall  be  submitted  in  the  prescribed 
format  and  shall  include: 

Exhibit  A— Balance  Sheet 

Exhibit  B — Statement  of  Income  and 
Supporting  Schedules 

Exhibit  C — Supplementary  Data 

(2)  The  required  exhibits  and 
schedules  are  described  in  paragraphs 

(b).  (c),  (d)  and  (e)  of  this  section  and  are 
available  upon  request  fix)m  the 
Director,  Bureau  of  Industry  Economics, 
Federal  Maritime  Conunission, 
Washington,  DIG.  20573  (FMC  Form 
379) » 

(b)  Balance  Sheet  (Exhibit  A):  The 
balance  sheet  shall  be  prepared  from  the 
NVO’s  books  and  records  in  accordance 
with  generally  accepted  accounting 
principles  and  shall  be  accompanied  by 
the  appropriate  footnotes. 

(c)  Statement  of  Income  (Exhibit  B): 

(1)  A  statement  of  income  shall  be 
prepared  showing  operating  results  of 
the  Total  Company,  Other  Operations 
and  the  Trade. 

(2)  Operating  Revenue  (Schedule  B-I): 
(i)  Revenue  allocated  to  the  Trade  shall 
only  be  revenue  earned  from  the 
common  carriage  of  cargo  in  the 
domestic  offshore  trade  during  the 
period  and  other  revenue  as  shown  on 
Schedule  B-1,  except  that  minor 
amounts  of  other  cargo  may  be 
considered  Trade  cargo  in  accordance 
with  §  514.2(c).  Revenue  figures  shall  be 
reported  in  total  for  the  Trade  and 
separately  for  each  of  the  15  inbound 
commodities  (listed  by  tariff 
descriptions)  producing  the  highest 
revenues  for  the  inbound  portion  of  the 
Trade,  and  for  each  of  the  15  outbound 
commodities  (listed  by  tariff 
descriptions)  producing  the  highest 
revenues  for  the  outbound  portion  of  the 
Trade.  Where  fewer  than  15 
commodities  account  for  at  least  90 
percent  of  the  total  revenue  for  either 
the  inbound  or  outbound  portion  of  the 


'  FMC  Form  379  was  filed  with  the  Office  of  the 
Federal  Register  as  part  of  the  original  document. 
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Trade,  only  those  commodities  need  be  ! 
separately  reported.  Where  the  same  ! 
commodity  is  carried  under  several 
tariff  designations  having  different  rates 
(e.g.,  potatoes  refrigerated,  potatoes . 
non-refrigerated,  potatoes  in  bags,  ,  i  i 
potatoeain  containers),  each  of  these 
tariff  designations  shall  be  considered 
as  an  individual  commodity. 

(ii)  Where  the  applicable  tariff 
establishes  a  single  freight-all-kinds 
(FAK)  rate  for  containers  that  may  hold 
more  than  one  commodity,  individual 
commodity  designations  shall  be 
disregarded  in  considering  that  tariff  , 
item  for  purposes  of  subparagraph  (i) 
above. 

(3)  Ocean  Transportation  Expenses 
(Schedule  B-II):  This  schedule  shall  set 
forth  the  number  of  containers,  cubic 
feet  of  cargo  shipped  and  amounts  paid 
or  owed  to  each  underlying  ocean 
carrier  for  ocean  transportation 
purchased  for  the  carriage  of  cargo  in 
Total,  for  Other  Operations  and  for  the 
Trade. 

(4)  Line-Haul  Transportation 
Expenses  (Schedule  This 
schedule  shall  set  forth  the  number  of 
cubic  feet  of  cargo  carried  and  amounts 
paid  or  owed  to  motor  carriers,  railroads 
or  other  land  carriers  for  the  line-haul 
transportation  of  cargo  in  Total,  for 
Other  Operations  and  for  the  Trade. 

(5)  Pickup  and  Delivery  Expenses 
(Schedule  B-IV):  This  schedule  shall  set 
forth  expenses  incurred  in  the  pickup 
and  delivery  of  cargo  in  Total,  for  Other 
Operations  and  for  the  Trade. 
Assignments  to  the  Trade  shall  be  direct 
where  possible;  otherwise,  on  the  cargo 
cube  relationship  by  location.  This 
schedule  shall  also  set  forth  the  basis 
under  which  pickup  and  delivery 
charges  are  assessed  for  the  Trade  (e.g., 
included  in  base  rate  or  separate 
charge)  and  the  amoimt  of  any  charges 
paid  to  a  related  company  for  pickup 
and  delivery  services. 

(6)  Terminal  Expenses  (Schedule  B- 
V):  Tbis  schedule  shall  set  forth  in  detail 
all  expenses  incurred  in  terminal 
operations  for  the  loading  and  unloading 
of  containers,  the  switching  and  transfer 
of  cargo  within  the  terminal  area  and 
any  local  trucking  operations  not 
included  in  line-haul  or  pickup  and 
delivery  expenses  (e.g.,  between 
underlying  carrier’s  terminal  and  the 
NVO’s  terminal)  in  Total,  for  Other 
Operations  and  for  the  Trade. 
Assignments  to  the  Trade  shall  be  direct 
where  possible;  otherwise,  on  the  cargo 
cube  relationship  by  location. 

(7)  Administrative  and  General 
Expenses  (Schedule  B-VI):  This 
schedule  shall  set  forth  all 
administrative  and  general  expenses, 
including  advertising  and  miscellaneous 


taxes,  Depreciation  of  equipment  and 
amortization  of  leasehold  improvements 
not  assignable  to  pickup  and  delivery  or 
terminal  expenses  shall  be  included  in  • 
this  schedule.  Expenses  not  directly 
assigned  to  the  Trade  or  Other 
Operations  shall  be  allocated  to  the 
Trade  on  the  operating  expense 
relationship.  Charitable  contributions 
shall  not  be  allocated  to  the  Trade. 

(8)  Other  Income  or  Expense 
(Schedule  B-VII):  Any  other  elements  of 
income  or  expense  shall  be  fully 
explained  and  supported  by  Schedule  B- 
VII  “Other  Income  or  Expense”. 
Assignments  to  the  Trade  shall  be  direct 
where  possible;  otherwise,  on  the 
operating  expense  relationship.  Should 
this  type  of  assignment  appear  to  be 
inequitable  to  either  the  'Trade  or  Other 
Operations,  a  more  equitable  method 
shall  be  employed  and  the  reasons  fully 
explained. 

(9)  Provisions  for  Income  Taxes; 
Federal,  State,  and  other  income  taxes 
shall  be  listed  separately.  If  the 
company  is  organized  outside  the  United 
States,  it  shall  indicate  the  entity  to 
which  it  pays  income  taxes  and  the  rate 
of  tax  applicable  to  its  taxable  income 
for  the  subject  year.  Federal,  State  and 
other  income  taxes  shall  be  calculated 
at  the  statutory  rate. 

(10)  Extraordinary  Items:  Income  or 
losses  of  an  extraordinary  nature  shall 
be  set  forth  and  described  in  an 
appropriate  schedule  which  is 
reconcilable  to  the  statement  of  income. 
Classification  as  an  extraordinary  item 
shall  be  in  accordance  with  generally 
accepted  accounting  principles.  In 
general,  these  amounts  shall  not  be 
assigned  or  allocated  to  the  Trade. 

(11)  Related  Company  Transactions 
(Schedule  B-VIII);  The  net  income  (loss) 
after  Federal  income  taxes  from 
transactions  in  the  Service  with  related 
companies  shall  be  allocated  to  the 
Trade.  Such  allocations  shall  be  made 
on  the  same  basis  as  the  specific 
expense  was  allocated  to  the  Trade. 
Income  taxes  should  be  assigned  to 
related  company  transactions  based  on 
the  statutory  tax  rate.  The  methods 
employed  shall  be  fully  explained  in 
Schedule  B-VIII,  “Related  Company  • 
Transactions.” 

(d)  Operating  Ratio:  (1)  The  operating 
ratio  will  be  computed  by  dividing  total 
Trade  expenses  (adjusted  for  related 
company  transactions)  by  total  Trade 
revenue. 

(2)  The  reasonableness  of  an  NVO’s 
operating  ratio  will  be  determined  by 
comparing  it  to  the  operating  ratios  of 
other  regulated  and  non-regulated 
companies,  adjusted  for  relative  risk.  In 
conjunction  with  the  operating  ratio,  the 
staff  may  also  consider  other  financial 


ratios,  such  as  (1)  current,  (2)  leverage 
and  (3)  turnover.  The  NVO’s  stability  in  ■ 
earnings  as  compared  to  that  of  other 
firms  will  also  be  considered. 

(e)  Supplementary  Data  (Exhibit  C):  • 
The  supplementary  data  exhibit  shall 
set  forth  information  concerning  the  < v 

identity  of  and  services  offered  by  the 
NVO.  Specific  details  are  set  forth  in 
Exhibit  C. 

By  the  Commission. 

Francis  C.  Humey, 

Secretary. 
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Proposed  Rules 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the 
proposed  issuance  of  rules  and 
regulations.  The  purpose  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  in,  the  rule 
making  prior  to  the  adoption  of  the  final 
rules. 

ENVIRONMENTAL  PROTECTION 
AGENCY 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Ch.  I 

40  CFR  Ch.  I 

[FAA  Docket  No.  19448;  Petition  Notice  No. 
PR-80-1] 

Petitions  of  the  Friends  of  the  Earth 
for  Rulemaking  and  Policy  Changes; 
Aerial  Application  of  Pesticides 

AGENCIES:  Federal  Aviation 
Administration  (FAA).  DOT. 
Environmental  detection  Agency  (EPA). 
action:  Publication  of  petition  for 
rulemaking  and  petition  for  change  in 
certain  EPA  policies  and  FAA 
regulations. 

summary:  This  notice  publishes  for 
public  comment  two  petitions  of  the 
Friends  of  the  Earth  dated  May  30, 1979. 
The  petition  to  the  FAA  requests  the 
initiation  of  public  rulemaking 
procedures  for  the  amendment  of 
specified  provisions  of  the  Federal 
Aviation  Regulations.  The  EPA  has 
received  a  parallel  peition  requesting 
changes  in  EPA  policies  and  procedures 
with  respect  to  labeling  and 
enforcement  activities  in  the  area  of 
aerial  pesticide  application.  The 
petitions  are  being  published  together 
and  verbatim  because  of  the  inherent 
relationship  of  the  actions  requested 
and  the  need  to  receive  public 
comments  simultaneously  on  each 
petition  and  to  ensure  due  consideration 
of  each  under  the  applicable  procedures 
of  the  FAA  and  EPA.  Although  this 
notice  sets  forth  the  contents  of  both 
petitions  as  received  without  change, 
their  publication  does  not  represent  any 
agency  position  on  the  merits  of  the 
petitions.  This  notice  does  not  propose 
any  amendment  of  current  rules  or  any 
change  in  policy  or  procedures.  After 
consideration  of  the  available  data  and 
comments  received  in  response  to  this 


notice,  the  FAA  and  EPA  will  consult 
and  determine  whether  they  should 
proceed  to  initiate  rulemaking  or  other 
proceedings  based  on  the  Friends  of  the 
Earth  petition.  If  rulemaking  is 
appropriate,  a  notice  of  proposed 
rulemaking  containing  regulatory 
proposals  will  be  issued  by  the  proper 
agency. 

dates:  Comments  on  both  petitions 
should  identify  the  FAA  docket  number 
and  be  sent  to  the  appropriate  agency. 
To  be  considered  all  comments  must  be 
submitted  on  or  before  April  17, 1980. 
ADDRESSES:  Send  comments  on  these 
petitions  in  duplicate  to:  On  the  petition 
to  the  FAA — Federal  Aviation 
Administration  Office  of  the  Chief 
Counsel,  Attn:  Rules  Docket  (AGC-24), 
Docket'No.  19448,  800  Independence 
Avenue,  SW.,  IVashington,  D.C.  20591. 

On  the  petition  to  the  EPA — 
(Duplicates  are  not  mandatory), 
Document  Control  Officer,  Chemical 
Information  Division  (TS-793), 
Environment  Protection  Agency,  Room  • 
447  East  Tower,  401  M  Street,  SW., 
Washington,  D.C.  20460. 

FOR  FURTHER  INFORMATION  CONTACT: 

For  the  EPA — Ms.  Jean  Frane, 
Registration  Division,  Office  of  Pesticide 
Programs,  401  M  Street,  SW., 
Washington,  D.C.  20460,  Telephone: 

(202)  426-2510. 

For  the  FAA — ^Raymond  Ramakis, 
AVS-24,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  Washington,  D.C.  20591, 
Telephone:  755-8716. 

SUPPLEMENTARY  INFORMATION: 

I.  Comments  Invited 

Interested  persons  are  invited  to 
submit  such  written  data,  views,  or 
arguments  on  the  petitions  as  they  may 
desire.  Communications  should  identify 
the  docket  or  petition  notice  number  and 
be  submitted  to  the  address  for 
submitting  comments  indicated  above 
under  the  caption  “ADDRESSES.”  All 
communications  received  on  or  before 
the  closing  date  will  be  considered 
before  taking  action  on  the  petitions.  All 
comments  submitted  will  be  available 
for  examination  in  the  respective  docket 
of  the  FAA,  or  the  EPA,  as  appropriate. 

II.  Agency  Roles 

Under  current  Federal  regulations,  the 
FAA’s  role  in  the  area  of  aerial 
application  of  pesticides  primarily 
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involves  its  statutory  authority  and 
responsibility  for  aviation  safefy.  The 
FAA  has  adopted  rules  to  ensure  that 
aircraft  are  operated  safely,  the  pilot  is 
competent  to  conduct  the  operation,  and 
the  aircraft  carries  adequate  safety 
equipment.  However,  under  regulations 
which  became  effective  on  January  1, 
1966,  the  FAA  also  enforces  certain 
requirements  governing  aerial 
application  of  pesticides,  including:  (1) 
Application  of  a  product  other  than  for 
an  approved  use;  and  (2)  use  of  a 
pesticide  product  in  a  manner  contrary 
to  safety  instructions  or  use  limitations 
on  the  label,  or  in  violation  of  any  law 
or  regulation  in  the  United  States.  The 
FAA  rules  are  codified  in  Part  137  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  137). 

Prior  to  1972  the  Federal  Insecticide. 
Fungicide,  and  Redenticide  Act  (FIFRA), 
which  regulates  the  marketing  and  use 
of  pesticides  in  the  United  States,  was 
principally  designed  to  protect 
consumers  from  ineffective  products  and 
misleading  claims.  As  a  result  of  the 
1972  amendments  to  FIFRA.  the 
enforcement  authorities  of  the  EPA  were 
considerably  strengthened.  The  EPA 
acquired  the  authority  to  enforce  against 
misuse  of  registered  pesticides,  such  as 
use  of  a  pesticide  other  than  in 
accordance  with  approved  product 
labeling.  Consequently,  the  EPA  and 
FAA  currently  have  overlapping  , 
responsibilities  in  taking  enforcement 
action  when  misuse  of  pesticides  that 
are  aerially  applied  occurs. 

The  EPA  and  FAA  will  be  examining 
pertinent  FAA  regulations  to  determine 
if  they  should  be  significantly  amended. 
At  a  minimum  it  appears  that  these 
regulations  require  changes  to  bring  the 
language  into  conformance  with  the 
nomenclature  of  the  existing  pesticides 
law.  The  FAA  and  EPA  invite  comment 
on  the  changes  in  FAA  regulations  and 
EPA  policies  suggested  by  the  Friends  of 
the  Earth,  as  well  as  the  advantages  and 
disadvantages  of  the  overlap  in 
responsibilities  of  regulating  and 
enforcing  certain  aspects  of  aerial 
application  of  pesticides. 

III.  The  FAA  Program 

Part  137,  “Agricultural  Aircraft 
Operations,”  of  the  Federal  Aviation 
Regulations  (FAR)  was  adopted  June  17, 

1965,  and  became  effective  January  1. 

1966.  The  rules  of  Part  137  are  directed 
to  the  safety  of  agricultural  aircraft 
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operations  and  the  dispensing  of 
materials  during  such  operations.  There 
are  no  established  flight  procedures  for 
specific  crops  or  to  direct  the  use  of 
particular  application  techniques,  nor 
does  the  rule  prescribe  the  kinds  of 
chemicals  or  other  materials  to  be  used. 
However,  it  does  prohibit  the  dispensing 
of  economic  poisons  for  a  use  other  than 
that  for  which  it  is  registered,  contrary 
to  any  safety  instructions  on  its  label,  or 
in  violation  of  any  federal  law  or 
regulation.  Pilots  engaged  in  agricultural 
aircraft  operation  are  subject  to  all  other 
applicable  FAA  regulations,  the  same  as 
pilots  engaged  in  other  operations,  due 
to  the  natiue  of  certain  agricultural 
operations,  they  are  specihcally 
excepted,  or  exempted  from  certain 
requirements  that  apply  generally  to 
other  operations  of  aircraft. 

rv  The  EPA  Programs 

The  EPA  is  engaged  in  a  number  of 
activities  to  improve  the  labels  for 
products  designed  for  aerial  application, 
increase  public  awareness  of  spray 
programs,  and  determine  the  hazard 
presented  by  ultralow  volume  and  low 
volume  application  technology.  The  EPA 
intends  to  continue  its  efforts  in  this 
area  during  the  public  comment  period 
on  the  notice  and  evaluation  of  the 
comments.  However,  the  EPA  invites 
further  public  input  on  the  programs 
described  below. 

Label  Improvement 

All  pesticides  must  be  registered  with 
the  EPA  before  they  can  be  marketed. 
Part  of  the  pre-market  clearance  process 
for  pesticides  is  approval  of  product 
labels  which  must  include  extensive  and 
specific  information,  including  detailed 
use  directions  and  precautionary 
statements.  Current  standards  require 
that  products  destined  for  aerial 
application  carry  statements  regarding 
the  potential  for  spray  drift  and  means 
of  minimizing  spray  drift  such  as  larger 
droplet  size  and  maximum  wind  speeds 
for  safe  application.  Use  directions  may 
instruct  the  applicator  to  apply  the 
pesticide  in  combination  with  a  suitable 
drift  control  agent,  to  observe  buffer 
zones  around  streams,  ponds,  other 
bodies  of  water,  areas  of  human 
habitation,  or  crops  that  are  susceptible 
to  damage  by  the  pesticide. 

Recently  registered  products  for  aerial 
application  carry  these  labeling 
statements  designed  to  minimize  spray 
drift  to  the  extent  possible.  Older 
products  frequently  need  revision  to 
bring  labeling  into  accord  with  the  more 
recent  and  extensive  drift  precautions. 
The  EPA  has  recently  resumed  work  on 
the  part  of  the  Guidelines  for 
Registering  Pesticides  which  deals  with 


label  development.  Publication  of  these 
labeling  guidelines,  coupled  with  a 
program  to  require  label  modiHcations 
in  accordance  with  the  guideline 
standards,  should  address  many  of  the 
problems  associated  with  aerial 
application  of  pesticides.  The  Agency  is 
also  considering  other  label  revision 
programs  as  a  means  of  bringing  about 
the  label  improvement. 

Public  Notice 

The  EPA  recognizes  increasing  public 
concern  about  exposure  to  pesticides 
through  regional  pest  control  programs 
that  are  sponsored  by  Federal,  State, 
and  local  governments.  The  EPA  is 
examining  ways  to  encourage  informed 
and  early  participation  of  citizens  in  the 
'  decisionmaking  process  for  such 
programs.  In  the  future,  the  EPA  will 
require  more  advance  public  notice  of 
broadscale  spray  programs.  This 
requirement  will  be  implemented 
through  product  labeling  or  other 
regulatory  mechanisms  yet  to  be 
decided.  The  EPA  welcomes  public 
comment  on  this  aspect  of  its  regulatory 
activities. 

L  V  and  UL  V  Application 

In  1978  Congress  amended  FIFRA, 
directing  EPA  to  conduct  a  study  of 
pesticide  application  techniques.  The 
1978  amendments  further  provided  that 
unless  the  EPA  administrator  took 
specific  regulatory  action  consistent 
with  the  study,  users  would  be  free  to 
apply  pesticides  at  higher 
concentrations  in  a  technique  known  as 
low  volume  and  ultralow  volume 
application,  regardless  of  label 
directions.  The  initial  advisory  opinion 
conHrmed  the  higher  potential  of  LV  and 
ULV  applications  to  drift  due  to  smaller 
droplet  size.  So,  until  a  further 
evaluation  of  the  degree  of  hazard 
presented  by  these  application  methods 
can  be  completed,  the  use  dilution  on 
product  labeling  must  be  followed 
(except  that  applicators  may  use  higher 
dilutions).  So,  in  other  words,  only 
products  with  explicit  use  directions  for 
LV  and  ULV  may  be  used  in  this  manner 
consistent  with  the  FIFRA. 

While  all  comments  are  invited  and 
will  receive  due  consideration,  to  assist 
the  FAA  and  EPA  in  their  review  of  the 
Friends  of  the  Earth  petition  comments 
are  particularly  welcomed  on  the 
following  matters  concerning  the 
petitions: 

1.  The  appropriate  role  for  the  FAA 
under  a  comprehensive  Federal  program 
of  agricultural  aircraft  operations, 
including  any  specihc  responsibilities  in 
the  aerial  application  of  pesticides. 

2.  Any  changes  or  additions  to  the 
FAA  rules  governing  the  flight  safety  of 


agricultural  aircraft  operations  that  are 
consistent  with  FAA  statutory  authority 
to  regulate  aeronautical  activities. 

3.  The  utility  of  placing  more  explicit 
application  practices  and  use 
restrictions,  e.g.  nozzle  sizes,  buffer 
zones,  in  terms  of  target  pests  and  sites, 
on  pesticide  labeling. 

4.  Is  labeling  an  effective  means  of 
communicating  information  on 
Integrated  Pest  Management  (IPM)  and 
requirements  for  public  notihcation? 
What  other  methods  would  be 
appropriate? 

5.  What  mechanism  could  be 
employed  to  provide  the  public  with 
advance  notice  of  broadscale  spray 
programs?  Should  requirements  for 
advance  notice  of  spraying  and 
obtaining  written  permission  to  spray 
from  adjoining  property  owners  be 
applied  equally  to  broadscale  spray 
programs  and  local  agricultural 
applications? 

The  Friends  of  the  Earth  Petitions 

Accordingly,  the  Federal  Aviation 
Administration  and  the  U.S. 
Environmental  Protection  Agency 
publish  verbatim  for  public  comments 
the  following  petitions  of  the  Friends  of 
the  Earth,  dated  May  30, 1979. 

Issued  in  Washington,  D.C.,  on  January  9, 
1980. 

Edward  P.  Faberman, 

Acting  Assistant  Chief  Counsel,  Regulations 
and  Enforcement  Di  vision.  Federal  A  viation 
Administration. 

Edwin  L  Johnson, 

Deputy  Assistant  Administrator  for  Pesticide 
Programs,  Environmental  Protection  Agency. 
Friends  of  the  Earth 

620  C  Street,  S.E.,  Washington,  D.C.  20003 
May  30, 1979. 

David  Brower,  President 

Petition  to  the  Federal  Aviation 

Administration 

Mr.  Langhone  M.  Bond, 

Administrator,  Federal  Aviation 
Administration,  FOB-lOA,  800 
Independence  Ave.  S.W.,  Washington, 
D.C. 

Dear  Mr.  Bond:  We  hope  that  you  will 
regard  the  attached  petition  as  a  friendly 
effort  to  bring  a  change  in  the  F.A.A. 
regulations  relating  to  agricultural  aircraft 
spraying  of  economic  poisons. 

Basically,  the  petition  asks  that  aerial 
applicators  will  be  required  to  get  written 
permission  before  they  allow  poison  spray  to 
drift  on  persons  and  property  not  in  their 
contracts.  This  does  not  seem  to  be  an 
unreasonable  request.  Indeed,  it  would  be 
unreasonable  not  to  require  this. 

We  think  that  requiring  written  permission 
will  create  a  great  many  landowner  and 
personal  agreements,  which  is  the  least 
expensive  and  least  inflationary  way  to 
achieve  enforcement.  I  am  surq  that  your 
government  workers  will  be  tempted  to  water 
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down  the  attached  suggestions.  For  example, 
instead  of  requinng  written  agreements 
within  1000  feet  of  people  and  property  they 
will  write  in  500  feet.  I  would  like  to  suggest 
that  any  changes  that  weaken  the  incentive 
to  produce  private  spray  agreements  will 
sharply  raise  the  coat  of  government. 

We  will  be  discussing  this  with  Senator 
Bayh  and  Congressman  Duncan,  who  handle 
your  budget.  As  you  know,  the  F.A.A.  has 
always  refused  to  help  “spray  victims”  who 
have  asked  for  protection  against  poison 
spray  drift.  We  will  also  be  talking  with 
congressional  budget  people  about  the  very 
low  benefit  your  enforcement  presently  has. 
If  F.A.A.  always  refuses  to  enforce  its 
regulations,  and  your  regional  offices  always 
refuse  to  assist  spray  victims,  then  it  seems 
that  there  is  a  non-existent  benefit-cost  ratio 
of  your  present  program.  It  raises  questions 
whether  you  should  have  a  budget?  Twa 
examples  are  attached  to  the  petition. 

It  is  fair  to  say  that  a  great  many  more 
people  are  injured  each  year  due  to  aircraft 
spraying  of  pesticides  than  are  injured  by 
crashes  of  passenger  planes. 

Reasons  for  the  Petition 
The  need  for  new  F.A.A.  regulations  to 
require  written  permission  for  spray  drift  of 
poisons  applied  from  an  airplane  has  become 
obvious  in  the  past  few  years.  The  mass 
miscarriage  episode  at  Alsea,  Oregon  and 
also  several  other  locatiops  due  to  2,4,5-T 
spray  drift,  and  the  intense  desire  of 
residents  of  Virginia,  Maine,  New  Jersey, 
Michigan  and  elsewhere  not  to  be  sprayed 
with  poisons  in  the  gypsy  moth  and  spruce 
budworm  programs  this  year  are  just  a  few 
examples  of  the  intrusion  upon  the  average 
American  with  poison  spray  drift.  After  all, 
there  is  no  more  profound  an  intrusion  than 
poison. 

We  have  attached  to  this  petition  a  large 
number  of  examples  from  the  past  few  years 
where  aerial  sprayers  have  allowed 
economic  poisons  to  drift  to  other  properties, 
with  serious  results. 

There  are  between  8,000  (industry 
extimates)  and  11,000  (F.A.A.  estimate) 
agricultural  spray  planes  in  the  United  States. 
Management  of  this  many  planes  is  easily 
within  the  capacity  of  a  single  government 
agency.  It  is  fair  to  say  that  the  local  police 
force  of  many  agricultural  counties  handle 
more  automobile  and  drivers'  licenses  than 
this. 

The  importance  of  the  problems  addressed 
by  the  attached  petition  is  underlined  by  the 
large-scale  delivery  of  pesticides  by  air^ane, 
over  60  percent  of  poundage,  and  the 
enormous  spray  drift  problems  associated 
with  aerial  application.  It  is  estimated  by  the 
Environmental  Protection  Agency,  based 
upon  actual  field  tests,  that  40  percent  of 
pesticides  delivered  by  airplane  lands  on 
someone  else's  property — a  chemical 
trespass  or  taking  of  property  without 
permission  or  compensation. 

Chemical  Trespass 

The  present  regulations  of  F.A.A.  stress 
that  aerial  application  of  “economic  poisons" 
must  be  achieved  without  “creating  a  hazard 
to  persons  or  property  on  the  surface." 

(137.49) 


,  It  is  fair  to  say  that  any  poison  is  a  hazard 
to  a  person  or  property  If  they  are  the  dbject 
of  any  spray  drift,  because  a  poison  is  a 
poison.  The  test  is  only  whether  that  poison 
landed  on  the  person  or  property  or  whether 
it  did  not.  I  ? 

It  is  not  necessary  to  argue  how  dangerous 
a  poison  is,  whether  it  causes  a  change  in  the 
brainwaves  for  a  year,  as  may  a  single 
exposure  to  parathion  or  malatbion,  or 
whether  it  causes  miscarriages  or  birth 
defects  like  2,4,5-T  or  the  entire  phenoxy 
group,  or  whether  it  causes  retarded  children 
due  to  toxic  impacts  on  the  fetus  like  2,4,5-T, 
or  whether  it  causes  allergies,  like  2,4-D  and 
many  other  pesticide,  or  whether  it  damages 
crops  like  herbicides  in  general  or  damages 
integrated  pest  management  programs. 

The  issue  is  only  whether  an  "economic 
poison  "  crossed  a  property  line  or  wet  the 
skin  of  a  person  without  prior  permission. 

This  is  the  type  of  issue  F.A.A.  should  have 
no  problem  in  handling  in  a  licensing 
program.  It  is  a  black  and  white  issue. 

Mounting  Number  of  Spray  Victims 

There  is  evidence  of  widespread  violations 
of  present  regulations  against  creating  hazard 
to  persons  or  property.  Attached  to  this  letter 
and  petition  are  numerous  examples  of 
hazards  created  by  aerial  application  of 
poisons  during  the  past  few  years. 

It  is  fair  to  say  that  the  Federal  Aviation 
Administration  did  not  enforce  its  regulations 
in  any  of  these  cases,  even  when  asked  for 
assistance  by  a  spray  victinu  In  many  cases, 
the  victims  were  unaware  that  the  F.A.A.  had 
jurisdictions. 

The  attached  court  case  shows  that  the 
state  judicial  systems  will  assert  that  the  only 
test  for  “chemical  trespass”  is  whether  the 
chemical  landed  on  someone  else’s  property  ^ 
without  permission  given  prior  spraying. 

Creating  Landowner  and  Personal  Spray 
Agreements 

The  attached  petition  suggests  one  way  to 
run  a  licensing  program  that  will  reduce 
costs.  It  suggests  a  licensing  system  based 
upon  points,  like  many  drivers’  license 
programs  run  by  State  governments. 

But,  the  emphasis  is  upon  creating  private 
agreements  between  landowners  who  wish  to 
spray  from  the  air,  and  nearby  owners  or 
residents  who  can  give  them  permission  to  let 
spray  land  on  their  property  and  persons  if 
they  wish. 

It  is  fair  to  say  that  without  a  vigorous 
point  system  that  private  agreements  will  not 
be  forthcoming.  The  way  to  save  money  in 
enforcement  is  to  interest  the  regulated 
parties  in  doing  most  of  the  work  themselves, 
rather  than  having  government  do  it  for  them. 

And  so,  we  believe  that  government  costs 
will  rise  proportionately  to  the  weakness  of 
the  points  system  you  adopt.  We  will  be 
talking  with  the  staff  of  Senator  Bayh  and 
Congressman  Duncan,  who  handle  your  » 
budget,  to  discuss  this  aspect  of  the  problem. 

Impact  of  Insurance 
The  relatively  low  cost  of  insurance  per 
acre  for  spray  damage  makes  it  financially 
attractive  for  one  landowner  to  spray  another 
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landowner’s  property  with  poison.  Only  a 
small  percentage  go  to  court,  and  those  that 
do  have  to  spend  thousands  of  dollars  and 
often  years  to  win. 

This  underscores  the  need  for  an  F.A.A. 
program  to  encourage  the  prevention  of 
chemical  trespass. 

Need  for  Absolute  Buffers  Strips  Only  To 
Mark  the  Area  of  Required  Landowner  and 
Personal  Spray  Agreements 

Our  suggested  program  greatly  simplifies 
the  technical  task  of  the  F.A.A.  The  Agency 
does  not  have  to  delve  into  the  task  of 
specifying  under  what  conditions  such  as 
wind  speed  a  bufifer  strip  will  work  or  fail. 
Rather  the  program  becomes  one  of  setting  up 
buffer  strips  within  which  landowners  or 
other  parties  contracting  for  aerial  spray  of 
poisons  must  get  prior  written  permission 
from  those  who  might  be  adversely  affected 
by  the  spray. 

It  is  really  quite  simple.  When  a  pilot 
sprays  an  area  for  which  written  permission 
has  not  been  arranged,  he  loses  points  on  his 
license. 

It  is  quite  clear,  however,  that  the 
customary  100  foot  buffers  used  in  the  past 
are  completely  unsuitable  for  aerial 
application.  We  have  attached  two  studies  to 
the  petition  to  show  this.  Some  spray  travels 
for  miles  from  the  application  site. 

This  is  not  a  completel}^  open-ended 
program,  since  the  Environmental  Protection 
Agency  labels  still  apply  to  any  private 
agreements.  The  program  is  also  not  going  to 
work  perfectly,  since  a  number  of  persons 
may  be  defrauded  into  signing  consent 
agreements  to  be  sprayed  without 
understanding  what  they  are  getting  into.  But, 
we  think  that  this  program  will  provide  a  lot 
more  enforcement  at  a  lot  less  cost  than 
present  programs  and  it  will  not  close  out  any 
person  from  being  sprayed  with  chemicals 
who  think  that  all  c^micals  are  safe.  It  will 
also  permit  farmers  to  harmonize  their 
spraying  plans. 

Hell  on  Earth  '  / 

Testimony  from  agricultural  areas  suggests 
that  living  in  these  areas  during  spray  season 
is  "hell  on  earth.”  You  can’t  breathe;  planes 
fly  over  your  home:  anyone  with  allergies  is 
in  trouble;  and  we  are  seeing  widespread 
health  epidemics  like  the  Alsea,  Oregon 
miscarriage  episode  or  the  Orleans, 

California  large  number  of  dead,  deformed,  or 
miscarried  babies. 

Furthermore,  sensitive  crops  cannot  be 
grown  in  vast  territories  of  the  United  States 
because  of  herbicide  spray  drift.  A  good 
example  of  this  is  the  continuing  loss  of  grape 
yields  by  jam  grape  farmers  in  Washington 
State. 

We  look  forward  to  hearing  what  you  plan 
to  do  with  this  petition  within  60  days  from 
now. 

With  best  regards, 

Erik  Jansson, 

Research  Associate  for  Pesticides. 

General  Distribution. 
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The  Petition 

Friends  of  the  Earth,  for  itself,  and  also  as  a 
representative  for  the  organizations  and 
individuals  listed  at  the  end  of  this  petition, 
petition  you  to  take  the  actions  below  to 
modify  the  regulations  of  F.A.A.  relating  to 
Agricultural  Aircraft  operations.  We 
understand  that  F.A.A.  is  required  to  respond 
to  this  petition  within  60  days. 

Specitic  item  by  item  changes  to  the 
present  regulations  are  outlined  below. 

The  individuals  and  organizations  listed 
below  all  have  a  serious  interest  in  alteration 
of  the  F.A.A.  regulations  in  the  manner  we 
are  suggesting.  They  are  pesticide  spray 
victims;  or  represent  spray  victims;  or  they 
have  tried  to  protect  themselves  from  aerial  - 
application  of  “economic  poisons"  as  in  the 
case  of  the  persons  listed  below  associated 
with  gypsy  moth  or  spruce  budworm  spray 
programs.  (Also  attached  are  affidavits  of 
spray  victims  we  have  collected,  most  of 
whom  were  injured  from  aerial  spray.) 

Our  Requests 

1.  We  hope  that  you  will  put  someone  in 
charge  at  F.A.A.  in  improving  the  present 
response  of  the  Agency  to  protecting  people 
not  in  spray  contracts  from  aerial  drift  of 
“economic  poisons.”  So  far,  F.A.A.  regional 
offices  have  routinely  refused  to  assist  spray 
victims  when  they  ask  for  help. 

2.  We  hope  that  you  will  run  a  survey  of 
your  nies  to  determine  how  many  times  the 
F.A.A.  has  removed  pilot  licenses  for 
spraying  a  person  without  prior  permission, 
for  severe  damage  to  property  not  in  the 
spray  contract,  for  killing  a  person  or  his 
animals  with  aerial  spray,  lliis  will  give  you 
an  estimate,  we  feel,  of  the  quality  of  the 
F.A.A.  enforcement  program.  We  will  be 
happy  to  provide  you  examples  of  each 
category  so  that  you  can  determine  whether 
they  showed  up  in  your  files. 

3.  The  present  regulations  stress  that  aerial 
application  of  “economic  poisons”  must  be 
achieved  “without  creating  a  hazard  to 
persons  or  property  on  the  surfacp.”  It  seems 
clear  that  spraying  people  and  property  with 
poison  without  prior  permission  is  a  hazard 
as  envisaged  by  your  regulations.  A  poison  is 
a  poison. 

We  hope  that  you  will  provide  a  penalty  - 
system  based  upon  pilot  licenses  when  they 
spray  people  and  property  without  prior 
permission.  Leaving  this  to  abstract 
discretion  of  the  regional  offices  has  not 
worked,  nor  will  it  ever  work. 

4.  It  is  fair  to  say  that  the  present  F.A.A. 
enforcement  program  has  a  very  low  benetit 
for  its  budget,  because  regional  offices 
always  refuse  to  provide  assistance  to  spray 
victims  when  they  ask  for  help. 

We  will  be  talking  with  Senator  Bayh  and 
Congressman  Duncan,  who  handle  your 
budget,  about  the  non-existent  benefit-cost 
ratio  of  your  present  program.  Qearly, 
whatever  money  that  goes  into  this  program 
is  wasted,  since  the  regional  offices  never 
enforce  the  regulations  when  it  comes  to 
spray  application  of  “economic  poisons.” 

(See  the  affidavits  attached.) 

The  Least  Expensive  Enforcement  Program 

5.  We  hope  that  you  will  seriously  consider 
a  vigorous  pilot  points  system  that  will 


encourage  person  to  person  agreements  to 
regulate  spray  drift.  There  is  nothing  more 
efficient  of  government  expenditures  than  to 
create  agreements  among  private  parties  for 
the  enforcement  of  spraying,  as  opposed  to 
having  (he  government  do  the  entire  job. 

The  program  we  suggest  works  as  follows. 
A  pilot  is  required  to  get  written  permission  if 
he  sprays  within  1000  feet  of  a  person  or 
another  property  not  within  the  spray 
contract.  If  he  sprays  that  property  or  person 
without  such  a  written  agreement,  heavy 
point  tines  are  levied  against  his  license.  If  he 
does  get  an  agreement,  and  spray  drifts  to  the 
piroperty  in  question,  he  can  avoid  penalty 
points.  It  is  as  simple  as  that. 

6.  We  request  that  F.A.A.,  instead  of 
exempting  federal  pilots  titim  its  regulations, 
develop  a  model  applicator  and  monitoring 
program  for  all  federal  and  federally  tinanced 
aerial  spray  program  in  cooperation  with 
U.S.D.A.  and  E.P.A.  The  federally  employed 
pilots  should  be  doing  a  better  job  than  the 
private  ones,  and  provide  know-how  and 
better  programs  for  the  private  sector. 

7.  We  believe  that  the  present  F.A.A. 
program  guarantees  routine  spray  drift  to 
people  and  properties  not  in  the  contracted 
spray  area.  This  combined  with  the  refusal  of 
the  regional  offices  to  ever  enforce  the  law  or 
assist  spray  victims  constitutes  “inverse 
condemnation.”  We  hope  that  you  will 
harmonize  your  regulations  with  the  5th  and 
14th  Amendments  of  the  Constitution. 

8.  Aerial  applicators  have  to  take  tests 
before  they  go  into  business.  They  are  all 
aware  that  when  they  let  poison  drift  to 
another  person  or  property,  they  are 
poisoning  that  person  or  property. 

We  hope  that  you  will  harmonize  your 
regulations  with  local,  state  and  federal  laws 
covering  assault. 

9.  We  hope  that  the  F.A.A.  will  sharply 
adjust  its  present  requirements  relating  to  the 
size  of  the  identitication  numbers  on  aerial 
spray  aircraft.  As  you  are  aware,  during  the 
past  few  years  numbers  have  been  sharply 
reduced  so  that  in  many  areas  it  is  impossible 
to  identify  planes  without  binoculars.  I  know 
that  your  staff  notes  that  they  have  studies 
that  show  that  the  size  and  placing  of 
numbers  makes  no  difference  in 
identitication  of  planes.  However,  there  is  a 
limit  to  human  vision,  and  this  has  been 
easily  exceeded  in  many  areas  today. 

10.  Finally,  we  submit  detailed  suggested 
changes  to  your  regulations  that  should 
achieve  the  objectives  noted  above  and  in  the 
letter  to  you.  We  hope  that  you  will  consider 
these  changes  in  the  regulations  as  a  way  to 
achieve  a  lot  more  enforcement  for  not  very 
much  more  financing. 

Suggested  Item  by  Item  Changes  to  Part 
137 — Agricultural  Aircraft  Operations 

(Changes  suggested  noted  in  large  type.) 

PART  137— AGRICULTURAL 
AIRCRAFT  OPERATIONS 

Subpart  A— General 

137.1  Applicability. 

137.3  Definition  of  terms. 


Subpart  B— Certification  Rules 

Sec. 

137.11  Certificate  required. 

137.15  Application  for  certificate. 

137.17  Amendment  of  certificate. 

137.19  Certification  requirements. 

137.21  Duration  of  certificate. 

137.23  Carriage  of  narcotic  drugs, 

marihuana,  and  depressant  or  stimulant 
drugs  or  substances. 

Subpart  C— Operating  Rules 

137.29  General. 

137.31  Aircraft  requirements. 

137.33  Carrying  of  certiticate. 

137.35  Limitations  on  private  agricultural 
aircraft  operator. 

137.37  Manner  of  dispensing. 

137.39  Economic  poison  dispensing. 

137.41  Personnel. 

137.43  Airport  traffic  areas  and  control 
zones. 

137.45  Nonobservance  of  airport  traffic 
pattern. 

137.47  Operation  without  position  lights. 
137.49  Operations  over  other  than  congested 
areas. 

137.51  Operation  over  congested  areas; 
general. 

137.53  Operation  over  congested  areas: 

pilots  and  aircraft. 

137.55  Business  namei  commercial 
agricultural  aircraft  operator. 

137.57  Availability  of  certiticate. 

137.59  Inspection  authority. 

Subpart  D— Records  and  Reports 
137.71  Records:  commercial  agricultural 
aircraft  'operator. 

137.75  Change  of  address. 

137.77  Termination  of  operations. 

Authority:  Secs.  313(a),  307(c),  601  and  607, 
72  Stat.  752:  49  U.S.C.  1354(a),  1348(c),  1421, 
and  1427. 

Source:  Docket  No.  1464,  30  FR  8106,  June 
24, 1965,  unless  otherwise  noted. 

Subpart  A— General 
§  137.1  Applicability. 

(a)  This  part  prescribes  rules  governing — 

(1)  Agricultural  aircraft  operations  within 
the  United  States;  and 

(2)  The  issue  of  commercial  and  private 
agricultural  aircraft  operator  certiticates  for 
those  operations. 

(b)  In  a  public  emergency  other  than 
“economic  poisons”  *  spraying,  a  person 

conducting  agricultural  aircraft  operations 
under  this  part  may,  to  the  extent  necessary, 
deviate  from  the  operating  rules  of  this  part 
for  relief  and  welfare  activities  approved  by 
an  agency  of  the  United  States  or  of  a  State 
or  local  government. 

(c)  Each  person  who,  under  the  authority  of 
this  section,  deviates  ti'om  a  rule  of  this  part 
shall,  within  10  days  after  the  deviation  send 
to  the  nearest  FAA  District  Office  a  complete 
report  of  the  aircraft  operation  involved, 
including  a  description  of  the  operation  and 
the  reasons  for  it. 

‘See  page  7.  (Item  number  S]  Proposal  for  model 
federal  applicators  program.  The  federal 
government  should  not  be  exmnpted,  but  should  be 
taking  the  lead  in  developing  programs  for  private 
pilots. 
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§  137.3  DefinMon  of  terms. 

For  the  purposes  of  this  part — 

“Agricultural  aircraft  operation” 
means  the  operation  of  an  aircraft  for 
the  purpose  of  (1)  dispensing  any 
economic  poison,  (2)  dispensing  any 
other  substance  intended  for  plant 
nourishment,  soil  treatment,,  propagation 
of  plant  life,  or  pest  control,  or  (3) 
engaging  in  dispensing  activities  directly 
affecting  agriculture,  horticulture,  or 
forest  preservation,  but  not  including  the 
dispensing  of  live  insects. 

“Economic  poison”  means  (1)  any 
substance  or  mixture  of  substances 
intended  for  preventing,  destroying, 
repelling,  or  mitigating  any  insects, 
rodents,  nematodes,  fungi,  weeds,  and 
other  forms  of  plant  or  animal  life  or 
viruses,  except  viruses  on  or  in  living 
man  or  other  animals,  which  the 
Secretary  of  Agriculture  shall  declare  to 
be  a  pest,  and  (2)  any  substance  or 
mixture  of  substances  intended  for  use 
as  a  plant  regulator,  defoliant  or 
desiccant. 

(Doc.  No.  1464.  30  FR  8106,  June  24, 1965,  as 
amended  by  Amdt.  137-3,  33  FR  9601,  July  2, 
1968) 

Subpart  B— Certification  Rules 

§  137.11  Certificate  required. 

(a)  Except  as  provided  in  paragraphs  (c) 
and  (d)  of  this  section,  no  person  may 
conduct  agricultural  aircraft  operations 
without,  or  in  violation  of,  an  agricultural 
aircraft  operator  certificate  issued  under  this 
part. 

(b)  Notwithstanding  Part  133  of  this  . 
chapter,  an  operator  may,  if  he  complies  with 
this  part,  conduct  agricultural  aircraft 
operations  with  a  rotorcraft  with  external 
dispensing  equipment  in  place  without  a 
rotorcraft  external-load  operator  certificate. 

(c)  A  Federal,  State,  or  local  government 
conducting  agricultural  aircraft  operations 
with  public  aircraft 

must  comply  with  this  subpart  whenever 
“economic  poisons"  are  sprayed. 

(d)  The  holder  of  a  rotorcraft  external-load 
operator  certificate  under  Part  133  of  this 
chapter  conducting  an  agricultural  aircraft 
operation,  involving  only  the  dispensing  of 
water  on  forest  fires  by  rotorcraft  external¬ 
load  means,  need  not  comply  with  this 
subpart. 

(Doc.  No.  1464,  30  FR  8106,  June  24, 1965,  as 
amended  by  Amdt.  137-3,  33  FR  9601,  July  2, 
1968;  Amdt.  137-6,  41  FR  35060.  Aug.  19, 1976) 

§  137.15  Application  for  certificate. 

An  application  for  an  agricultural  aircraft 
operator  certificate  is  made  on  a  form  and  in 
a  manner  prescribed  by  the  Administrator, 
and  filed  with  the  FA  A  District  Office  that 
has  jurisdiction  over  the  area  in  which  the 
applicant's  home  base  of  operations  is 
located. 


§  137.17  Amendment  of  certificate. 

(a)  The  Administrator  may  amend  an 
agricultural  aircraft  operator  certificate — 

(1)  On  his  own  initiative,  under  section  609 
of  the  Federal  Aviation  Act  of  1958  (19  U.S.C. 
1429)  and  Part  13  of  this  chapter;  or 

(2)  Upon  application  by  the  holder  of  that 
certificate. 

(b)  An  application  to  amend  an  agricultural 
aircraft  operator  certificate  is  submitted  on  a 
form  and  in  a  manner  prescribed  by  the 
Administrator.  The  applicant  must  file  the 
application  with  the  FAA  District  Office 
having  jurisdiction  over  the  area  in  which  the 
applicant's  home  base  of  operations  is 
located  at  least  15  days  before  the  date  that 
he  proposesvthe  amendment  become 
efiective,  unless  a  shorter  filing  period  is 
approved  by  that  ofiice. 

(c)  The  Administrator  grants  a  request  to 
amend  a  certificate  if  he  determines  that 
safety  in  air  conunerce  and  the  public  interest 
so  allow. 

(d)  Within  30  days  after  receiving  a  refusal 
to  amend,  the  holder  may  petition  the 
Administrator  personally  to  reconsider  the 
refusal. 

(e)  The  FJLA.  District  Office  having 
jurisdiction  over  the  area  involved  will 
consider  all  requests  ht)m  persons  with 
injury  from  or  property  damage  from 
spray  drift  or  mere  contamination  of 
person  or  property  with  spray  drift  from 
aerial  application  of  “economic  poisons” 
that  an  agricultural  aircraft  operator 
certificate  be  modified  because  of  that 
injury,  property  damage  or 
contamination. 

(f)  The  F.A.A.  District  Office  will 
make  a  determination  within  15  days  on 
request  noted  in  (e).  Within  30  days 
after  receiving  such  a  determination,  the 
person  requesting  action  may  petition 
the  Administrator  for  a  modification  of 
an  agricultural  aircraft  operator 
certificate,  if  the  ruling  of  the  F.A.A. 
District  Office  was  an  unsatisfactory 
resolution  of  the  problem  pursuant  to 
F.A.A.  regulatory  requirements. 

§  137.19  Certification  requirements. 

(a)  General.  An  applicant  for  a  private 
agricultural  aircraft  operator  certificate  is 
entitled  to  that  certificate  if  he  shows  that  he 
meets  the  requirements  of  paragraphs  (b),  (d), 
and  (e)  of  this  section.  An  applicant  for  a 
commercial  agricultural  aircraft  operator 
certificate  is  entitled  to  that  certificate  if  he 
shows  that  he  meets  the  requirements  of 
paragraphs  (c),  (d),  and  (e)  of  this  section. 
However,  if  an  applicant  applies  for  an 
agricultural  aircraft  operator  certificate 
containing  a  prohibition  against  the 
dispensing  of  economic  poisons,  that 
applicant  is  not  required  to  demonstrate  the 
knowledge  required  in  paragraphs  (e)(ll  (ii) 
through  (iv)  of  this  section. 

(b)  Private  operator— pilot.  The  applicant 
must  hold  a  current  U.S.  private,  commercial, 
or  airline  transport  pilot  certificate  and  be 
properly  rated  for  the  aircraft  to  be  used. 

(c)  Commercial  operator— pilots.  The 
applicant  must  have  available  the  services  of 


at  least  one  person  who  holds  a  current  U.S. 
commercial  or  airline  transport  pilot 
certificate  and  who  is  properly  rated  for  the 
aircraft  to  be  used.  The  applicant  himself 
may  be  the  person  available. 

(d)  Aircraft  The  applicant  must  have  at 
least  one  certificated  and  airworthy  aircraft, 
equipped  for  agricultural  operaion. 

(e)  Knowledge  and  skill  tests.  The 
applicant  must  show,  or  have  the  person  who 
is  designated  as  the  chief  supervisor  of 
agricultural  aircraft  operations  for  him  show, 
that  he  has  satisfactory  knowledge  and  skill 
regarding  agricultural  aircraft  operations,  as 
described  in  paragraphs  (e)(1)  and  (2)  of  this 
section.  However,  an  applicant  need  not 
comply  with  this  paragraph  if,  at  the  time  he 
applies  for  an  agricultural  aircraft  operator 
certificate,  he  holds  a  current  certificate  or 
waiver  for  conducting  agricultural  aircraft 
operations 

Deletion 

and  if  his  record  of  operation  either  with  or 
without  the  certificate  of  waiver  has  not 
disclosed  any  question  regarding  the  safety  of 
his  flight  operations  or  his  competence  in 
dispmising  agricultural  materials  or 
chemicals. 

The  F.A.A.  District  Office  will 
maintain  records  of  complaints,  but  will 
also  use  the  national  record  of  operation 
and  record  of  each  other  F.A.A.  District 
Office  where  the  applicant  has  flown  to 
determine  “any  question”  regarding  the 
safety  of  his  flight  operations  or  his 
competence  in  dispensing  agricultural 
materials  or  chemicals.  The  F.A.A.  will 
also  collect  data  from  E.P.A.  and  State 
and  local  governments  on  the  records  of 
each  applicant,  once  again  to  determine 
“any  question”  regarding  the  safety  of 
his  fli^t  operations  or  his  competence. 

(1)  The  test  of  knowledge  consists  of  the 
following; 

(i)  Steps  to  be  taken  before  starting 
operations,  including  survey  of  the  area  to  be 
worked. 

(ii)  Safe  handling  of  economic  poisons  and 
the  proper  disposal  of  used  containers  for 
those  poisons. 

(iii)  The  general  effects  of  economic 
poisons  and  agricultural  chemicals  on  plants, 
animals,  and  persons,  with  emphasis  on  those 
normally  used  in  the  areas  of  intended 
operations;  and  the  precautions  to  be 
observed  in  using  poisons  and  chemicals. 

(iv)  Primary  symptoms  of  poisoning  of 
persons  fi'om  economic  poisons,  the 
appropriate  emergency  measures  to  be  taken, 
and  the  location  of  poison  control  centers. 

(v)  Performance  capabilities  and  operating 
limitations  of  the  aircraft  to  be  used. 

(vi)  Safe  flight  and  application  procedures. 

(vii)  Human,  animal  and  crop 
damages  that  do  occur  when  "economic 
poisons”  are  allowed  to  drift  onto  other 
properties.  Typical  cases  from  the 
F.A.A.  District  Office  region  of  such 
injury. 

(viii)  How  far  spray  can  drift  with 
aerial  applications,  including  long- 
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distant  movement  of  “economic 
poisons"  by  evaporation.  -• 

(ix)  Weather  conditions  that  can  move 
“economic  poisons”  far  beyond  their 
intended  deposition  area,  including  cold 
and  hot  air  movements  in  the  micro¬ 
region  that  can  carry  sprays  onto  other 
person’s  property. 

(x)  How  sprays  can  contaminate 
waterways,  and  the  results  of  this. 

(xi)  Impact  of  contamination  of  the 
pilot  upon  reaction  time,  brain  waves, 
capabilities,  and  methods  available  to 
reduce  such  impacts.  All  the  major 
pesticides  used  in  the  area  should  be 
reviewed. 

(2)  The  test  of  skili  consists  of  the  following 
maneuvers  that  must  be  shewn  in  any  of  the 
aircraft  specified  in  paragraph  (d)  of  this 
section,  and  at  that  aircraft’s  maximum 
certificated  take-off  weight,  or  the  meiximum 
weight  established  for  the  special  purpose 
load,  whichever  is  greater 

(i)  Short-held  and  soft-held  takeoffs 
(airplanes  and  gyroplanes  only). 

(ii)  Approaches  to  the  working  area. 

(iii)  Flare-outs. 

(ivj  Swath  runs. 

(v)  Pullups  and  turnarounds. 

(vi)  Rapid  deceleration  (quick  stops)  in 
heiicopters  only. 

[Doc.  No.  1464,  30  FR  8106,  June  24. 1965,  as 
amended  by  Arndt.  137-1,  30  FR  15143,  Dec.  8. 
1965] 

§  137.21  Duration  of  certificate. 

An  agricultural  aircraft  operator  certificate 
is  effective  until  it  is  surrendered,  suspended, 
or  revoked. 

or  when  an  operator  collects  enough 
points  against  his  certificate  that  it  is 
revoked. 

The  holder  of  an  agricultural  aircraft 
operator  certihcate  that  is  suspended  or 
revoked  shall  return  it  to  the  Administrator. 

Each  person  with  an  operators  license 
will  lose  his  agricultural  aircraft  ' 
operator  certificate  when  he  amasses  10 
current  violation  points.  Violation  points 
will  be  erased  3  years  after  they  are 
assessed  to  the  license.  Pilots  may  avoid 
points  if  there  is  a  written  agreement 
between  the  person  or  agency 
contracting  for  the  spraying  or 
undertaking  it  and  the  persons  or 
property  experiencing  economic  poison 
spray  drift  to  agree  to  or  sanction  the 
spray  drift. 

For  aerial  application  of  economic 
poisons  without  first  obtaining  written 
permission  of  persons  and  property 
owner  within  1000  feet  of  the  spray 
boundary  (See  137.49);  1  point 
For  aerial  spraying  without  notification 
of  those  nearby  property  owners  and 
residents  who  have  requested  prior 
notiflcation  in  writing  (137.49);  l-point 
For  causing  a  person  to  be  hospitalized 
by  allowing  spray  to  drift  upon  him,  in 


the  absence  of  previous  written 
permission  (1);  10  points 
For  spraying  a  schoolbus  stop  or 
community  facility;  10  points 
For  contamination  of  a  person’s  drinking 
water  with  economic  poison  without 
previous  written  permission;  8  points 
For  wetting  the  skin  or  clothes  of 
another  person  with  economic  poison 
without  previous  written  permission 
of  that  person;  8  points 
For  spray  drift  of  economic  poisons 
upon  another  person’s  home  and 
grounds  of  the  home  without;  8  points 

Note. — (1)  The  point  system  we  are 
suggesting  roughly  attempts  to  put  human 
injury  as  a  first  priority. 

For  damage  to  the  economnic  animals  of 
another  person  with  economic  poisons 
without  previous  written  permission 
of  that;  6  points 

For  damage  to  the  crops  of  another 
person  with  economic  poisons  without 
previous  written  permission  of  that 
person;  5  points 

For  damage  to  the  crops  of  an  organic 
farm  with  economic  poisons  without 
previous  written  permission  of  that 
person;  5  points 

For  damage  to  another  person’s  garden 
for  eating  with  economic  poisons 
without  previous  written  permission;  5 
points 

For  contamination  of  ponds,  streams 
and  other  water  bodies  of  another 
person  with  economic  poisons  without 
previous  written  permission;  5  points 
For  spray  of  an  automobile  on  the  public 
highway;  5  points 

For  damage  to  the  biological  control 
program  or  an  integrated  pest 
management  program  for  a  crop 
belonging  to  another  person,  without 
previous  written  permission,  due  to 
the  drift  of  economic  poisons;  3  points 
For  damage  to  pets  of  another  person 
without  previous  written  permission;  2 
points 

§  137.23  Carriage  of  narcotic  drugs, 
marihuana,  and  depressant  or  stimulant 
drugs  or  substances. 

If  the  holder  of  a  certin<:ate  issued  under 
this  part  permits  any  aircraft  owned  or  leased 
by  that  holder  to  be  engaged  in  any  operation 
that  the  certificate  holder  knows  to  be  in 
violation  of  §  91.12(a)  of  this  chapter,  that 
operation  is  a  basis  for  suspending  or 
revoking  the  certificate. 

[Doc.  No.  12035,  Arndt.  137-4,  38  FR  17493, 

July  2. 1973] 

Subpart  C — Operating  Rules 
§137.29  General. 

(a)  Except  as  provided  in  paragraphs  (d) 
and  (e)  of  this  secflon,  this  subpart  prescribes 
rules  that  apply  to  persons  and  aircraft  used 
in  agricultural  aircraft  operations  conducted 
under  this  part. 


(b)  [Reserved] 

(c)  The  holder  of  an  agricultural  aircraft 
operator  certificate  may  deviate  from  the 
provisions  of  Part  91  of  this  chapter  without  a 
certificate  of  waiver,  as  authorized  in  this 
subpart  for  dispensing  operations,  when 
conducting  nondispensing  aerial  work 
operations  related  to  agriculture,  horticulture, 
or  forest  preservation  in  accordance  with  the 
operating  rules  of  this  subpart 

(d)  Sections  137.31  through  137.35, 137.41, 
and  137.53  through  137.59  do  not  apply  to 
persons  and  aircraft  used  in  agricultural 
aircraft  operations  conducted,with  public 
aircraft. 

unless  they  are  engaged  in  the 
dispensing  of  economic  poisons. 

(e)  Sections  137.31  through  137.35, 137.39, 
137.41, 137.51  through  137.59,  and  Subpart  D 
do  not  apply  to  persons  and  rotorcraft  used  in 
agricultural  aircraft  operations  conducted  by 
a  person  holding  a  certificate  under  Part  133 
of  this  chapter  and  inx^lving  only  the 
dispensing  of  water  on  forest  fires  by 
rotorcraft  external-load  means.  However,  the 
operation  shall  be  conducted  in  accordance 
with — 

(i)  The  rules  of  Part  133  of  this  chapter 
governing  rotorcraft  external-load  operations; 
and 

(ii)  The  operating  rules  of  this  subpart 
contained  in  §§  137.29, 137.37,  and  137.43 
through  137.49. 

[Doc.  No.  1464,  30  FR  8106,  June  24, 1965,  as 
amended  by  Arndt.  137-3,  33  FR  9601,  July  2, 
1968:  Arndt.  137-6,  41  FR  35060,  Aug.  19, 1976] 

§  137.31  Aircraft  requirements. 

No  person  may  operate  an  aircraft  unless 
that  aircraft — 

(a)  Meets  the  requirements  of  §  137.19(d); 
and 

(b)  Is  equipped  with  a  suitable  and 
properly  installed  shoulder  harness  for  use  by 
each  pilot. 

(c)  For  dispensing  of  economic 
poisons  is  equipped  with  sufficient 
protective  devices  to  protect  the  pilot 
from  short-term  exposures  that  would 
endanger  the  plane  and  his  health. 

§  137.33  Carrying  of  certificate. 

(a)  No  person  may  operate  an  aircraft 
unless  a  facsimile  of  the  agricultural  aircraft 
operator  certificate,  under  which  the 
operation  is  conducted,  is  carried  on  that 
aircraft.  The  facsimile  shall  be  presented  for 
inspection  upon  the  request  of  the 
Administrator  or  any  Federal,  State,  or  local 
law  enforcement  officer. 

•  (b)  Notwithstanding  Part  91  of  this  chapter, 
the  registration  and  airworthiness  certificates 
issued  for  the  aircraft  need  not  be  carried  in 
the  aircraft.  However,  when  those  certificates 
are  not  carried  in  the  aircraft  they  shall  be 
kept  available  for  inspection  at  the  base  from 
which  the  dispensing  operation  is  conducted. 
(Doc.  No.  1464,  30  FR  8106,  June  24, 1965,  as 
amended  by  Arndt.  137-3,  33  FR  9601,  July  2, 
1968) 
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S  137.35  Umitationt  on  private 
agricuttural  aircraft  operator. 

No  person  may  conduct  an  agricultural 
aircraft  operation  under  the  authority  of  a 
private  agricultural  aircraft  operator 
certiflcate — 

(a)  For  compensation  or  hire; 

(b)  Over  a  congested  area;  or 

(c)  Over  any  property  unless  he  is  the 
owner  or  lessee  of  the  property,  or  has 
ownership  or  other  property  interest  in  the 
crop  located  on  that  property. 

§  137.37  Manner  of  dispensing. 

No  persons  may  dispense,  or  cause  to  be 
dispensed,  from  an  aircraft,  any  material  or 
substance  in  a  manner  that  creates  a  hazard 
to  persons  or  property  on  the  surface. 

(Doc.  No.  1464,  30  FR  8106,  June  24, 1965,  as 
amended  by  Arndt.  137-3,  33  FR  9601,  July  2, 
1968) 

§  137.39  Economic  poison  dispensing. 

(a)  Except  as  provided  in  paragraph  (b)  of 
this  section,  no  persoiMnay  dispense  or  cause 
to  be  dispensed  from  an  aircraft,  any 
economic  poison  that  is  registered  with  the 
U.S.  Department  of  Agriculture  under  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (7  U.S.C.  135-135k)— - 

(1)  For  a  use  other  than  that  for  which  it  is 
registered; 

(2)  Contrary  to  any  safety  instructions  or 
use  limitations  on  its  label;  or 

(3)  In  violation  of  any  law  or  regulation  of 
the  United  States. 

(b)  This  section  does  not  apply  to  any 
person  dispensing  economic  poisons  for 
experimental  purposes  under — 

-(1)  The  supervision  of  a  Federal  or  State 
agency  authorized  by  law  to  conduct 
research  in  the  field  of  economic  poisons;  or 
(2)  A  permit  from  the  U.S.  Department  of 
Agriculture  issued  pursuant  to  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide  Act  (7 
U.S.C.  135-135k), 

(Arndt.  No.  137-2,  31  FR  6686,  May  5, 1966) 

§  137.41  Personnel. 

(a)  Information.  The  holder  of  an 
agricultural  aircraft  operator  certiRcate  shall 
insure  that  each  person  used  in  the  holder’s 
agricultural  aircraft  operation  is  informed  of 
that  person’s  duties  and  responsibilities  for 
the  operation. 

(b)  Supervisors.  No  person  may  supervise 
an  agricultural  aircraft  operation  unless  he 
has  met  the  knowledge  and  skill 
requirements  of  §  137.19(e). 

(c)  Pilot  in  command.  No  person  may  act  as 
pilot  in  command  of  an  aircraft  unless  he 
holds  a  pilot  certiHcate  andrating  prescribed 
by  §  137.19(b)  or  (c),  as  appropriate  to  the 
type  of  operation  conducted.  In  addition,  he 
must  demonstrate  to  the  holder  of  the 
Agricultural  Aircraft  Operator  Certificate 
conducting  the  operation  that  he  has  met  the 
knowledge  and  skill  requirements  of 

i  137.19(e).  If  the  holder  of  that  certiHcate  has 
designated  a  person  under  S  137.19(e)  to 
supervise  his  agricultural  aircraft  operations 
the  demonstration  must  be  made  to  the 
person  so  designated.  However,  a 
demonstration  of  the  knowledge  and  skill 
requirement  is  not  necessary  for  any  pilot  in 
command  who — 


(1)  Is,  at  the  time  of  the  filing  of  an 
application  by  an  agricultural  aircraft 
operator,  working  as  a  pilot  in  command  for 
that  operator,  and 

(2)  Has  a  record  of  operation  under  that' 
applicant  that  does  not  disclose  any  question 
regarding  the  safety  of  his  flight  operations  or 
his  competence  in  dispensing  agricultural 
materials  or  chemicals. 

The  F.A.A.  District  Office  will 
maintain  records  of  complaints,  but  will 
also  use  the  national  record  of  operation 
and  record  of  each  other  F.A.A.  District 
Office  where  the  applicant  has  flown  to 
determine  “any  question”  regarding  the  * 
safety  of  his  flight  operations  or  his  , 
competence  in  dispensing  agricultural 
materials  or  chemicals.  The  F.A.A.  will 
also  collect  data  from  E.P.A.  and  State 
and  local  governments  on  the  records  of 
each  applicant,  once  again  to  determine 
“any  question”  regarding  the  safety  of 
his  flight  operations  or  his  competence. 

§  137.43  Airport  traffic  areas  and  control 
zones. 

(a)  Except  for  flights  to  and  from  a 
dispensing  area,  no  person  may  operate  an 
aircraft  within  an  airport  traffic  area,  or 
within  a  control  zone  having  an  operative 
control  tower,  unless  authorization  for  that 
operation  has  been  obtained  from  the  control 
tower  concerned. 

(b)  No  person  may  operate  an  aircraft  in 
weather  conditions  below  VFR  minimums 
within  a  control  zone  not  having  an  operative 
control  tower  unless  authorization  for  that 
operation  has  been  obtained  from  the 
appropriate  ATC  facility. 

§  137.45  Nonobservance  of  airport  traffic 
pattern. 

Notwithstanding  Part  91  of  this  chapter,  the 
pilot  in  command  of  an  aircraft  may  deviate 
from  an  airport  traffic  pattern  when 
authorized  by  the  control  tower  concerned. 

At  an  airport  without  a  functioning  control 
tower,  the  pilot  in  command  may  deviate 
from  the  traffic  pattern  if — 

(a)  Prior  coordination  is  made  with  the 
airport  management  concerned; 

(b)  Deviations  are  limited  to  the 
agricultural  aircraft  operation; 

(c)  Except  in  an  emergency,  landing  and 
takeoffs  are  not  made  on  ramps,  taxiways,  or 
other  areas  of  the  airport  not  intended  for 
such  use;  and 

(d)  The  aircraft  at  all  times  remains  clear 
of,  and  gives  way  to,  aircraft  conforming  to 
the  traffic  pattern  for  the  airport. 

§  137.47  Operation  without  position  lights. 

Notwithstanding  Part  91  of  this  chapter,  an 
aircraft  may  be  operated  without  position 
lights  if  prominent  unlighted  objects  are 
visible  for  at  least  1  mile  and  takeoffs  and 
landings  at — 

(a)  Airports  with  a  functioning  control 
tower  are  made  only  as  authorized  by  the 
control  tower  operator,  and 

(b)  Other  airports  are  made  only  with  the 
permission  of  the  airport  management  and  no 
other  aircraft  operations  requiring  position 
lights  are  in  progress  at  that  airport 


§  137.49  Operations  over  other  than 
congested  areas. 

Notwithstanding  Part  91  of  this  chapter, 
during  the  actual  dispensing  operation, 
including  approaches,  departures,  and 
turnarounds  reasonably  necessary  for  the 
operation,  an  aircraft  may  be  operated  over 
other  than  congested  areas  below  500  feet 
above  the  surface. 

Economic  poisons  are  in  fact 
poisonous  to  humans,  animals,  and  often 
to  crops.  Therefore,  during  the  actual 
dispensing  operation,  an  aircraft  may 
not  operate  closer  than  1,000  feet  to 
persons,  vessels,  vehicles,  residences, 
crops  not  owned  by  the  sprayer  and 
person  contracting  for  the  spraying,  and 
other  items  covered  in  the  point  system 
of  137.21,  without  written  permission 
previous  to  the  spraying  operation  from 
the  persons  or  owners  of  property  listed 
above. 

Aerial  application  of  “economic 
poisons”  to  right-of-ways  is  forbidden, 
because  chemical  trespass  to  other 
person’s  properties  is  guaranteed  due  to 
the  narrowness  of  such  right-of-ways. 

Before  each  spray  application  the 
operator  of  an  aircraft  dispensing 
“economic  poisons”  will  give  prior 
notice  by  telephone  or  other  effective 
individual  method  to  each  property 
owner  or  resident  in  the  area  who  has 
requested  such  notification  from  the 
owner  of  the  land  to  be  sprayed.  (This 
will  permit  those  allergic  to  chemical 
trespass  to  be  away,  and  permit  people 
to  protect  themselves  and  their  property 
from  chemical  trespass  of  poisons. 

§  137.51  Operation  over  congested  areas: 
General. 

For  the  purposes  of  dispensing 
“economic  poisons”,  an  aircraft  may  not 
be  operated  over  a  congested  area. 

Since  economic  poisons  are  in  fact 
poisons,  with  many  persons  much  more 
sensitive  than  others,  aerial  application 
of  poisons  is  not  permitted.  (Other 
methods  such  as  integrated  pest 
management  are  available  to  delineate 
where  ground  control  would  be 
desirable.) 

§  137.53  Operation  over  congested  areas; 
pilots  and  aircraft 

Delete  this  section. 

§  137.55  Business  name;  commercial 
agricultural  aircraft  operator. 

No  person  may  operate  under  a  business 
name  that  is  not  shown  on  his  commercial 
agricultural  aircraft  operator  certificate. 

§  137.57  Availability  of  certificate. 

Each  holder  of  an  agricultural  aircraft 
operator  certificate  shall  keep  that  certihcate 
at  his  home  base  of  operations  and  shall 
present  it  for  inspection  on  the  request  of  the 
Administrator  or  any  Federal,  State,  or  local 
law  enforcement  officer. 
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§  137.59  Inspection  authority. 

Each  holder  of  an  agricultural  aircraft 
operator  certificate  shall  allow  the 
Administrator  at  any  time  and  place  to  make 
inspections,  including  on-the-job  inspections, 
to  determine  compliance  with  applicable 
regulations  and  his  agricultural  aircraft 
operator  certiHcate. 

Subpart  0— Records;  and  Reports 

§  137.71  Records:  commercial  agricultural 
aircraft  operator. 

(a)  Each  holder  of  a  commercial 
agricultural  aircraft  operator  certificate  shall 
maintain  and  keep  current,  at  the  home  base 
of  operations  designated  in  his  application, 
the  following  records: 

(1)  The  name  and  address  of  each  person 
for  whom  agricultural  aircraft  services  were 
provided; 

(2)  The  date  of  the  service; 

(3)  The  name  and  quantity  of  the  material 
dispensed  for  each  operation  conducted;  and 

(4)  The  name,  address,  and  certificate 
number  of  each  pilot  used  in  agricultural 
aircraft  operations  and  the  date  that  pilot  met 
the  knowledge  and  skill  requirements  of 

§  137.19(e). 

(b)  The  records  required  by  this  section 
must  be  kept  at  least  12  months  and  made 
available  for  inspection  by  the  Administrator 
upon  request. 

§  137.75  Change  of  address. 

Each  holder  of  an  agricultural  aircraft 
operator  certificate  shall  notify  the  FAA  in 
writing  in  advance  of  any  change  in  the 
address  of  his  home  base  of  operations. 

§  137.77  Termination  of  operations. 

Whenever  a  person  holding  an  agricultural 
aircraft  operator  certificate  ceases  operations 
under  this  part,  he  shall  surrender  that 
certificate  to  the  FAA  District  Office  last 
having  jurisdiction  over  his  operation. 

Note. — ^The  recordkeeping  and  reporting 
requirements  contained  herein  have  been 
approved  by  the  Office  of  Management  and 
Budget  in  accordance  with  the  Federal 
Reports  Act  of  1942. 

With  best  regards, 

Erik  Jansson, 

Research  Associate  for  Pesticides. 

This  petition  was  signed  with  73 
signatures. 

Friends  of  the  Earth, 

620  C  Street.  S.E.,  Washington,  D.C.  20003 
(202)  543-4313 
May  30, 1979. 

David  Brower,  President 

Petition  to  the  Environmental  Protection 
Agency 

Mr.  Doug  Costle, 

Administrator, 

Environmental  Protection  Agency, 

401  M  Street,  S.W.. 

Washington,  D.C.  20460. 

Dear  Mr.  Costle:  Friends  of  the  Earth,  for 
itself,  and  also  as  a  representative  for  the 
organizations  and  individuals  listed  at  the 
end  of  this  petition,  petition  you  to  take  the 
following  actions  to  modify  the  pesticide 


label  program  of  the  Environmental 
Protection  Agency.  ’ 

We  hope  that  you  will  regard  this  petition 
to  be  a  friendly  effort  to  bring  your  attention 
to  a  very  serious  lack  in  your  program.  But,  it- 
has  been  over  two  years  now  since  we  first 
wrote  Mr.  Ed  Johnson  about  spray  drift  of 
pesticides,  and  to  date  the  E.P.A.  has  not 
done  anything  to  get  the  situation  in  hand. 

While  this  is  a  friendly  petition,  it  would  be 
unfair  to  you  not  to  note  that  we  will  be 
meeting  with  Senator  Proxmire  and 
Congressman  Boland,  who  handle  your 
budget,  about  the  lack  of  existence  of  a 
benefit  from  your  enforcement  and  label 
program.  If  your  agency  fails  to  enforce  the 
label  ever,  then  the  money  for  that  program  is 
completely  wasted  money. 

Three  examples  of  this  have  come  recently 
to  our  attention: 

i.  The  Boston  E.P.A.  refused  when  asked  to 
help  the  residents  of  the  Maine  spruce 
budworm  spray  area,  outside  of  a  weak  note 
to  the  sprayers  that  they  should  not  break  the 
law.  As  you  know,  the  Governor  of  Maine 
has  proposed  evacuating  the  area  of  pregnant 
women  and  children  (sounds  like  Three  Mile 
Island).  There  are  plans  to  spray  in  15  mile 
per  hour  winds. 

Mr.  Charles  Fitzgerald  noted  that  E.P.A, 
permits  the  “routine”  violation  of  label 
instruction.  I  was  caught  up  by  that 
description,  since  I  used  exactly  the  same 
words  in  a  letter  to  Mr.  Ed  Johnson  and 
subsequent  meeting,  and  was  criticized  by 
Mr.  Johnson’s  staff  for  the  statement.  (See 
attached  letter  to  Mr.  Jellinek.) 

The  question  that  occurs  to  me  is  if  the 
enforcement  division  and  regional  offices 
always  refuse  to  enforce  the  label  when 
asked  why  should  these  agencies  have  any 
budget  at  all?  Perhaps  you  have  an  answer  to 
this? 

ii.  The  Philadelphia  E.P.A.  refused  when 
asked  to  enforce  the  label  restrictions  on 
Dimilin,  even  when  the  Department  of 
Agriculture  and  the  States  proposed  using  it 
coi^ary  to  the  label. 

llie  spraying  did  take  place,  and  the  aerial 
sprayers  sprayed  poison  on  schoolchildren, 
houses,  restaurant,  the  water  supply,  ponds, 
an  open  field  with  cattle  in  it  outside  the 
spray  boundary,  and  a  television  crew  twice, 
once  on  a  public  highway. 

Before  the  second  round  of  spraying, 
residents  and  ourselves  met  with 
enforcement  at  E.P.A.  to  ask  for  protection. 

Mr.  Doug  Campt,  I  understand,  ordered  that 
the  labels  not  be  enforced. 

iii.  Friends  of  the  Earth  and  numerous 
residents  across  the  United  States  have 
repeatedly  requested  enforcement  action 
from  regional  E.P.A.  offices  and  from  the 
Washington  E.P.A.  for  aerial  phenoxy 
herbicide  spraying  contrary  to  the  label.  As  a 
result  of  the  refusal  of  the  Agency  to  enforce 
the  labels,  numerous  people  have  been 
severely  injured.  Money  for  enforcement  to 
E.P.A.  appears  to  be  wasted. 

What  We  Hope  You  Could  Do 
Basically,  this  petition  asks  that  aerial  and 
ground  applicators  of  pesticides  or  “economic 
poisons”  will  be  required  to  get  written 
permission  before  they  let  their  spray  drift 
upon  persons  and  property  not  in  their  spray 


contracts.  This  does  not  seem  to  be  an 
unreasonable  request. 

Indeed,  it  is  unreasonable  to  spray  people 
and  their  property  with  poisons  without  their 
permission.  Pesticides  are  poisons  as  you 
know.  People  do  have  a  right  not  to  be 
sprayed  with  poisons  without  their 
permission. 

Specifically  to  carry  this  out,  we  are  asking 
the  following; 

1.  We  are  asking  you  to  put  on  every 
pesticide  or  “economic  poison”  label  ,, 
registered  by  E.P.A.  that  these  pesticide  or 
poisons  may  not  be  allowed  to  drift  upon 
persons  or  property  without  prior  written 
permission. 

Whenever  these  poisons  are  applied  by 
airplane,  the  applicator  must  obtain  written 
permission  to  allow  spray  to  drift  on  persons 
and  property  not  in  the  spray  contract  at 
minimum  within  1000  feet  of  the  spray  area 
boundary. 

Whenever  these  poisons  are  applied  by 
ground  rigs,  the  applicator  must  obtain 
written  permission  at  minimum  from  persons 
and  property  owners  within  250  feet  of  the 
spray  boundary. 

The  label  might  read  as  follows: 

For  Display  on  All  Pesticide  Labels. 

Warning 

This  pesticide  must  not  be  allowed  to  drift 
onto  people  or  property  without  prior  written 
permission  by  that  person  or  property  owner. 

For  aerial  application,  at  minimum  written 
permission  must  be  obtained  from  all  persons 
living  or  owning  property  within  1000  feet  of 
the  spray  project  boundary. 

For  ground  rig  operation  other  than  fine 
droplet  misting  the  applicator  must  obtain  at 
minimum  written  permission  from  all  persons 
living  within  or  owning  property  within  250 
feet  of  the  spray  project  boundary — 1000  feet 
for  misting. 

2.  We  are  asking  you  to  recognize  that 
people  hae  a  right  not  to  be  sprayed  with  any 
poison  without  their permissiop  regardless  of 
how  toxic  the  experts  think  this  poisin  to  be 
at  any  given  time. 

As  you  know,  pesticides  are  in  fact 
poisons,  and  there  is  an  extreme  range  of 
sensitivity  to  pesticides  just  as  there  is  to 
chemicals  like  penicillin.  And,  new 
knowledge  is  always  being  developed  on 
pesticides  that  sharply  alter  opinions  about 
toxicity,  and  your  records  presently  shed 
minimum  light  upon  the  toxicity  of  these 
poisons. 

3.  As  can  be  seen.  Friends  of  the  Earth  is 
also  petitioning  the  Federal  Aviation 
Administration  to  penalize  pilots  who  spray 
people  and  property  with  poisons  without 
previous  written  permission. 

We  hope  that  you  can  harmonize  with  the 
F.A.A.  program,  to  recognize  the  right  of 
people  not  to  be  sprayed  with  poisons  and 
not  to  have  their  property  sprayed  with 
poisons  without  their  permission. 

We  request  that  you  make  all  pesticides 
applied  by  airplane  to  be  restricted  pesticides 
for  that  application,  and  we  request  that 
E.P.A.  develop  with  F.A.A.  and  U.S.D.A.  a 
model  applicator  training  and  monitoring 
program  for  all  federally  sponsored  spray 
programs.  This  would  cover  both  federally 
employed  pilots  and  pilots  contracted  for 
with  federal  money 
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4.  We  petition  you  to  forbid  the  sale  of  arty  ' 
pesticide  of  such  volatility  that  drift  can 
never  be  controlled  by  any  applicator. 

Two, years  ago,  we  asked  1^.  Ed  Johnson 
to  do  something  about  the  volatile  2,4-D  that 
was  stunting  such  a  large  percentage  of  the 
grape  production  of  Washington  State  and 
driving  fanners  out  of  business.  It  is  fair  to 
say  that  Mr.  Johnson  refused  to  help.  For 
days  at  a  time  farmers  in  that  area  can  smell 
2,4-D  in  the  air,  and  grape  damage  follows 
within  a  week.  ' 

5.  For  all  the  talk  about  integrated  pest 
management  and  joint  memorandums  with 
U.S.D.A.,  the  E.P.A.  has  never  come  up  with 
any  program  beyond  research  to  forward  the 
progress  of  IPM.  We  petition  you  to  include 
IPM  material  on  all  pesticide  labels. 

For  Display  on  All  Pesticide  Labels: 

Integrated  Pest  Management 

An  integrated  pest  management  program 
for  your  crop  may  be  available  from  your 
local  university  or  from  the  Extension  Service 
of  U.S.D.A.  (phone  202-  ) 

6.  It  seems  quite  clear,  as  noted,  that  the 
enforcement  division  of  E.P.A.  and  the 
regional  ofhces  are  dead  set  against 
enforcing  the  labels.  I  can  think  of  no 
example  in  the  past  year  where  E.P.A. 
responded  to  requests  for  help  with  an 
upcoming  spray  program. 

It  seems  quite  clear  that  it  is  highly  unlikely 
that  E.P.A.  will  ever  have  a  credible 
enforcement  program,  and  secondly,  it  is 
certain  that  most  of  the  state  programs  will 
fail  to  achieve  adequate  enforcement.  They 
are  already  failing. 

We  request  that  E.P.A.  put  much  more 
emphasis  upon  compelling  pesticide 
applicators  to  get  written  permission  before 
they  undertake  their  spray  program.  As  can 
be  seen,  the  program  we  have  proposed  for 
F.A.A.  aerial  applicators  is  designed  to  steer 
pilots  with  incentives  into  person  to  person 
written  agreements.  This  is  the  cheapest  way 
to  enforce  the  law. 

We  secondly  request  that  E.P.A.  create  a 
Citizen  Enforcement  and  Monitoring  Package 
with  Xerox  cards  and  instructions  for 
location  to  catch  spray  drift,  and  where  to 
process  them. 

Third,  we  request  that  E.P.A.  create  an 
appeals  structure  within  the  Agency.  It  is 
clear  that  some  of  the  staff  is  hostile  to 
enforcement  of  labels  on  the  pesticides. 

Citizens  should  have  a  way,  as  in  most  other 
departments,  to  get  a  second  opinion  from 
higher  authority. 

7.  We  urge  you  to  make  your  labeling  and 
enforcement  program  harmonious  with  the 
requirements  of  the  5th  and  14th 
Amendments.  To  establish  a  program  as  you 
have,  that  does  not  forbid  the  spraying  of 
people  or  their  property  with  poisons  without 
their  permission,  and  then  to  combine  this 
with  a  national  and  state  enforcement 
program  that  always  refuses  to  enforce  the 
label  restrictions  prior,  during,  or  after 
spraying  amounts  to  “inverse  condemnation” 
in  our  opinion.  The  registration  of  high 
volatile  pesticides  that  can  never  be 


controlled  by  the  applicator 'also  represents 
an  automatic  condemnation  of  other  person’s 
property  and  health. 

It  is  also  a  great  intrusion  into  the  civil  i? 
liberties  of  Americans.  This  is  not  in  the 
American  way.  It  is  unreasonable. 

Friends  of  the  Earth  has  an  active  research 
program  into  the  law  of  your  labeling 
program. 

8.  As  you  know,  pilots  and  sprayers  using 
restricted  pesticides  are  required  to  take 
courses  on  pesticide  use.  It  is  fair  to  say  that 
when  they  spray  other  people  and  property 
not  in  their  spray  contracts,  they  do  it  with 
full  knowledge  that  they  are  poisoning  these 
people. 

We  urge  you  to  make  your  labeling  and 
enforcement  programs  harmonious  with  local,* 
state  and  federal  criminal  codes  covering 
assault. 

Cost-Effectiveness  of  Requiring  Written 
Permission 

As  you  can  see  h-om  the  attached  petition 
to  F.A.A.,  a  solid  program  requiring  written 
permission  from  people  and  property  owners 
before  they  are  sprayed  with  poisons  will 
create  a  large  number  of  private  agreements 
among  people. 

This  is  the  least  expensive  enforcement 
program  the  Environmental  Protection 
Agency  could  have.  I  am  sure  that  your 
employees  will  be  tempted  to  try  to  water 
down  the  requests  in  this  petition.  For 
example,  instead  of  1000  feet  for  a  minimum 
area  requiring  written  permission  for  aerial 
spraying,  your  employees  will  be  tempted  to 
write  in  500  feet. 

I  would  like  to  suggest  the  idea  that 
reducing  the  severity  of  the  distances  and 
otherwise  watering  down  this  petition  would 
greatly  increase  the  cost  of  government 
enforcement.  It  is  fair  to  say  that  the  fewer 
private  agreements  that  are  developed,  thq^ 
more  the  government  will  have  to  spend  for 
enforcement. 

We  will  be  talking  with  Senator  Proxmire 
and  Congressman  Boland  not  only  about  the 
non-existence  of  benehts  from  your  present 
enforcement  program — since  E.P.A.  always 
refuses  to  respond  to  requests  for 
enforcement — but  also  about  the  cheapness 
of  private  agreements  in  creating 
enforcement,  and  the  need  for  a  strong  E.P.A. 
program  to  encourage  private  agreements. 

We  look  forward  to  hearing  what  you  plan 
to  do  with  this  petition  within  60  days  from 
now. 

With  best  regards, 

Erik  Jansson, 

Research  Associate  for  Pesticides. 

This  petition  was  signed  with  73 
signatures. 
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DEPARTMENT  OF  TRANSPORTATION 
'federal  Aviation  Administration 
X  JFR  Parts  61  and  121  ' 

[Docket  No.  19758;  Notice  No.  79-18A] 

Plan  To' PermH  Additional  Fligiitcrew 
Training  in  Advanced  Fligllt  Training 
Simulators;  Extension  of  Comment 
Period 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Notice  of  extension  of  comment 
period. 

summary:  This  notice  extends  the 
period  for  submission  of  public 
comments  relating  to  Notice  79-18  until 
February  15, 1980.  This  action  is  in 
response  to  a  petition  indicating  that 
persons  who  may  be  affected  by  the 
proposed  regulations  need  additional 
time  in  which  to  prepare  and  submit 
their  comments. 

DATES:  Comments  on  Notice  79-18  must 
be  received  on  or  before  February  15, 
1980. 

ADDRESS:  Comments  on  this  proposal 
may  be  mailed  in  duplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Chief  Counsel,  Attn:  Rules  Docket 
(AGC-24),  Docket  No.  19758;  800 
Independence  Avenue.  S.W., 
Washington,  D.C.  20591;  or  be  delivered 
in  duplicate  to:  Room  916,  800 
Independence  Avenue,  S.W., 
Washington,  D.C.  20591.  Comments 
delivered  must  be  marked:  Docket  No. 
19758.  Comments  may  be  inspected  at 
Room  916  between  8:30  and  5:00  p.m. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Raymond  E.  Ramakis,  Regulatory 
Projects  Branch  (AVS-24),  Safety 
Regulations  Staff,  Federal  Aviation 
Ac^inistration,  800  Independence 
Avenue,  S.W.,  Washington,  D.C.  20591; 
telephone  (202)  755-8716. 
SUPPLEMENTARY  INFORMATION:  In  Notice 
79-18,  published  in  the  Federal  Register 
on  November  13, 1979,  (44  FR  65550)  the 
FAA  proposed  to  allow  expanded 
training,  checking,  and  certibcation  of 
flight  crewmembers  in  advanced  flight 
training  simulators.  This  action 
encouraged  operators  to  upgrade  their 
simulators  and  perform  a  higher 
percentage  of  training  in  simulators  so 
that  the  total  scope  of  flightcrew  training 
would  be  enhanced.  The  results  of  this 
action  include  substantially  improved 
safety,  fuel  conservation,  and  a 
reduction  of  airport  congestion.  In 
addition,  this  action  proposed  a 
regulatory  alternative  which  could  result 
in  signiflcant  cost  savings  for  air 
carriers.  In  that  notice  the  FAA  asked 
for  comments  from  members  of  the 
public  who  desired  to  participate  in  the 
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rulemaking  process.  The  original 
comment  period  closed  on  January  14, 
1980. 

The  Air  Transport  Association 
petitioned  on  behalf  of  its  31  member 
airlines  for  an  extension  of  the  time  for 
comments  on  Notice  79-18. 

The  petition  states,  in  pertinent  part, 
that  the  airlines  recognize  and  fully 
support  the  incentive  intent  of  this 
regulatory  proposal  which  they  believe 
has  far-reaching  safety,  environmental, 
and  energy  conservation  signihcance.  In 
view  of  the  complexity  pf  the  proposed 
technical  requirements  involved, 
however,  the  airlines  believe  that  the  , 
proposal  deserves  the  most  thorough 
review  and  analysis.  An  extension  of 
approximately  30  days  beyond  the 
January  14. 1980,  deadline  for  comments 
would  allow  the  time  necessary  to 
carefully  complete  this  process.  They 
therefore  request  that  the  deadline  for 
comments  be  extended  to  February  15. 
1980. 

The  FAA  has  reviewed  this  request 
and  has  determined  that  a  limited 
extension  of  the  comment  period  would 
afford  the  public  an  additional 
opportunity  to  furnish  comments  that 
should  be  considered  in  the 
development  of  the  Hnal  regulations.  In 
view  of  this,  and  consistent  with  the 
FAA’s  desire  to  assure  full  public 
participation  in  its  regulatory  actions,  it 
is  concluded  that  it  is  in  the  public 
interest  to  extend  the  comment  period 
by  30  days. 

Accor^ngly,  the  conunent  period  for 
Notice  79-18  is  hereby  extended  from 
January  14. 1980,  to  February  15, 1980. 

(Secs.  305,  306,  307.  313(a).  601,  and  1110, 
Federal  Aviation  Act  of  1958,  as  amended  (49 
U.S.C.  1346, 1347, 1348, 1354(a),  1421  and 
1522);  Sec.  6(c),  Department  of  Transportation 
Act  (49  U.S.C.  1655(c);  and  14  CFR  11.45  and 
11.65)) 

Issued  in  Washington,  D.C.,  on  January  14. 
.1980. 

Kenneth  S.  Hunt, 

Director  of  Flight  Operations. 

|FR  Doc.  80-1655  Filed  1-16-60;  6:45  am] 

BILUNG  CODE  4910-13-M 


14  CFR  Part  71 

(Airspace  Docket  No.  79-SO-89] 

Designation  of  Federal  Airways,  Area 
Low  Routes,  Controlled  Airspace,  and 
Reporting  Points;  Proposed  Alteration 
of  Transition  Area,  HazlehursL  Ga. 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Notice  of  proposed  rulemaking. 

summary:  This  proposed  rule  will  alter 
the  Hazlehurst,  Georgia,  Transition  Area 


by  lowering  the  base  of  controlled  ’ 
airspace  northwest  of  the  Hazlehurst 
Airport  from  1,200  to  700  feet  AGL  A 
new  public  use  instrument  approadi 
procedure  has  been  developed  to  serve 
the  airport  and  the  additional  controlled 
airspace  is  required  to  protect  aircraft 
executing  the  approach  procedure. 
DATES:  Comments  must  be  received  on 
or  before:  February  15, 1980. 

ADDRESS:  Send  comments  on  the 
proposal  to:  Federal  Aviation 
Administration,  Chief,  Air  Trafric 
Division,  P.O.  Box  20636,  Atlanta, 
Georgia  30320. 

FOR  FURTHER  INFORMATION  CONTACT: 

Harlan  D.  Phillips,  Airspace  and 
Procedures  Branch,  Federal  Aviation 
« Administration,  P.O.  Box  20636,  Atlanta. 
Georgia  30320;  telephone:  404-763-7646. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  may  participate  in 
the  proposed  rulemaking  by  submitting 
such  written  data,  views  or  arguments 
as  they  may  desire.  Communications 
should  identify  the  airspace  docket 
number  and  be  submitted  in  triplicate  to 
the  Director,  Southern  Region.  Federal 
Aviation  Administration,  Attention: 
Chief.  Air  Traffic  Division,  P.O.  Box 
20636,  Atlanta,  Georgia  30320.  All 
communications  received  on  or  before 
February  15, 1980,  will  be  considered 
before  action  is  taken  on  the  proposed 
amendment.  The  proposal  contained  in 
this  notice  may  be  changed  in  the  light 
of  conunents  received.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  public  contact  with 
FAA  personnel  concerned  with  this 
rulemaking  will  be  Hied  in  the  public, 
regulatory  docket. 

Availability  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
notice  of  proposed  rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Public  Affairs,  Attention:  Public 
Information  Center,  APA-430,  800 
Independence  Avenue,  S.W., 
Washington,  D.C.  20591,  or  by  calling 
(202)  426-8058.  Communications  must 
identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  b^ng 
placed  on  a  mailing  list  for  future 
NPRMs  should  also  request  a  copy  of 
Advisory  Circular  No.  11-2  which 
describes  the  application  procedures. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  Subpart  G  of  Part  71  of 


the  Federal  Aviation  Regulations  (14 
CFR  71)  to  alter  the  Hazlehurst,  Georgia, 
Transition  Area.  This  action  will 
provide  controlled  airspace  protection 
for  aircraft  executing  the  NDB  RWY.14 
standard  instrument  approach 
procedure  at  the  Hazlehurst  Airport  The 
Hazlehurst  (nonfederal)  nondirectional 
radio  beacon,  which  will  support  the 
approach  procedure,  is  proposed  for 
establishment  in  conjunction  with  the 
alteration  of  the  transition  area. 

The  Hnal  approach  course  of  the 
VOR/DME  RWY^2  instrument 
approach  procedure  has  been  changed  2 
degrees.  It  is  necessary  to  redesignate 
the  extension  south  of  the  airport  to 
provide  the  required  airspace  protection. 

The  Proposed  Amendment 

Accordingly,  the  Federal  Aviation 
-Administration  proposes  to  amend 
Subpart  G,  §  71.181  (44  FR  442),  Part  71 
of  the  Federal  Aviation  Regulations  (14 
CFR  71)  as  follows: 

Hazlehurst,  Ga. 

. .  342°  radial . . .”  is  deleted  and  “. . .  340° 
radial . . .”  is  substituted  and  “. . .  within  3 
miles  each  side  of  the  330°  bearing  from  the 
Hazlehurst  RBN  (Lat.  31°52'48"N.;  Long. 
82°38'51"W.),  extending  from  the  6-mile 
radius  area  to  8.5  miles  northwest  of  the  RBN 
. . .”  is  added. 

(Sec.  307(a),  Federal  Aviation  Act  of  1958,  as 
amended  (49  U.S.C.  1348(a));  sec.  6(c), 
Department  of  Transportation  Act  (49  U.S.C. 
1655(c))) 

Note. — ^The  Federal  Aviation 
Administration  has  determined  that  this 
document  involves  a  proposed  regulation 
which  is  not  signiHcant  under  Executive 
Order  12044,  as  implemented  by  DOT 
Regulatory  Policies  and  Procedures  (44  PR 
11034,  February  26, 1979).  Since  this 
regulatory  action  involves  an  established 
body  of  technical  requirements  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally  current 
and  promote  safe  flight  operations,  the 
anticipated  impact  is  so  minimal  that  this 
action  does  not  warrant  preparation  of  a 
regulatory  evaluation. 

Issued  in  East  Point,  Georgia,  on  January  2, 
1980. 

Louis  J.  Cardinali, 

Director,  Southern  Region. 

|FR  Doc.  80-1267  Filed  1-16-80;  &4S  am] 

BILUNO  CODE  4910-13-M 


14  CFR  Part  71 

[Airspace  Docket  No.  79-EA-70] 

Proposed  Alteration  of  Control  Zone, 
Baltimore,  Md. 

agency:  Federal  Aviation 
Administration  (FAA),  DOT 
action:  Notice  of  Proposed  Rule 
Making. 
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summary:  This  notice  proposes  to  alter 
the  Baltimore,  Md.  control  zone  over 
Glenn  L.  Martin  Airport  Baltimore.  Md. 
This  alteration  will  increase  the 
duration  of  the  zone  from  part  time  to 
full  time  to  reflect  the  increased 
operation  time  of  the  airport. 

DATES:  Comments  must  be  received  on 
or  before  March  17, 1980. 

addresses:  Send  comments  on  the 
proposal  in  triplicate  to:  Chief,  Airspace 
&  Procedures  Branch,  AEA-530,  Eastern 
Region,  Federal  Aviation 
Administration.  Federal  Building, 
Jamaica,  New  York  11430.  The  docket 
may  be  examined  at  the  following 
location:  FAA,  Office  of  Regional 
Counsel,  AEA-7,  Federal  Building,  J.F.K. 
International  Airport,  Jamaica,  New 
York  11430. 

FOR  FURTHER  INFORMATION  CONTACT: 

Charles  J.  Bell,  Airspace  &  Procedures 
Branch,  AEA-530,  Air  Traffic  Division, 
Federal  Aviation  Administration, 
Federal  Building,  J.F.K.  International 
Airport,  Jamaica,  New  York  11430, 
Telephone  (212)  995-3391. 

Comments  Invited 

Interested  parties  may  participate  in 
the  proposed  rulemaking  by  submitting 
such  written  data,  views  or  arguments 
as  they  may  desire.  Communications 
should  identify  the  airspace  docket 
number  and  be  submitted  in  triplicate  to 
the  Director,  Eastern  Region,  Attention: 
Chief,  Air  Traffic  Division,  Federal 
Aviation  Administration,  Federal 
Building,  J.F.K.  International  AirpKirt, 
Jamaica,  New  York  11430.  All 
communications  received  on  or  before 
March  17, 1980,  will  be  considered 
before  action  is  taken  on  the  proposed 
amendment.  The  proposals  contained  in 
this  notice  may  be  changed  in  the  light 
of  comments  received.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons. 

Availability  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
notice  of  proposed  rulemaking  (NPRM) 
by  submitting  a  request  to  the  Chief, 
Airspace  &  Procedures  Branch,  AEA- 
530,  Eastern  Region,  Federal  Aviation 
Administration,  Federal  Building, 
Jamaica,  New  York  11430,  or  by  calling 
(212)  995-3391. 

Comunications  must  identify  the 
docket  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRMs  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2  which  describes  the  application 
procedures. 


The  Proposal 

Hie  FAA  is  considering  an 
amendment  to  Subpart  G  of  Part  71  of 
the  Federal  Aviation  Regulations  (14 
CFR  Part  71)  to  alter  the  Baltimore,  Md. 
control  zone.  The  airport  is  at  present 
overlaid  by  a  part  time  control  zone 
which  the  proposal  will  increase  to  full 
time. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  Federal  Aviation 
Administration  proposes  to  amend 
§  71.181  of  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  as 
follows: 

1.  Amend  §  71.171  of  Part  71  of  the 
Federal  Aviation  Regulations  so  as  to 
amend  the  description  of  the  Baltimore, 
Maryland  control  zone  as  follows: 

In  the  text  delete,  "This  control  zone 
is  effective  fi'om  0700  to  2300  hours, 
local  time,  daily." 

(Sec.  307(a)  of  the  Federal  Aviation  Act  of 
1958  (72  Stat.  749;  49  U.S.C.  1348(a));  sec.  6(c). 
Department  of  Transportation  Act  (49  U.S.C. 
1655(c));  and  14  CFR  11.65) 

Note. — The  FAA  has  determined  that  this 
document  involves  a  proposed  regulation 
which  is  not  significant  under  Executive 
Order  12044,  as  implemented  by  DOT 
Regulatory  Policies  and  Procedures  (44  FR 
11034;  February  26, 1979).  Since  this 
regulatory  action  involves  an  established 
body  of  technical  requirements  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally  current 
and  promote  safe  flight  operation,  the 
anticipated  impact  is  so  minimal  that  this 
action  does  not  warrant  preparation  of  a 
regulatory  evaluation. 

Issued  in  Jamaica,  New  York,  on  January  3, 
1980. 

Murray  E.  Smith, 

Director,  Eastern  Region. 

(FR  Doc.  00-1475  Filed  1-lS-aO;  0:45  am] 

BILUNG  CODE  4910-13-M 


14  CFR  Part  71 

(Airspace  Docket  No.  79-ASW-62 

Proposed  Alteration  of  Control  Zone 
and  Transition  Area;  Lake  Charles,  La. 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  Proposed  Rule 
Making. 

SUMMARY:  The  nature  of  the  action 
being  taken  is  to  propose  alteration  of 
the  control  zone  and  transition  area  at 
Lake  Charles,  La.  The  intended  effect  of 
the  proposed  action  is  to  provide 
additional  controlled  airspace  for 
aircraft  executing  instrument  approach 
procedures  to  the  Lake  Charles 
Municipal  Airport  and  the  McFillen 


Aiipark.  The  circumstances  which 
created  a  need  for  the  action  is  that  a 
review  of  the  current  control  zone  and 
transition  area  revealed  the  controlled 
airspace  is  not  properly  described  and 
inadequate  for  the  protection  of  aircraft 
executing  instrument  approach 
procedures.  In  addition,  higher 
performance  aircraft  are  utilizing  the 
airport  which  requires  additional 
controlled  airspace. 

DATES:  Comments  must  be  received  on 
or  before  February  19, 1980. 

ADDRESSES:  Send  comments  on  the 
proposal  to:  Chief,  Airspace  and 
Procedures  Branch,  Air  Traffic  Division, 
Southwest  Region,  Federal  Aviation 
Administration,  P.O.  Box  1689,  Fort 
Worth,  Texas  76101. 

The  official  docket  may  be  examined 
at  the  following  location:  Office  of  the 
Regional  Counsel,  Southwest  Region, 
Federal  Aviation  Administration,  4400 
Blue  Mound  Road,  Fort  Worth,  Texas. 

An  informal  docket  mhy  be  examined 
at  the  Office  of  the  Chief,  Airspace  and 
procedures  Branch,  Air  Traffic  Division. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  L  Stephenson,  Airspace  and 
Procedures  Branch,  ASW-535,  Air 
Traffic  Division,  Southwest  Region, 
Federal  Aviation  Administration,  P.O. 
Box  1689,  Fort  Worth,  Texas  76101; 
telephone:  (817)  624-4911,  extension  302. 
SUPPLEMENTARY  INFORMATION:  Subpart 
F  §  71.171  (44  FR  353)  and  Subpart  G 
§  71.181  (44  FR  442)  of  FAR  Part  71 
contain  the  description  of  control  zones 
and  transition  areas  designated  to 
provide  controlled  airsp'ace  for  the 
benefit  of  aircraft  conducing  Instrument 
Flight  Rules  (IFR)  activity.  Alteration  of 
the  control  zone  and  transition  area  at 
Lake  Charles,  LA.,  will  necessitate  an 
amendment  to  these  subparts. 

Comments  Invited 

Interested  persons  may  submit  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  be  submitted  in  triplicate  to 
Chief,  Airspace  and  Procedures  Branch, 
Air  Traffic  Division,  Southwest  Region, 
Federal  Aviation  Administration,  P.O. 
Box  1689,  Fort  Worth,  Texas  76101.  All 
communications  received  on  or  before 
February  19, 1980,  this  notice  in  the 
Federal  Register  will  be  considered 
before  action  is  taken  on  the  proposed 
amendment.  No  public  hearing  is 
contemplated  at  this  time,  but 
arrangements  for  informal  conferences 
with  Federal  Aviation  Adadnistration 
officials  may  be  made  by  contacting  the 
Chief.  Airspace  and  Procedures  Branch. 
Any  data,  views,  or  arguments 
presented  during  such  conferences  must 
also  be  submitted  in  writing  in 
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accordance  with  this  notice  in  order  to 
become  part  of  the  record  for 
consideration.  The  proposal  contained 
in  this  notice  may  be  changed  in  the 
light  of  comments  received.  All 
comments  submitted  will  be  available, 
both  before  and  after  the  closing  date 
for  comments,  in  the  Rules  Docket  for 
examination  by  interested  persons. 

Availability  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
notice  of  proposed  rule  making  (NPRM) 
by  submitting  a  request  to  the  Chief, 
Airspace  and  Procedures  Branch,  Air 
Traffic  Division,  Southwest  Region, 
Federal  Aviation  Administration,  P.O. 
Box  1689,  Fort  Worth,  Texas  76101,  or  by 
calling  (817)  624-4911,  extension  302. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRMs  should  contact  the 
office  listed  above. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  Subpart  F  and  Subpart  G 
of  Part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  71)  to  alter  the 
control  zone  and  transition  area  at  Lake 
Charles.  La.  The  FAA  believes  this 
action  will  enhance  IFR  operations  at 
the  Lake  Charles  Municipal  Airport  and 
the  McFillen  Airpark  by  providing 
controlled  airspace  for  aircraft 
executing  proposed  instrument  approach 
procedures  to  the  airport.  Subpart  F  and 
Subpart  G  of  Part  71  were  republished  in 
the  Federal  Register  on  January  2, 1979 
(44  FR  353)  and  (44  FR  442). 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  FAA  proposes  to 
amend  §§  71.171  and  71.181  of  Part  71  of 
the  Federal  Aviation  Regulations  (14 
CFR  Part  71)  as  republished  (44  FR  353) 
and  (44  FR  442)  by  altering  the  Lake 
Charles,  La.,  control  zone  and  transition 
area. 

In  Subpart  F,  §  71.171  (44  FR  353),  the 
Lake  Charles,  La.,  control  zone  is 
proposed  to  be  amended  by  deleting  the 
present  description  and  substituting  the 
following: 

Lake  Charles,  La. 

That  airspace  within  the  S-mile  radius  of 
Lake  Charles  Municipal  Airport  (latitude 
30“07’32"N.,  longitude  93“13'22"W.),  within  2.5 
miles  each  side  of  the  Lake  Charles  VORTAC 
256°  radial  extending  from  the  5-mile  radius 
area  of  6  miles  east. 

In  Subpart  G.  §  71.181  (44  FR  442),  the 
Lake  Charles,  La.,  transition  area  is 
proposed  to  be  amended  by  deleting  the 
present  description  and  substituting  the 
following: 


Lake  Charies,  La. 

That  airspace  extending  upward  from  700 
feet  above  the  gound  within  an  8.5-mile 
radius  of  the  Lake  Charles  Municipal  Airport 
(latitude  30°07'32"N.,  longitude  93°13'22"W.). 
(Sec.  307(a),  Federal  Aviation  Act  of  1958  (49 
U.S.C.  1348(a);  and  sec.  6(c),  Department  of 
Transportation  Act  (49  U.S.C.  1655(c)).) 

Note. — The  FAA  has  determined  that  this 
document  involves  a  proposed  regulation 
which  is  not  significant  under  Executive 
Order  12044,  as  implemented  by  DOT 
Regulatory  Policies  and  Procedures  (44  FR 
11034;  February  26, 1979).  Since  this 
regulatory  action  involves  an  established 
body  of  technical  requirements  for  which 
h^quent  and  routine  amendments  are 
necessary  to  keep  them  operationally  current 
and  promote  safe  flight  operations,  the 
anticipated  impact  is  so  minimal  that  this 
action  does  not  warrant  preparation  of  a 
regulatory  evaluation  and  a  comment  period 
of  less  than  45  days  is  appropriate. 

Issued  in  Fort  Worth,  Texas  on  January  8. 
1980. 

F.  E.  Whitfield. 

Acting  Director,  Southwest  Region. 

(FR  Doc.  80-1487  Filed  1-10-80;  8:45  am) 

FIXING  CODE  4910-13-M 


14  CFR  Part  71 

[Airspace  Docket  No.  79-ASW-64] 

Proposed  Alteration  of  Transition 
Area:  Natchitoches,  La. 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  Proposed  Rule 
Making. 

SUMMARY:  The  nature  of  the  action 
being  taken  is  to  propose  alteration  of 
the  transition  area  at  Natchitoches,  La. 
The  intended  effect  of  the  proposed 
action  is  to  provide  additional 
controlled  airspace  for  aircraft 
executing  instrument  approach 
procedures  to  the  Natchitoches 
Municipal  Airport.  The  circumstance 
which  created  a  need  for  the  action  is 
that  a  review  of  the  current  transition 
area  revealed  the  controlled  airspace  is 
not  properly  described  and  inadequate 
for  the  protection  of  aircraft  executing 
instrument  approach  procedures.  In 
addition,  higher  performance  aircraft  are 
utilizing  the  airport  which  requires 
additional  controlled  airspace. 

DATES:  Comments  must  be  received  on 
or  before  February  19, 1980. 

ADDRESSES:  Send  comments  on  the 
proposal  to:  Chief,  Airspace  and 
Procedures  Branch,  Air  TrafHc  Division. 
Southwest  Region,  Federal  Aviation 
Administration,  P.O.  Box  1689,  Fort 
Worth,  Texas  76101. 

The  official  docket  may  be  examined 
at  the  following  location:  Office  of  the 


Regional  Counsel.  Southwest  Region, 
Federal  Aviation  Administration.  4400 
Blue  Mound  Road,  Fort  Worth,  Texas. 

An  informal  docket  may  be  examined 
at  the  Office  of  the  Chief,  Airspace  and 
Procedures  Branch.  Air  TrafHc  Division. 
FOR  FURTHER  INFORMATION  CONTACT. 
Kenneth  L  Stephenson.  Airspace  and 
Procedures  Branch,  ASW-535,  Air 
Traffic  Division.  Southwest  Region, 
Federal  Aviation  Administration,  P.O. 
Box  1689,  Fort  Worth,  Texas  76101; 
telephone:  (817)  624-4911,  extension  302. 
SUPPLEMENTARY  INFORMATION:  Subpart 
G  §  71.181  (44  FR  442)  of  FAR  Part  71 
contains  the  description  of  transition 
areas  designated  to  provide  controlled 
airspace  for  the  benefit  of  aircraft 
conducting  Instrument  Flight  Rules  (IFR) 
activity.  Alteration  of  the  transition  area 
at  Natchitoches,  La.,  will  necessitate  an 
amendment  to  this  subpart. 

Comments  Invited 

Interested  persons  may  submit  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  be  submitted  in  triplicate  to 
Chief,  Airspace  and  Procedures  Branch, 
Air  Traffic  Division,  Southwest  Region, 
Federal  Aviation  Administration,  P.O. 
Box  1689,  Fort  Worth,  Texas  76101.  All 
communications  received  on  or  before 
February  19, 1980,  will  be  considered 
before  action  is  taken  on  the  proposed 
amendment.  No  public  hearing  is 
contemplated  at  this  time,  but 
arrangements  for  informal  conferences 
virith  Federal  Aviation  Administration 
ofHciais  may  be  made  by  contacting  the 
Chief,  Airspace  and  Procedures  Branch. 
Any  data,  views,  or  arguments 
presented  during  such  conferences  must 
also  be  submitted  in  writing  in 
accordance  with  this  notice  in  order  to 
become  part  of  the  record  for 
consideration.  The  proposal  contained 
in  this  notice  may  be  changed  in  the 
light  of  comments  received.  All 
comments  submitted  will  be  available, 
both  before  and  after  the  closing  date 
for  comments,  in  the  Rules  Docket  for 
examination  by  interested  persons. 

Availability  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
notice  6f  proposed  rule  making  (NPRM) 
by  submitting  a  request  to  the  Chief, 
Airspace  and  Procedures  Branch,  Air 
Traffic  Division,  Southwest  Region, 
Federal  Aviation  Administration,  P.O. 
Box  1689,  Fort  Worth,  Texas  76101,  or  by 
calling  (817)  624-4911,  extension  302. 
Communications  must  identify  the 
notice  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRMs  should  contact  the 
office  listed  above. 
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The  Proposal 

The  FAA  is  considering  an 
amendment  to  Subpart  G  of  Part  71  of 
'the  Federal  Aviation  Regulations  (14 
CFR  Part  71)  to  alter  the  transition  area 
at  Natchitoches,  La.  The  FAA  believes 
this  action  will  enhance  IFR  operations 
at  the  Natchitoches  Municipal  Airport 
by  providing  controlled  airspace  for 
aircraft  executing  instrument  approach 
procedures  to  the  airport.  Subpart  G  of 
Part  71  was  republished  in  the  Federal 
Register  on  January  2, 1979  (44  FR  442). 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  FAA  proposes  to 
amend  §  71.181  of  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71}  as 
republished  (44  FR  442)  by  altering  the 
Natchitoches,  La.,  transition  area  by 
deleting  the  present  description  and 
substituting  the  following: 

Natchitoches,  La. 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.5-mile 
radius  of  the  Natchitoches  Municipal  Airport 
(latitude  31*44'15"  N.,  longitude  93°05'45"  W.) 
and  within  3  miles  each  side  of  the  176° 
bearing  from  the  NDB  (latitude  31*44'05"  N., 
longitude  83’05'41"  N.)  extending  from  the 
6.5-mile  radius  area  to  8.5  miles  south  of  the 
NDB. 

(Sec.  307(a),  Federal  Aviation  Act  of  1958  (49 
U.S.C.  1348(a);  and  sec.  6(c),  Department  of 
Transportation  Act  (49  U.S.C.  1655(c))) 

Note. — ^The  FAA  has  determined  that  this 
document  involves  a  proposed  regulation 
which  is  not  significant  under  Executive 
Order  12044,  as  implemented  by  DOT 
Rpgulatory  Policies  and  Procedures  (44  FR 
11034;  February  26, 1979).  Since  this 
regulatory  action  involves  an  established 
body  of  technical  requirements  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally  ciurent 
and  promote  safe  flight  operations,  the 
anticipated  impact  is  so  minimal  that  this 
action  does  not  warrant  preparation  of  a 
regulatory  evaluation  and  a  comment  period 
of  less  than  45  days  is  appropriate. 

Issued  in  Fort  Worth,  Texas  on  (anuary  7, 
1980. 

F.  E.  Whitfield. 

Acting  Director,  Southwest  Region. 

|FR  Doc.  eO-1488  Filed  1-1&-80;  8:45  am) 
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14  CFR  Part  71 

[Airspace  Docket  No.  79-SO-90] 

Proposed  Alteration  of  Transition 
Area,  Salisbury,  N.C. 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

action:  Notice  of  Proposed  Rulemaking. 


summary:  This  proposed  rule  will  alter 
the  Salisbury,  North  Carolina,  transition 
area  and  lower  the  base  of  controlled 
airspace  from  1200  to  700  feet  AGL 
between  8  and  9  miles  around  the 
Rowan  County  Airport.  A  new  standard 
instrument  approach  procedure,  VOR- 
A,  has  been  developed,  and  additional 
controlled  airspace  is  required  to  protect 
aircraft  executing  the  approach 
procedure. 

DATES:  Comments  must  be  received  on 
or  before:  February  29, 1980. 

ADDRESS:  Send  comments  on  the 
proposal  to:  Federal  Aviation 
Administration,  Chief,  Air  Trafflc 
Division,  P.O.  Box  20636,  Atlanta, 
Georgia  30320. 

FOR  FURTHER  INFORMATION  CONTACT: 

Harlen  D.  Phillips.  Airspace  and 
Procedures  Branch,  Federal  Aviation 
Administration,  P.O.  Box  20636,  Atlanta, 
Georgia  30320;  telephone;  404-763-7646. 

SUPPLEMENTARY  information: 

Comments  Invited 

Interested  persons  may  participate  in 
the  proposed  rulemaking  by  submitting 
such  written  data,  views  or  arguments 
as  they  may  desire.  Communications 
should  identify  the  airspace  docket 
number  and  be  submitted  in  triplicate  to 
the  Director,  Southern  Region,  Federal 
Aviation  Administration,  Attention: 
Chief,  Air  Traffic  Division,  P.O.  Box 
20636,  Atlanta,  Georgia  30320.  All 
communications  received  on  or  before 
February  29, 1980,  will  be  considered 
before  action  is  taken  on  the  proposed 
amendment.  The  proposal  contained  iii 
this  notice  may  be  changed  in  the  light 
of  comments  received.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  public  contact  with 
FAA  persoimel  concerned  with  this 
rulemaking  will  be  filed  in  the  public, 
regulatory  docket. 

Availability  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
notice  of  proposed  rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Public  Affairs,  Attention:  Public 
Information  Center,  APA-430,  800 
Independence  Avenue,  SW., 

Washington,  D.C.  20591,  or  by  calling 
(202)  426-8058.  Communications  must 
identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  of  future  NPRMs 
should  also  request  a  copy  of  Advisory 
Circular  No.  11-2  which  describes  the 
application  procedures.^ 
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The  Proposal 

The  FAA  is  considering  an 
amendment  to  Subpart  G  of  Part  71  of 
the  Federal  Aviation  Regulations  (14 
CFR  Part  71)  to  increase  the  basic  radius 
of  the  700-foot  transition  area  from  8  to  9 
miles  around  the  Rowan  County  Airport. 
Extensions  are  presently  predicated  on 
the  Salisbiuy  RBN  and  the  Rowan  VOR. 
A  new  standard  instrument  approach 
procedure.  VOR-A,  requires  additional 
controlled  airspace.  By  increasing  the 
basic  radius  area  to  9  miles,  all 
extensions  based  on  the  VOR  would  be 
included.  This  action  will  simplify  the 
description  by  deleting  references  to 
VOR  extensions  and  eliminate  the  need 
for  future  amendments  resulting  from 
VOR  approach  procedure  changes. 

The  Proposed  Amendment 

Accordingly,  the  Federal  Aviation 
Administration  proposes  to  amend 
Subpart  G,  §  71.181  (44  FR  442),  of  Part 
71  of  the  Federal  Aviation  Regulations 
(14  CFR  71)  as  follows: 

Salisbury,  N.C. 

The  present  description  is  deleted  and 
<4*  •  •  airspace  extending  upward  from 
700  feet  above  the  surface  within  a  9-mile 
radius  of  Rowan  County  Airport  (laL 
35°38'30"  N..  long.  80°31'10"  W.);  within  3 
miles  each  side  of  the  023°  bearing  from 
Salisbury  RBN  (lat.  35°40'27"  N.,  long. 
80°30'22"  W.),  extending  from  the  9-mile 
radius  area  to  8.5  miles  north  of  the  RBN 
*  *  *”  is  substituted  therefor. 

(Sec.  307(a),  Federal  Aviation  Act  of  1958,  as 
amended  (49  U.S.C.  1348(a));  sec.  6(c), 
Department  of  Transportation  Act  (49  U.S.C. 
1655(c))) 

Note. — ^The  Federal  Aviation 
Administration  has  determined  that  this 
dociunent  involves  a  proposed  regulation 
which  is  not  signihcant  under  Executive 
Order  12044,  as  implemented  by  DOT 
Regulatory  Policies  and  Procedures  (44  FR 
11034,  February  26, 1979).  Since  this 
regulatory  action  involves  an  established 
body  of  technical  requirements  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally  current 
and  promote  safe  flight  operations,  the 
anticipated  impact  is  so  minimal  that  this 
action  does  not  warrant  preparation  of  a 
regulatory  evaluation. 

Issued  in  East  Point,  Ga.,  on  January  8, 

1980. 

Louis  J.  Cardinali, 

Director,  Southern  Region. 

(FR  Doc.  •0-1486  FUad  »-lS-aik  a45  am) 
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14  CFR  Part  71 

[Airspace  Docket  No.  79-EA-411 

Proposed  Designation  of  Control 
Zone,  State  Coilege,  Pa. 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Notice  of  proposed  rulemaking. 

summary:  This  notice  proposes  to 
designate  a  State  College,  Pa.  control 
zone  over  University  Park  Airport,  State 
College,  Pa.  This  designation  will 
provide  protection  to  aircraft  executing 
instrument  approaches  which  have  been 
developed  for  the  airport.  An  instrument 
approach  procedure  requires  the 
designation  of  controlled  airspace  to 
protect  instrument  aircraft  utilizing  the 
instrument  approach. 

DATES:  Comments  must  be  received  on 
or  before  March  17, 1980. 

ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to  Chief,  Airspace 
&  l4ocedures  Branch,  AEA-530,  Eastern 
Region,  Federal  Aviation 
Administration,  Federal  Building. 
Jamaica,  New  York  11430.  The  docket 
may  be  examined  at  the  following 
location:  FAA,  OfHce  of  Regional 
Counsel,  AEA-7,  Federal  Building,  J.F.K. 
International  Airport,  Jamaica,  New 
York  11430. 

FOR  FURTHER  INFORMATION  CONTACT: 

Charles  J.  Bell,  Airspace  &  Procedures 
Branch,  AEA-530,  Air  Traffic  Division, 
Federal  Aviation  Administration, 

Federal  Building,  J.F.K.  International 
Airport,  Jamaica,  New  York  11430, 
Telephone  (212)  995-3391. 

Comments  Invited 

Interested  parties  may  participate  in 
the  proposed  rulemaking  by  submitting 
such  written  data,  views  or  arguments 
as  they  may  desire.  Communications 
should  identify  the  airspace  docket 
number  and  be  submitted,  in  triplicate  to 
the  Director,  Eastern  Region.  Attention: 
Chief,  Air  Traffic  Division,  Federal 
Aviation  Administration,  Federal 
Building,  J.F.K.  International  Airport, 
Jamaica,  New  York  11430.  All 
communications  received  on  or  before 
March  17, 1980,  will  be  considered 
before  action  is  taken  on  the  proposed 
amendment.  The  proposals  contained  in 
this  notice  may  be  changed  in  the  light 
of  comments  received.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons. 


Availability  of  NPRM 

Any  person  may  obtain  a  copy  of  this 

notice  of  proposed  rulemaking  (NPRM) 
by  submitting  a  request  to  the  Chief, 
Airspace  &  Procedures  Branch.  AEA- 
530,  Eastern  Region,  Federal  Aviation 
Administration,  Federal  Building, 
Jamaica,  New  York  11430,  or  by  calling 
(212)  995-3391.  Communications  must 
identify  the  docket  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRMs  should  also  request  a  copy  of 
Advisory  Circular  No.  11-2  which 
describes  the  application  procedures. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  Subpart  F  of  Part  71  of 
the  Federal  Aviation  Regulations  (14 
CFR  Part  71)  to  designate  a  State 
College,  Pa.  control  zone.  The  zone  will 
control  a  portion  of  airspace 
approximately  five  miles  in  radius 
around  the  airport  and  an  additional  5.5 
miles  within  a  2  mile  wide  extension  to 
the  northeast. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  Federal  Aviation 
Administration  proposes  to  amend 
§  71.181  of  Part  71  of  the-Federal 
Aviation  Regulations  (14  CFR  Part  71)  as 
follows: 

1.  Amend  §  71.171  of  Part  71  of  the 
Federal  Aviation  Regulations  by 
designating  a  State  College.  Pa.,  Control 
Zone  as  follows: 

Stale  College,  Pa. 

Within  a  5-mile  radius  of  University  Part 
Airport  (40°50'54"  W.),  within  1  mile  each 
side  of  University  Park  Airport  Runway  24 
centerline,  extending  from  the  5-mile  radius 
zone  to  5.5-miles  northeast  of  the  Runway  24 
approach  end.  This  control  zone  is  effective 
during  the  specific  dates  and  times 
established  in  advance  by  a  Notice  to 
Airmen.  The  effective  date  and  time  will 
thereafter  be  continuously  published  in  the 
Airport-Faciltiy  Directory. 

(Sec.  307(a),  Federal  Aviation  Act  of  1958  (72 
Stat.  749;  49  U.S.C.  1348(a));  sec.  6(c), 
Department  of  Transportation  Act  (49  U.S.C. 
1655(c));  and  14  CFR  11.65) 

Note. — The  FAA  has  determined  that  this 
document  involves  a  proposed  regulation 
which  is  not  significant  under  Executive 
Order  12044,  as  implemented  by  DOT 
Regulatory  Policies  and  Procedures  (44  FR 
11034;  February  26, 1979).  Since  this 


regulatory  action  involves  an  established 
body  of  technical  requirements  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally  current 
and  promote  safe  flight  operation,  the 
anticipated  impact  is  so  minimal  that  this 
action  does  not  warrant  preparation  of  a 
regulatory  evaluation. 

Issued  in  Jamaica.  New  York,  on  January  3. 
1980. 

Murray  E.  Smith, 

Director,  Eastern  Region. 

|FR  Doc  80-1474  Filed  1-18-80;  8:45  am) 
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14  CFR  Parts  107, 108, 121, 129  and 
135 

[Docktt  No.  19726;  Notice  79-17(A)] 

Aircraft  and  Airport  Security:  Air 
Carrier  Operations;  Extension  of 
Comment  Period 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  extension  of  comment 
period. 

SUMMARY:  This  notice  extends  the 
period  for  submission  of  comments  in 
response  to  the  proposals  contained  in 
Notice  79-17  which  was  published  in  the 
Federal  Register  on  November  1, 1979, 
with  a  comment  period  close  date  of 
January  28, 1980  (44  FR  63048). 

Extending  the  comment  period  will 
allow  interested  persons  and 
organizations  additional  time  to  submit 
their  comments  to  the  Docket. 

DATES:  Comments  must  be  received  on 
or  before  February  11, 1980. 

ADDRESSES:  Comments  on  the  proposals 
may  be  mailed  in  duplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Chief  Counsel,  Attn:  Rules  Docket 
(AGC-24),  Docket  No.  19726,  800 
Independence  Avenue,  S.W., 
Washington,  D.C,  20591,  or  delivered  in 
duplicate  to;  Room  916,  9th  Floor,  800 
Independence  Avenue,  S.W., 
Washington,  D.C.  20591.  Comments  must 
be  marked  "Docket  No.  19726.” 
Comments  may  be  examined  in  Room 
916  between  8:30  a.m.  and  5:00  p.m. 
daily. 

FOR  FURTHER  INFORMATION  CONTACT*. 

John  M.  Hunter,  Air  Operations  Security 
Division,  Office  of  Civil  Aviation 
Security,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  S.W.,  Washington,  D.C.  20591, 
telephone:  202-426-8798. 
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SUPPLEMENTARY  INFORMATION: 
Background 

The  FAA  proposed  in  Notice  79-17, 
published  in  the  Federal  Register  on 
November  1, 1979.  to  amend  certain 
parts  of  the  Federal  Aviation 
Regulations  to  extend  security 
requirements  to  certain  air  taxi 
operators  and  to  small  airplane 
operations  conducted  by  U.S.  and 
foreign  air  carriers.  That  notice  also 
proposed  certain  changes  in  security 
requirements  for  airports  served  by 
those  operators. 

It  was  provided  in  Notice  79-17  that  ' 
communications  received  on  or  before 
January  28, 1980,  would  be  considered 
by  the  Administrator  before  taking 
action  on  the  proposed  rules. 

At  the  request  of  several 
organizations,  the  FAA  conducted  a 
public  consultative  meeting  on  January 
10, 1980,  notice  of  which  was  published 
on  January  7, 1980  {45  FR 1427). 

Extensive  discussions  of  the  proposals 
took  place  at  that  meeting  and  useful 
information  was  developed.  A  transcript 
of  that  meeting  is  available  in  Docket 
No.  19726.  In  order  to  provide  interested 
persons  with  ample  opportimity  to  offer 
comments  and  suggestions,  the  FAA  has 
concluded  that  a  two  week  extension  of 
the  original  comment  period  is  in  the 
public  interest. 

Extension  of  the  Comment  Period 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  comment  period  for  Notice  79-17  is 
hereby  extended  to  February  11, 1980. 

All  communications  received  on  or 
before  that  date  will  be  considered  by 
the  Administrator  before  taking  action 
on  that  proposal. 

(Secs.  313(a),  315,  316,  317,  601-610,  Federal 
Aviation  Act  of  1958,  as  amended  (49  U.S.C. 
1354(a),  1356, 1357, 1358, 1421-1430);  Sec.  6(c) 
of  the  Department  of  Transportation  Act  (49 
U.S.C.  1655(c)):  14  CFR  11.45) 

Note. — ^The  FAA  has  determined  that  this 
document  involves  a  proposed  regulation 
which  is  not  significant  under  Executive 
Order  12044,  as  implemented  by  DOT 
Regulatory  Policies  and  Procedures  (44  FR 
11034;  February  26, 1979).  A  copy  of  the  draft 
evaluation  for  that  action  is  contained  in  the 
regulatory  docket.  A  copy  of  it  may  be 
obtained  by  contacting  the  person  identified 
above  under  the  caption  “For  Further 
Information  Contact.” 

Issued  in  Washington,  D.C.  on  January  10, 
1980. 

Richard  F.  Lally, 

Director  of  Civil  A  viation  Security. 

|FR  Doc  80-1433  Filed  1-16-80;  8:45  am] 

BILLING  CODE  4«10-13-M 


DEPARTMENT  OF  ENERGY 
Federal  Energy  Regulatory 
Commission 
18  CFR  Part  282 
[Docket  No.  RM80-101 

Rule  Required  Under  Section  202  of 
the  Natural  Gas  Policy  Act  of  1978; 
Extension  of  Time  for  Comment 

'  January  11, 1980. 

agency:  Federal  Energy  Regulatory 
Commission. 

action:  Notice  of  Extension  of  Time  for 
Comment. 

summary:  On  November  15, 1979,  the 
Federal  Energy  Regulatory  Commission 
issued  a  Notice  of  Proposed  Rulemaking. 
(Rule  Required  Under  Section  202  of  the 
Natural  Gas  Policy  Act  of  1978,  44  FR 
67170,  November  23, 1979).  The  notice 
prescribed  a  comment  period  ending 
January  31, 1980.  This  document  extends 
the  comment  period. 
date:  The  comment  period  on  this 
rulemaking  is  hereby  extended  to 
February  8, 1980. 
address:  Office  of  the  Secretary, 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  N.E., 
Washington,  D.C.  20426,  (202)  357-8400. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Williams,  telephone  (202)  357- 
8033. 

Kenneth  F.  Plumb, 

Secretary. 

(FR  Doc.  1603  Filed  1-16-80;  8:45  am] 

8ILUNQ  CODE  64SO-01-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Secretary 
24  CFR  Part  883 
[Docket  No.  R-80-7601 
Congressional  Waiver  Request 

AGENCY:  Department  of  housing  and 
Urban  Development. 

ACTION:  Notice  of  Congressional  waiver 
request  under  Section  7(o)(4)  of  the 
Department  of  Housing  and  Urban 
Development  Act. 

SUMMARY:  Recently  enacted  legislation 
enables  the  Congress  to  review  certain 
HUD  rules.  The  legislation,  however, 
permits  the  Secretary  to  request  waiver 
of  the  review  procedure  in  appropriate 
instances.  This  Notice  lists  and  briefly 
summarizes  for  public  information  an 
interim  rule  with  respect  to  which  the 
Secretary  is  presently  requesting  waiver. 
FOR  FURTHER  INFORMATION  CONTACT: 
Burton  Bloomberg,  Director,  Office  of 


Regulations,  Office  of  General  Counsel, 
451  7th  Street,  S.W.,  Washington,  D.C. 
20410  (202)  755-6207. 

SUPPLEMENTARY  INFORMATION: 
Concurrently  with  issuance  of  this 
Notice,  the  Secretary  is  forwarding  to 
the  Chairman  and  Ranking  Minority 
Members  of  both  Congressional  Banking 
Committees  the  interim  rule  listed 
below.  The  purpose  of  the  transmittal  is 
to  request  waiver  of  the  deferral  of 
effective  date  for  the  interim  rule  under 
Section  7(o)(4)  of  the  Department  of 
HUD  Act.  A  summary  of  the  rulemaking 
document  for  which  waiver  has  been 
requested  is  set  forth  below: 

Interim  Rule— 24  CFR  883 — Section  8 
Housing  Assistance  Payments 
Program — State  Housing  Agencies 

This  interim  rule  establishes  revised 
procedures  for  the  Section  8  State 
Housing  Agencies  program  to  achieve 
three  major  objectives.  They  are:  (1) 
simplification  of  the  regulation  format 
and  language;  (2)  alteration  of  some 
processing  procedures  to  clarify  - 
recurring  questions,  reduce  and  level  out 
field  office  workload,  and  assure 
coordination  of  this  program  with  other 
Section  8  regulations  (Parts  880,  881,  and 
882);  and  (3)  implementation  of  rent, 
cost,  and  amenity  limitations,  and 
requirements  for  cost  justitication  of 
rents  in  certain  cases  to  control  and 
reduce  program  costs.  In  addition,  the 
regulation  implements  new  relocation 
procedures  to  provide  more  equitable 
treatment  to  tenants  temporarily  and 
permanently  displaced  as  a  result  of 
activities  under  the  program. 

(Section  7(o)  of  the  Department  of  HUD  Act, 
42  U.S.C.  3535  (o),  Section  324  of  the  Housing 
and  Community  Development  Amendments 
of  1978). 

Issued  at  Washington.  D.C.,  January  11, 
1980. 

Moon  Landrieu, 

Secretary,  Department  of  Housing  and  Urban 
Development. 

(FR  Doc.  80-1458  Filed  1-16-80;  8:45  am] 

BILLING  CODE  4210-01-M 

VETERANS  ADMINISTRATION 
38  CFR  Part  36 

Loan  Guaranty;  Increase  In  the 
Maximum  Charge  for  Legal  Services 
Allowed  to  a  Holder  on  a  Claim  Under 
the  Guaranty 

agency:  Veterans  Administration. 
ACTION:  Proposed  regulations. 

summary:  The  VA  (Veterans 
Administration)  is  proposing  to  amend 
§§  36.4276(b)  and  36.4313(b)  to  set  $350 
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as  the  maximum  for  legal  services 
allowable  to  a  holder  on  a  claim  under  ‘ 
the  guaranty.  The  change  is  proposed  in 
response  to  the  increasing  costs  of  legal 
services. 

DATES:  Comments  must  be  received  on 
o»  before  February  19, 1980.  It  is 
proposed  to  make  this  amendment 
effective  on  the  date  of  final  approval. 

Comments  will  be  available  for 
inspection  at  the  address  shown  below 
until  February  29, 1980. 

ADDRESSES:  Send  written  comments  to: 
Administrator  of  Veterans  Affairs 
(271A),  Veterans  Administration,  810 
Vermont  Avenue,  NW,  Washington,  DC 
20420. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Raymond  L  Brodie,  Assistant 
Director  for  Loan  Management  (261), 
Loan  Guaranty  Service,  Veterans 
Administration,  Washington,  DC  20420 
(202-389-3668.) 

SUPPLEMENTARY  INFORMATION:  Sections 
36.4276(b)  and  36.4313(b)  presently 
allow  $2M  as  a  maximum  for  legal 
services  which  may  be  included  on  a 
holder’s  claim  for  payment  under  the 
guaranty  on  a  mobile  home  or  real 
estate  loan.  The  $250  maximum  has 
been  in  effect  for  mobile  home  claims 
since  the  inception  of  the  VA  mobile 
home  program,  and  in  respect  to  claims 
on  real  estate  loans,  has  remained 
unchanged  for  more  than  30  years.  At 
the  $250  limitation,  loan  holders  in  some 
areas  are  having  difficulty  retaining  the 
experienced  counsel  needed  to  do 
judicial  foreclosures  in  a  timely  way. 

The  Administrator  thus  has  to  pay 
higher  claims  for  accrued  interest  and 
permitted  advemces  which  result  from 
unnecessary  delays.  Increasing  the 
maximum  would  help  to  speed  the 
action  and  to  lower  the  claims  paid. 
Within  the  $350  maximum  and  subject 
to  VA  Central  Office  approval, 
individual  field  stations  will  continue  to 
set  their  own  limits  based  on  local 
conditions.  The  renumbering  of  the 
subparagraphs  in  both  sections  is  an 
editorial  change  for  simplicity. 

The  admendments  are  proposed  under 
authority  to  the  Administrator  by 
sections  1819(g)  and  1820(a)(3)  of  title  38. 
United  States  Code. 

Additional  Comment  Information 

Interested  persons  are  invited  to 
submit  written  comments,  suggestions, 
or  objections  regarding  the  proposal  to 
the  Administrator  of  Veterans  Affairs 
(271A),  Veterans  Administration,  810 
Vermont  Avenue,  NW,  Washington,  DC 
20420.  All  written  comments  received 
will  be  available  for  public  inspection  at 
the  above  address  only  between  8  a.m. 
and  4:30  p.m.,  Monday  through  Friday 


(except  holidays),  until  February  29, 

1980.  Any  person  visiting  Centrd  Office 
for  the  purpose  of  inspecting  any  such 
'  comments  will  be  received  by  the 

Central  Office  Veterans  Services  Unit  in 
room  132.  Such  visitors  to  any  VA  field 
station  will  be  informed  that  the  records 
are  available  for  inspection  only  in 
Central  Office  and  furnished  the  address 
and  the  above  room  number. 

Approved:  January  9, 1980. 

By  direction  of  the  Administrator. 

Rufus  H.  Wilson, 

Deputy  Administrator. 

1.  In  §  36.4276,  paragraph  (b)  is 
revised  to  read  as  follows: 

§  36.4276  Advances  and  other  charges. 
***** 

(b)  In  addition  to  advances  allowable 
under  paragraph  (a)  of  this  section,  the 
holder  may  charge  against  the  proceeds 
of  the  sale  of  the  security,  against  gross 
amounts  collected;  or,  in  the 
computation  of  a  claim  under  the 
guaranty,  if  lawfully  authorized  by  the 
loan  agreement  and  subject  to  §  36.4284, 
any  of  the  following  items  actually  paid: 

(1)  Any  expense  which  is  reasonably 
necessary  for  preservation  of  the 
Security, 

(2)  Court  costs  in  a  foreclosure  or 
other  proper  judicial  proceeding 
involving  the  security, 

(3)  Other  expenses  reasonably 
necessary  for  collecting  the  debt,  or 
repossession  or  liquidation  of  the 
security,  including  a  reasonable  sales 
commission  to  the  dealer  or  sales  broker 
for  resale  of  the  security, 

(4)  Reasonable  trustee's  fees  or 
commissions  paid  incident  to  the  sale  of 
real  property, 

(5)  Reasonable  amount  for  legal 
services  actually  performed  not  to 
exceed  10  percent  of  the  unpaid 
indebtedness  as  of  the  date  of  the  first 
uncured  default,  or  $350  whichever  is 
less, 

(6)  Any  other  expense  or  fee  that  is 
approved  in  advance  by  the 
Administrator.  (38  U.S.C.  1819(g)) 

In  no  event  may  the  combined  total  of 
the  amounts  claimed  for  trustee’s  fees 
and  legal  services  (paragraph  (b)  (4)  and 
(5)  of  ^is  section)  exceed  ^50. 

2.  In  §  36.4313,  paragraph  (b)  is 
revised  to  read  as  follows: 

S  36.4313  Advances  and  ottier  charges. 
***** 

(b)  In  addition  to  advances  allowable 
under  paragraph  (a)  of  this  section,  the 
holder  may  charge  against  the  proceeds 
of  the  sale  of  the  security;  against  gross 
amounts  collected;  in  any  accounting  to 
the  Administrator  after  payment  of  a 
claim  under  the  guaranty,  in  the 


computation  of  a  claim  under  the 
guaranty,  if  lawfully  authorized  by  the 
loan  agreement  and  subject  to 
§  36.4231(a),  or,  in  the  computation  of  an 
insurance  loss,  any  of  the  following 
items  actually  paid: 

(1)  Any  expense  which  is  reasonably 
necessary  for  preservation  of  the 
security, 

(2)  Court  costs  in  a  foreclosure  or 
other  proper  judicial  proceeding 
involving  the  security, 

(3)  Other  expenses  reasonably 
necessary  for  collecting  the  debt,  or 
repossession  or  liquidation  of  the 
security, 

(4)  Reasonable  trustee’s  fees  or 
commissions  not  in  excess  of  those 
allowed  by  statute  and  in  no  event  in 
excess  of  5  percent  of  the  unpaid 
indebtedness, 

(5)  Reasonable  amount  for  legal 
services  actually  performed  not  to 
exceed  10  percent  of  the  unpaid 
indebtedness  as  of  the  date  of  the  first 
uncured  default,  or  $350  whichever  is 
less, 

(6)  Any  other  expense  or  fee  that  is 
approved  in  advance  by  the 
Administrator.  (38  U.S.C.  l'820(a)(3)) 

In  no  event  may  the  combined  total  of 
the  amounts  claimed  for  trustee’s  fees 
and  legal  services  (paragraph  (b)  (4)  and 
(5)  of  Ais  section)  exceed  ^50. 
***** 

(38  U.S.C.  1819(g),  1820(a)(3)) 

|FR  Doc.  80-1568  Piled  1-16-80;  8:46  am] 

BILUNG  CODE  8320-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[FRL  1393-6] 

Approval  and  Promulgation  of 
Implementation  Plans;  Proposed 
Revision  to  the  New  York 
impiementation  Plan 

agency:  Environmental  Protection 
Agency. 

ACTION:  Proposed  rule. 

summary:  This  proposal  announces 
receipt  of  a  request  from  the  State  of 
New  York  to  revise  its  State 
Implementation  Plan  (SIP).  If  approved 
by  the  Environmental  Protection  Agency 
(^A),  this  revision  will  have  the  effect 
of  allowing  the  Consolidated  Edison 
Company  of  New  York,  Inc.  to  use  fuel 
oil  with  a  sulfur  content  of  1.5  percent, 
by  weight,  in  units  2  and  3  of  the  Arthur 
Kill  generating  facility  on  Staten  Island, 
New  York  and  unit  3  of  the  Ravenswood 
generating  station  in  Queens,  New  York. 
'The  current  sulfur  content  regulatory 
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limitation  is  0.30  percent,  by  weight. 
Under  the  provisions  of  EPA’s  proposed 
action  on  the  State’s  SIP  revision 
request,  the  use  of  the  higher  sulfur 
content  fuel  oil  would  be  permitted  for  a 
maximum  period  of  one  year  from  the 
commencement  of  the  use  of  higher 
sulfur  oil  by  the  Consolidated  Edison 
Company  of  New  York,  Inc. 

DATES:  Comments  must  be  received  on 
or  before  February  19, 1980. 

ADDRESSES:  All  comments  should  be 
addressed  to:  Richard  T.  Dewling,  Ph.D, 
Acting  Regional  Administrator, 
Environmental  Protection  Agency, 
Region  II  OfHce,  26  Federal  Plaza,  New 
York,  New  York  10007. 

Copies  of  the  proposal  are  available 
for  public  inspection  during  normal 
business  hours  at: 

Environmental  Protection  Agency,  Air 
Programs  Branch,  Room  908;  Region  II 
Office;  26  Federal  Plaza,  New  York,  New 
York  10007 

Environmental  Protection  Agency,  Public 
Information  Reference  Unit,  401  M  Street, 
S.W.,  Washington,  D.C.  20460 
New  York  State  Department  of 
Environmental  Conservation,  50  Wolf 
Road,  Albany,  New  York  12233 
New  York  State  Department  of 
Environmental  Conservation,  Region  2, 

Two  World  Trade  Center,  New  York,  New 
York  10047. 

FOR  FURTHER  INFORMATION  CONTACT: 

William  S.  Baker,  Chief,  Air  Programs 
Branch,  Environmental  Protection 
Agency  Region  II  OfHce;  26  Federal 
Plaza,  New  York,  New  York  10007,  212- 
264-2517. 

SUPPLEMENTAL  INFORMATION:  On 

November  29, 1979  New  York  State 
submitted  to  the  Environmental 
Protection  Agency  (EPA)  a  proposed 
revision  to  its  State  Implementation  Plan 
(SIP).  The  proposed  revision  is  a 
“special  limitation"  which,  if  approved 
by  EPA  for  inclusion  in  the  SIP,  would 
allow  the  Consolidated  Edison  Company 
of  New  York,  Inc.  (Con  Ed)  temporarily 
to  use  fuel  oil  with  a  higher  sulfur 
content  than  is  currently  permitted  by 
State  regulation.  The  “special 
limitation"  applies  to  units  2  and  3  of  the 
Arthur  Kill  generating  facility  on  Staten 
Island,  New  York  and  unit  3  of  the 
Ravenswood  generating  station  in 
Queens,  New  York.  These  three  imits 
currently  are  permitted  to  bum  fuel  oil 
with  sulfur  content  not  in  excess  of  0.30 
percent,  by  weight.  The  State’s  special 
limitation  (authorized  by  §  225.2  of  Title 
6  of  the  Offical  Compilation  of  Codes, 
Rules  and  Regulations  of  the  State  of 
New  York)  allows  the  use  of  fuel  oil 
with  a  1.5  percent  maximum  sulfur 
content  for  a  maximum  period  of  one 
year  from  the  date  of  EPA’s  final 
approval.  Although  the  emission  rate  of 


particulate  matter  will  be  increased,  the 
emission  rate  will  comply  with  the 
existing  New  York  SIP  emission 
limitation  of  0;1  Ibs./hour. 

The  State’s  submittal  consists  of  an 
order  signed  by  the  Commissioner  of  the 
Department  of  Environmental 
Conservation  (NYSDEC)  promulgating 
the  special  limitation,  a  public  hearing 
officer’s  report,  proof  of  publication  of 
the  State’s  hearing  notice,  and  the 
following  technical  documents: 

1.  “Air  Quality  Analysis  of  Con  Edison's 
Energy  Strategies  for  the  1980’s — 
Reconversion  of  Ravenswood  Unit  3  and 
Arthiu'  Kill  Units  2  and  3  to  Higher  Sulfur 
Fuels,  Volumes  I-V”  August  16, 1979, 
submitted  by  Con  Ed, 

2.  "Addendum  to  Volume  I:  Supplemental 
Air  Quality  Analysis  of  Con  Edison’s  Energy 
Strategy  for  the  1980's — Reconversion  of 
Ravenswood  Unit  3  and  Arthur  Kill  Units  2 
and  3  to  Higher  Sulfur  Fuels  Based  on 
Updated  Continous  Monitoring  Data  Ending 
2/28/79,"  August  22, 1979,  submitted  by  Con 
Ed, 

3.  “Environmental  Analysis  of  the  Use  of 
Higher  Sulfur  Fuels  at  Ravenswood  3  and 
Arthur  Kill  2  and  3,”  August  1979,  submitted 
by  Con  Ed, 

4.  a  technical  review  of  the  above 
referenced  documents  done  by  the  New  York 
State  Department  of  Environmental 
Conservation, 

5.  a  Summary  Evaluation  supporting  the 
special  limitation  prepared  by  the  New  York 
State  Department  of  ^vironmental 
Conservation,  and 

6.  a  letter  dated  December  27, 1979  to  Jan 
Geiselman,  Director,  Air  and  Hazardous 
Materials  Division  from  Peter  C.  Freudenthal, 
Con  Ed. 

The  State’s  SIP  revision  request  was 
submitted  in  accordance  with  all  EPA 
requirements  under  40  CFR  Part  51. 
These  include  the  need  for  public 
hearing,  which  was  held  by  the  State  on 
October  17, 1979. 

In  order  for  EPA  to  be  able  to  find  the 
State’s  special  limitation  approvable  as 
a  revision  to  the  New  York  SIP,  it  must 
be  demonstrated  that  the  use  of  1.5 
percent  sulfur  content  fuel  oil  will  not 
result  in  a  contravention  of  any  health 
and  welfare  related  national  ambient  air 
quality  standard  or  a  violation  of  any 
applicable  Prevention  of  Significant 
Deterioration  (PSD)  increment. 

It  should  be  noted  that  the  objective 
of  the  PSD  program,  as  discussed  in  Part 
C,  Section  160-169,  of  the  Clean  Air  Act, 
as  amended  in  1977,  is  to  protect  areas 
with  air  quality  cleaner  than  the 
national  ambient  air  quality  standards. 
The  program  is  designed  to  insure  that 
growth  can  occur  in  a  manner  consistent 
with  the  preservation  of  existing  clear 
air  resources.  To  implement  the  program 
Congress  established  maximum 
allowable  amounts  of  degradation 
known  as  PSD  increments. 


EPA  has  reviewed  the  technical 
material  submitted  by  Con  Ed  and 
NYSDEC.  Based  on  this  review,  EPA 
concurs  with  the  State’s  determination 
that  no  violation  of  national  ambient  air 
quality  standards  or  PSD  increments 
will  occur.  However,  the  air  quqjity 
analysis  submitted  by  Con  Ed  and 
NYSDEC  is  premised  on  the  conversion 
from  oil  to  gas  of  a  number  of  major  fuel 
burning  sources  in  upper  Manhattan. 
Existing  annual  sulfur  dioxide 
concentrations  measured  at  the  City 
College  of  New  York  (CCNY)  are  at  the 
national  primary  ambient  air  quality 
standard.  The  air  quality  modeling 
indicates  that  the  increased  sulfur 
dioxide  emissions  from  the  special 
limitation,  coupled  with  lower  sulfur 
dioxide  emissions  from  the  conversions 
to  natural  gas  would  result  in  a  slight 
improvement  of  air  quality  at  the  CCNY 
monitor. 

The  analysis  indicates  that,  during 
“worst-case”  meteorological  conditions, 
a  large  percentage  of  the  available  24- 
hour  PSD  increments  will  be  consumed: 
up  to  78  percent  in  one  portion  of  Staten 
Island,  46  percent  in  a  part  of  New 
Jersey  and  21  percent  in  the  closest 
portion  of  Connecticut.  Because 
consumption  of  the  available  PSD 
increment  will  limit  the  amount  of  future 
emissions  growth  in  these  areas,  EPA 
particularly  solicits  public  comments  on 
this  issue. 

If  the  State’s  proposed  SIP  revision  is 
approved  by  EPA  Aere  will  be  a 
resultant  net  increase  in  sulfur  dioxide 
emissions.  EPA  is  also  soliciting 
comments  on  the  potential  effects  of  this 
increase  on  ambient  sulfate 
concentrations  and  the  acidity  of 
precipitation.  At  the  present  time  EPA 
has  not  adopted  standards  or 
regulations  specifically  governing 
sulfates  and  acid  rain.  However,  on  a 
national  scale  EPA  has  initiated  a 
program  to  investigate  the  adverse 
effects  of  acid  rain  and  sulfates  on  the 
environment. 

Based  upon  EPA’s  analysis  of  the 
technical  material  submitted,  which 
indicates  that  no  violation  of  the 
national  ambient  air  quality  standards 
or  PSD  increments  will  occur,  EPA 
proposes  to  approve  the  State’s  SIP 
revision  submittal.  As  a  result  of  the 
findings  of  the  air  quality  analysis  and 
testimony  presented  at  the  State’s  public 
hearing,  EPA’s  approval,  if  granted,  will 
be  conditioned  upon  the  timely 
conversion  from  oil  to  natural  gas  at 
those  sources  so  identiHed  in  the  air 
quality  analysis.  SpeciHcally,  EPA 
proposes  to  promulgate  at  §  52.1675, 
Control  strategy  and  regulations:  Sulfur 
oxides,  of  Title  40  of  the  Code  of  Federal 
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Regulations  the  following  schedule  and 
requirements  if  it  approves  the  State’s 
SIP  revision: 

S  52.1675  Control  strategy  an^ 
regulations:  Sulfur  oxides. 

*  •  '  *  *  • 

(g)  The  following  applies  to  the 
Environmental  Protection  Agency's 
approval  as  a  SIP  revision  of  the  special 
limitation  promulgated  by  the 
Commissioner  of  the  New  York  State 
Department  of  Environmental 
Conservation  on  November  20, 1979 
permitting  the  purchase  and  use  by  the 
Consolidated  ^son  Company  of  New 
York.  Inc.  of  fuel  oil  with  a  maximum 
sulfur  content  of  1.5  percent,  by  weight, 
at  units  2  and  3  of  its  Arthur  Kill 
generating  facility  on  Stanten  Island, 
New  York  and  unit  3  of  its  Ravenswood 
generating  station  in  Queens,  New  York: 

(1)  On  or  before  the  "Date  of 
Conversion"  indicated  below,  each 
"Facility"  indicated  below  shall 
combust  only  natural  gas  for  the 
duration  of  ^e  special  limitation. 

Facility  and  Date  of  Conversion 

1.  City  College  of  New  York,  Amsterdam  Ave. 

Between  W.  135th  St.  and  W.  138th  St.. 
Manhattan — 

North  Campus  Academic  Center  March  1, 
1980 

North  Campus  Main  Boiler  (Compton  Hall): 
April  1, 1980 

South  Campus — Boiler  Plant;  April  1, 1980 
North  Campus  Science  and  Physical 
Education  Building;  October  1, 1980 

2.  Harlem  Hospital,  135th  St.  and  Lenox  Ave., 

Manhattan:  October  1, 1980 

3.  Columbia  University,  116th  St.  & 

Broadway,  Manhattan:  April  15, 1980 

4.  New  York  City  Housing  Auth.,  Senator 

Robert  F.  Wagner,  Houses,  23-96  First 
Ave.:  October  1, 1980 

5.  New  York  City  Housing  Auth.,  Frederick 

Douglas.s  Houses,  880  Columbus  Ave., 
Manhattan:  October  1, 1980_ 

6.  New  York  City  Housing  Auth., 

Manhattanville  Houses,  549  W.  126th  St., 
Manhattan:  October  1, 1980 

7.  New  York  City  Housing  Auth.,  St.  Nicholas 

Houses.  215  W.  127th  St.:  October  1, 1980 

8.  New  York  City  Housing  Auth.,  General 

Grand  Houses,  1320  Amsterdam  Ave., 
Manhattan:  October  1, 1980 

9.  New  York  City  Housing  Auth.,  Harlem 

River  Houses,  211-0-1  W.  151st  Street 
Manhattan:  October  1, 1980 

10.  New  York  City  Housing  Auth.,  Martin 

Luther  King  Towers,  90  Lenox  Ave., 
Manhattan:  October  1, 1980 

11.  New  York  City  Housing  Auth.,  Drew 

Hamilton  Houses,  210  W.  142nd  Street, 
Manhattan:  October  1, 1980 

(2)  If  any  of  the  facilities  identiHed  in 
paragraph  (1)  fail  to  meet  the 
requirements  of  that  paragraph,  the 
Consolidated  Edison  Company  shall  not 
bum  fuel  oil  with  a  sulfur  content  in 
excess  of  0.30  percent,  by  weight.  For 
this  purpose.  Consolidated  Edison  shall 


maintain  a  reserve  supply  of  fuel  oil  '  :  . , 
with  a  maximum  sulfur  content  of  0.30 
percenL  by  weight,  and  shall  have  a 
mechanism  to  switch  promptly  to  the 
use  of  such  fuel  oil. 

(3)  EPA's  approval  of  this  revision  to 
the  New  York  SIP  will  extend  for  a 
period  of  twelve  months  from  the  date  of 
the  publication  of  EPA’s  final 
rulemaking  action  in  the  Federal 
Register  or  such  longer  period  limited  to 
twelve  months  from  the  date  on  which 
fuel  oil  with  a  sulfur  content  exceeding 
0.3  percent,  by  weight,  is  Hrst  burned  at 
any  of  the  affected  Consolidated  Edison 
facilities.  However,  once  the  use  of 
higher  sulfur  fuel  oil  has  commenced, 
failure  to  meet  any  of  the  conversion 
dates  speciHed  in  paragraph  (1)  shall  not 
extent  the  period  of  EPA  approval. 

It  should  be  noted  that  EPA  has 
requested  the  State  to  amend  its 
November  20, 1979  special  limitation  to 
include  specific  conditions  similar  to 
those  being  proposed  for  promulgation 
by  EPA.  Should  the  State  so  amend  its 
special  limitation  and  submit  it  to  EPA 
during  the  30-day  comment  period 
established  by  this  notice,  l^A  may  Hnd 
it  unnecessary  to  promulgate  the 
preceding  proposed  schedule  and 
requirements.  EPA  notes  that  the 
submitted  special  limitation  does 
contain  a  condition  (number  9]  which 
generally  identiHes  the  need  for  a 
conversion  schedule  for  the  identiHed 
facilities. 

Under  Executive  Order  12044,  EPA  is 
required  to  judge  whether  a  regulation  is 
"signincant”  and  therefore  subject  to  the 
procedural  requirements  of  the  Order  or 
whether  it  may  follow  other  specialized 
development  procedures.  I  have 
reviewed  this  package  and  determined 
that  it  is  a  specialized  regulation  not 
subject  to  the  procedural  requirements 
of  ^ecutive  Order  12044. 

This  notice  is  issued  as  required  by 
Section  110  of  the  Clean  Air  Act  as 
amended,  to  advise  the  public  that 
comments  may  be  submitted  as  to 
whether  the  proposed  revision  to  the 
New  York  State  Implementation  Plan 
should  be  approved  or  disapproved.  The 
Administrator’s  decision  regarding 
approval  or  disapproval  of  this  proposed 
plan  revision  will  be  based  on  whether 
it  meets  the  requirements  of  Section 
110(a](2)(a]-(k]  of  the  Clean  Air  Act  and 
EPA  regulations  in  40  CFR  Part  51. 

Richard  Dewling, 

Acting  Regional  Administrator. 

Dated;  January  4, 1980. 

(Sections  110  and  301  of  the  Clean  Air  Act, 
amended  (42  U.S.C.  7410.  7601).) 

(FR  Doc.  80-1854  Filed  1-10-80;  8:45  am| 
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40  CFR  Parts  52  and  81  i  ^ 

[FRL  1393-7] 

Approval  and  Promulgation  of 
Implementation  Plans— Rhode  Island; 
Extension  of  Comment  Period 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

action:  Extension  of  Comment  Period. 

summary:  This  notice  extends  the 
period  for  comments  on  the  notice, 
published  December  7, 1979  (44  FR 
70486)  concerning  the  State 
Implementation  Plan  (SIP)  for  Rhode 
Island.  EPA  solicited  comments  on 
several  revisions  to  the  SIP  including  the 
adequacy  of  the  SIP  to  attain  national 
ambient  air  quality  standards  and  on  the 
adequacy  of  the  SIP  to  meet  the 
requirements  of  the  Clean  Air  Act  as 
amended  in  1977.  The  comment  period 
on  this  Notice  ended  on  January  7. 1980. 

EPA  has  received  a  request  for 
additional  time  to  review  and  comment 
on  the  proposed  rulemaking.  The  issues 
involved  are  complex  and  the  holiday 
period  occurring  during  the  comment 
period  delayed  the  obtaining  of 
information  and  the  review  of  the  SIP 
revisions.  EPA  has,  therefore,  extended 
the  public  comment  period  and  will 
consider  in  its  Hnal  rulemaking  all 
comments  including  revised  or 
supplemental  oemments  received 
through  the  close  of  business  on  January 
25, 1980. 

DATES:  Comments  must  be  received  on 
or  before  January  25, 1980. 

ADDRESSES:  Comments  should  be 
submitted  to  the  Regional 
Administrator,  Region  I,  Environmental 
Protection  Agency,  Room  2203,  JFK 
Federal  Building,  Boston,  Massachusetts 
02203. 

FOR  FURTHER  INFORMATION  CONTACTS 

Frank  Ciavatieri,  Chief,  Air  Branch, 

Room  1903,  JFK  Federal  Building, 

Boston,  Massachusetts  02203,  (617)  223- 
5609. 

Dated:  January  9, 1980. 

William  R.  Adams,  Jr., 

Regional  Administrator,  Region  /. 

(FR  Doc.  80-1573  Filed  1-16-80;  ft45  ain| 
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40  CFR  Part  60 

(FRL  1391-6] 

Standards  of  Performance  for  New 
Stationary  Sources;  Phosphate  Rock 
Plants 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Extension  of  Comment  Period. 
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SUIIMARY:  The' deadline  for  submittal  of 
comments  on  the  proposed  standards  of 
performance  for  phosphate  rock  plants, 
which  were  proposed  on  September  21, 
1979  (44  FR  54970),  is  being  extended 
from  December  26, 1979,  to  February  15, 
1980.  The  extension  is  given  because 
there  was  about  a  six  week  delay  in 
distributing  the  document  for  review 
DATES:  Comments.  Comments  must  be 
received  on  or  before  February  15, 1980. 
ADDRESSES:  Comments.  Comments 
should  be  submitted  to  Mr.  David  R. 
Patrick  Chief,  Standards  Development 
Branch  (MD-13),  Emission  Standards 
and  Engineering  Division, 

Environmental  Protection  Agency, 
Research  Trinagle  Park,  North  Carolina 
27711. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Don  R.  Goodwin,  Director,  Emission 
Stnadards  and  Engineering  Division 
(MD-13),  Environmental  Protection 
Agency,  Research  Triangle  Park,  North 
Carolina  27711,  telephone  number  (919) 
541-5271. 

SUPPLEMENTARY  INFORMATION:  On 

September  21, 1979  (44  FR  54970),  the 
Environmental  Protectioin  Agency 
proposed  standards  of  performance  for 
the  control  of  particulate  emissions  b-om 
phosphate  rock  plants.  The  notice  of 
proposal  requested  public  comments  on 
the  standards  by  December  26, 1979. 

Due  to  a  delay  in  the  shipping  of  the 
Support  Document,  sufficient  copies  of 
the  document  have  not  been  available  to 
all  interested  parties  in  time  to  allow 
their  meaningful  review  and  comment 
by  December  26, 1979.  EPA  has  received 
a  request  bom  the  industry  to  extend  the 
comment  period  by  45  day?’ through 
February  15, 1980.  An  extension  of  this 
length  is  justified  since  the  shipping 
delay  has  resulted  in  approximately  a 
six  week  delay  in  processing  requests 
for  the  document. 

Dated:  January  8, 1980. 

David  G.  Hawkins, 

Assistant  Administrator  for  Air,  Noise,  and 
Radiation. 

|FR  Doc.  80-1531  Filed  1-16-80;  B.'-IS  am) 
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40  CFR  Part  62 

[FRL  1393-6] 

Approval  and  Promulgation  of  State 
Plans  for  Designated  Facilities  and 
Pollutants 

agency:  Environmental  Protection 
Agency. 

ACTION:  Proposed  rule. 

SUMMARY:  Regulations  promulgated 
under  the  provisions  of  Section  111(d)  of 


the  dealt 'Ab  Act  reqdit^'Sthtes  to 
submit  to  the  Environmental  Protection 
Agency  (EPA)  plans  to  control  sulfuric 
acid  mist  emissions  from  existing 
sulfuiic  acid  plants.  Alternately,  a  state 
can  submit  to  EPA  a  ‘‘negative 
declaration”  which  certibes  that  no 
sulfuric  acid  plants  exist  within  the 
state’s  boundaries.  The  purpose  of  this 
Federal  Register  notice  is  to  propose 
approval  of  such  negative  declarations 
which  have  been  submitted  to  EPA  by 
the  Commonwealth  of  Puerto  Rico  and 
the  Territory  of  the  Virgin  Islands. 
DATES:  Comments  must  be  received  on 
or  before  February  19, 1980. 

ADDRESSES:  All  comments  should  be 
addressed  to:  Richard  T.  Dewling,  Ph.  D., 
Acting  Regional  Adminisbator, 
Environmental  Protection  Agency, 
Region  II  Office,  26  Federal  Plaza,  New 
York,  New  York  10007. 

Copies  of  the  letters  received  from 
Puerto  Rico  and  the  Virgin  Islands  are 
available  for  public  inspection  during 
normal  business  hours  at: 

Environmental  Protection  Agency,  Air 
Programs  Branch,  Room  908,  Region  II 
Office,  26  Federal  Plaza,  New  York,  New 
York  10007 

Environmental  Protection  Agency,  Public 
Information  Reference  Unit,  401  M  Street 
SW.,  Washington,  D.C.  20460 
Virgin  Islands  Department  of  Conservation 
and  Cultural'Abairs,  Division  Of  Natural 
Resource  Management,  Charlotte  Amalie, 
St.  Thomas,  Virgin  Islands  00801 
Puerto  Rico  Environmental  Quality  Board, 
Division  of  Water  and  Air,  EQB  Building, 
Santurce,  Puerto  Rico  00910 

FOR  FURTHER  INFORMATION  CONTACT: 

William  S.  Baker,  Chief,  Air  Programs 
Branch,  Environmental  Protection 
Agency,  Region  II  Office,  26  Federal 
Plaza,  New  York,  New  York  10007, 
(212)264-2517. 

SUPPLEMENTARY  INFORMATION:  Section 
111(d)  of  the  Clean  Ab  Act  requbes 
states  to  submit  to  the  Envbonmental 
Protection  Agency  (EPA)  plans  to 
control  emissions  of  designated 
pollutants  from  designated  facilities. 
‘‘Designated  pollutants”  are  pollutants 
which  are  not  included  on  a  list 
published  under  the  provisions  of 
Section  108(a)  of  the  Clean  Air  Act 
(criteria  pollutants),  or  are  not  regulated 
under  the  provisions  of  Section 
112(b)(1)(A)  of  the  Clean  Air  Act 
(hazardous  air  pollutants),  but  which  are 
pollutants  for  which  standards  of 
performance  for  new  sources  have  been 
established  under  Section  111(b)  of  the 
Clean  Air  Act  (New  Source  Performance 
Standards).  A  ‘‘designated  facility”  is  an 
existing  facility  which  emits  a 
designated  pollutant  and  which  would 
be  subject  to  a  new  source  performance 


standard  for  that  pollutant  if  the  facility 
were  new. 

Emission  standards  for  sulfuric  acid 
mist  emissions  bom  existing  sulfuric 
acid  plants  were  promulgated  on 
October  18, 1977  at  42  FR  55796.  In  this 
October  18  Federal  Register  notice,  the 
states  were  directed  to  submit  to  EPA  a 
conbol  plan  by  July  18, 1978,  nine 
months  after  the  date  of  this 
promulgation.  However,  as  discussed  in 
a  February  16  memorandum  (R.  Rhoads, 
Office  of  Air  Quality  Planning  and 
Standards  to  Directors,  Air  &  Hazardous 
Materials  Division),  due  to  a  delay  in 
making  available  the  guideline 
document  relating  to  control  technology 
for  existing  sulfuric  acid  plants,  EPA 
extended  the  date  for  submittal  of  such 
conbol  plans  to  October  31, 1978. 

In  many  cases,  a  state  will  not  contain 
a  designated  facility  (such  as  a  sulfuric 
acid  plant)  within  its  borders.  In  that 
case,  the  state  must  submit  a  letter  to 
EPA  certifying  the  nonexistence  of  any 
such  designated  facility,  as  requbed  by 
Subpart  A  of  40  CFR  Part  62.  'Hiis  letter 
is  termed  a  ‘‘negative  declaration.” 

The  Commonwealth  of  Puerto  Rico 
and  the  Territory  of  the  Virgin  Islands 
have  each  submitted  to  EPA  “negative 
declarations”  with  regard  to  sulffiric 
acid  plants.  These  were  submitted  on 
January  31, 1978  and  November  8, 1977, 
respectively.  This  fuffills  theb 
responsibility  for  submitting  state 
conbol  plans  as  required  by  Section 
111(d)  of  the  Clean  Ab  Act,  and  Subpart 
A  of  40  CFR  Part  62.  A  more  detailed 
discussion  of  111(d)  conbol  plans  is 
contained  in  the  October  18, 1977,  July 
10, 1978  and  November  3, 1978  issues  of 
the  Federal  Register  (42  FR  55796,  43  FR 
29585,  and  43  FR  51393,  respectively). 

Under  Executive  Order  12044,  EPA  is 
required  to  judge  whether  a  regulation  is 
“significant”  and  therefore  subject  to  the 
procedural  requbements  of  the  order  or 
whether  it  may  follow  other  specialized 
development  procedures.  I  have 
reviewed  this  package  and  determined 
that  it  is  a  specialized  regulation  not 
subject  to  the  procedural  requirements 
of  Executive  Order  12044. 

This  notice  of  proposed  rulemaking  is 
issued  imder  the  authority  of  Sections 
111(d)  and  301(a)  of  the  Clean  Ab  Act, 
as  amended,  to  advise  the  public  that 
comments  may  be  submitted  on  whether 
the  proposed  action  is  appropriate. 

(Secs.  Ill,  301,  Clean  Air  Act,  as  amended  (42 
U.S.C.  7413  and  7601)). 

Dated:  January  4, 1980. 

Richard  T.  Dewling, 

Acting  Regional  Administrator. 

|FR  Doc.  80-1555  Filed  1-16-80;  8:45  am) 
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40  CFR  Part  454 
[FRL  1393-3] 

Gum  and  Wood  Chemicals  Processing 
Point  Source  Category;  Effluent 
Limitations  Guidelines,  Pretreatment 
Standards,  and  New  Source 
Performance  Standards 
agency:  Environmental  Protection 
Agency  (EPA). 

action:  Extension  of  Comment  Period. 

SUMMARY:  On  November  29, 1979,  EPA 
proposed  regulations  under  the  Clean 
Water  Act  to  limit  effluent  discharges  to 
waters  of  the  United  States  and  the 
introduction  of  pollutants  into  publicly 
owned  treatment  works  from  facilities 
engaged  in  gum  and  wood  chemicals 
processing  operations  (44  FR  68710- 
68729).  EPA  is  extending  the  period  for 
comment  on  the  proposed  regulations 
from  January  28, 1980,  until  February  26, 
1980,  because  of  delays  in  the 
availability  of  the  support  documents. 
DATES:  Comments  on  the  proposed 
regulations  for  the  gum  and  wood 
chemicals  industry  (44  FR  68718)  must 
be  submitted  to  EPA  by  February  26, 
1980. 

address:  Send  comments  to:  Mr. 
William  Thomson  II,  P.E.,  Effluent 
Guidelines  Division  (WH-552). 
Environmental  Protection  Agency,  401  M 
Street  S.W.,  Washington,  D.C.  20460, 
Attention:  Docket  Clerk,  Proposed  Gum 
and  Wood.  The  supporting  information 
and  all  coments  on  this  proposal  will  be 
available  for  inspection  and  copying  at 
the  EPA  Public  Information  Reference 
Unit.  Room  2404  (Rear)  PM-213.  The 
EPA  public  information  regulation  (40 
CFR  Part  2)  provides  that  a  reasonable 
fee  may  be  charged  for  copying. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  Thomson,  telephone  (202)  426- 
2554.  . 

SUPPLEMENTARY  INFORMATION:  On 

November  29, 1979,  EPA  proposed 
regulations  to  limit  effluent  discharges 
to  waters  of  the  United  States  and  the 
introduction  of  pollutants  into  publicly 
owned  treatment  works  from  facilities 
engaged  in  gum  and  wood  chemicals 
processing  operations  (44  FU  68710- 
68729).  The  November  29  notice  stated 
that  comments  on  the  proposal  were  to 
be  submitted  on  or  before  January  28, 
1980. 

Because  of  delays  in  printing  of  the 
technical  and  economic  documents,  the 
documents  were  not  generally  available 
to  the  public  until  December  28, 1979. 

Therefore,  the  comment  period  has 
been  extended  to  allow  the  public 
adequate  time  to  review  and  comment 
on  the  proposed  regulations.  All 


comments  must  be  submitted  by 
February  26, 1980. 

Dated  January  11, 1980 
James  N.  Smith 

Acting  Assistant  Administrator  for  Water  and 
Waste  Management. 

|FR  Doc.  80-1480  Piled  1-18-80;  8:45  an) 
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COMMUNITY  SERVICES 
ADMINISTRATION 

45  CFR  Part  1060 

[CSA  Instruction  6004-1L,  Change  2] 

CSA  Income  Poverty  Guidelines 
(revised) 

agency:  Community  Services 
Administration. 

action:  Proposed  Amendment  to  Rule. 

summary:  The  Community  Services 
Administration  (CSA)  is  filing  a 
proposed  amendment  to  its  Rule  revising 
its  policy  statement  on  the  use  of 
poverty  income  guidelines  to  provide 
automatic  eligibility  for  CSA  program 
services  to  any  individual  or  family 
certified  eligible  for  SSI  or  AFDC 
payments,  without  the  need  for  separate 
qualification  through  application  of  the 
CSA  Income  Poverty  Guidelines.  This 
amendment,  which  is  being  considered 
in  order  to  simplify  Federal  program 
eligibility  certification  procedures,  will 
extend  CSA  program  eligibility  to  an 
estimated  652,000  households  or  1.9 
million  individuals  who  are  not 
presently  eligible  for  services  through 
application  of  the  CSA  Income  Poverty 
Guidelines.  Therefore  CSA  deems  this 
proposed  amendment  to  be  significant. 
DATE:  CSA  welcomes  and  encourages 
comments  on  the  proposed  amendment. 
All  comments  received  prior  to  February 
19. 1980,  will  be  considered  in  drafting 
the  final  amendment  to  the  Rule. 
ADDRESS:  Please  address  all  comments 
to:  Mary  R.  Ellyn,  Commimity  Services 
Administration,  Office  of  Policy, 

Planning  and  Evaluation,  Policy 
Analysis  &  Planning  Division,  1200  19th 
Street,  N.W.,  Washington,  D.C.  20506. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mary  R.  Ellyn,  telephone:  (202)632-6630 
teletypewriter:  (202)254-6218. 

Graciela  (Grace)  Olivarez, 

Director. 

45  CFR  Part  1060  is  proposed  to  be 
amended  by  revising  §  1060.2-2(a)  to 
read  as  follows: 

§1060.2-2  Policy 

(a)  The  attached  income  guidelines 
are  to  be  used  for  ail  those  CSA-fundcd 


programs,  whether  administered  by  a 
grantee  or  delegate  agency,  which  use 
CSA  income  poverty  guidelines  as 
admission  standards.  Any  individual  or 
family  certified  eligible  for  SSI  or  AFDC 
payments  is  automatically  eligible  for 
CSA  program  services  without  the  need 
to  be  separately  certified  through  the 
application  of  the  attached  income 
guidelines.  These  income  guidelines  do 
not  supersede  alternative  standards  of 
eligibility  approved  by  CSA. 
***** 

(Sec.  602,  78  Stat.  530  (42  U.S.C  2942)) 

(FR  Doc.  80-1478  Filed  1-18-80;  8:46  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  1 

[Gen.  Docket  No.  78-205;  FCC  79-852] 

Reimbursement  of  Expenses  for 
Participation  In  Commission 
Proceedings 

AGENCY:  Federal  Communications 
Commission. 

action:  Notice  of  Proposed  Rule 
Making. 

SUMMARY:  In  response  to  a  Notice  of 
Inquiry  adopted  on  June  30, 1978,  the 
Commission  has  determined  to  seek  an 
appropriation  from  Congress  to 
establish  a  program  to  reimburse  the 
expenses  of  certain  individuals  and 
groups  who  participate  in  Commission 
rule  making  proceedings.  The  Notice 
solicits  comments  concerning  the  form 
the  program  should  take  if  Congress 
appropriates  funds  for  the  establishment 
of  a  program. 

DATES:  Comments  must  be  received  on 
or  before  April  7, 1980,  and  reply 
comments  must  be  received  by  May  23, 
1980. 

'address:  Send  comments  to:  Secretary, 
Federal  Communications  Comm.,  1919  M 
St.,  N.W.,  Washington,  D.C.  20554. 

FOR  FURTHER  INFORMATION:  Randolph  J. 
May,  Office  of  General  Counsel,  Room 
604,  (202)  632-6444. 

Adopted:  December  19, 1979. 

Released:  January  8, 1980. 

By  the  Commission:  Commissioners  Lee 
and  Washburn  dissenting  and  issuing 
statements;  Commissioner  Quello  concurring 
and  issuing  a  statement;  Commissioner 
Fogarty  issuing  a  separate  statement; 
Commissioner  Jones  dissenting  (See  also  43 
FR  41241,  July  16, 1979). 
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I.  In^oductioa 

1.  On  July  10. 1978,  the  Commission 
issued  a  Notice  of  Inquiry  *  soliciting 
comments  concerning  whether  the 
Commission  should  establish  a  program 
to  reimburse  certain  expenses  of  public 
participants  in  our  proceedings  to  assist 
us  in  reaching  full  and  fair 
determinations  in  those  proceedings.  In 
addition,  we  inquired  whether  the 
Commission  possessed  the  legal 
authority  to  adopt  a  reimbursement 
program  and  if  so,  what  form  should  the 
program  take. 

2.  The  Notice  of  Inquiry  cited  judicial 
decisions  which  require  the  Commission 
to  encourage  public  participation  in  our 
proceedings.*  We  noted  that  the 
Commission  has  taken  steps  in  recent 
years  to  facilitate  public  participation, 
such  as  issuing  publications  which 
describe  the  Commission’s  procedures 
and  highlight  significant  rulemakings, 
conducting  public  participation 
workshops  around  the  country, 
scheduling  oral  arguments  in  important 
rulemakings,  and  providing  limited 
assistance  to  indigent  intervenors  in 
adjudicatory  proceedings.  Although  our 
efforts  have  resulted  in  increased  public 
participation,  we  observed  in  the  Notice 
of  Inquiry  that,  because  of  a  lack  of 
resources,  such  participation  frequently 
has  been  limited  to  providing  the 
Commission  with  legal  analysis,  rather 
than  the  submission  of  economic, 
technical,  or  other  expert  testimony  or 
studies. 

3.  The  Notice  of  Inquiry  pointed  out 
that  other  federal  agencies  have  either 
adopted  or  proposed  reimbursement 
programs;  *  moreover,  Congress  has 
considered  legislation  which  would 


'  In  the  Matter  of  Reimbursement  of  Expenses  for 
Participation  in  Commission  Proceedings,  Gen. 
Docket  No.  78-205,  69  FCC  2d  435,  43  Fed.  Reg. 

30834  (July  18, 1978)  (hereinafter  Notice  of  Inquiry). 
The  period  for  filing  comments  was  extended  from 
September  15, 1978  to  October  16, 1978,  and  the 
period  for  Tiling  reply  comments  was  extended 
through  November  16, 1978. 

'Id.  at  436. 

'Id.  at  438-39,  app.,  at  447.  The  agencies  that  have 
established  reimbursement  programs  are;  Civil 
Aeronautics  Board  (CAB),  43  Fed.  Reg.  56878,  (Dec. 

5. 1978);  Consumer  Product  Safety  Commission 
(CPSC),  43  Fed.  Reg.  23560  May  31, 1978); 
Department  of  State,  43  Fed.  Reg.  37786  (August  24, 
1978);  Environmental  Protection  Agency  (EPA) 
(Toxic  Substances  Control)  42  Fed.  Reg.  60911  (Nov. 

30. 1977) ;  Federal  Trade  Commission  (FTC),  42  Fed. 
Reg.  30480  (June  14, 1977);  National  Highway  Traffic 
Safety  Administration  (NHTSA),  44  Fed.  Reg.  4675 
(Jan.  23, 1979);  National  Oceanic  and  Atmospheric 
Administration  (NOAA),  43  Fed.  Reg.  17806  (April 

26. 1978) ;  Food  and  Drug  Administration  (FDA),  44 
Fed.  Reg.  59174  (Oct.  12, 1979).  The  Department  of 
the  Interior,  43  Fed.  Reg.  12339  (March  24, 1978),  has 
proposed  rules  to  establish  reimbursement 
programs. 


establish  compensation  programs  at  all 
federal  agencies.* 

4.  Based  upon  these  developments,  we 
solicited  comments  on  three  questions: 

A.  Whether  a  reimbursement  program 
should  be  established  at  the 
Commission? 

B.  If  so,  whether  the  Commission 
presently  possesses  legal  authority  to 
establish  the  program  or  whether  the 
Commission  must  receive  express 
authority  from  Congress  before 
establishment  of  such  a  program? 

C.  What  specific  form  a 
reimbursement  program  should  take  if 
we  determine  a  program  should  be 
established? 

5.  Over  200  comments  were  received 
from  a  broad  cross-section  of 
individuals  and  organizations.*  Many 
comments  were  limited  to  a  speciHc 
area.*  After  carefully  considering  all  of 
the  comments  submitted,  we  have 
decided  to  seek  an  appropriation  to 
establish  a  limited  pilot  reimbursement 
program  at  the  Commission.  This  Notice 
outlines,  subject,  of  course,  to  revision 
after  further  comments,  the  form  we 
envision  for  the  program  if  Congress 
decides  to  appropriate  funds  pursuant  to 
our  request.  Although  the  comments 
submitted  in  response  to  the  Notice  of 
Inquiry  provide  a  good  basis  for 
proposing  the  outline  of  a  program,  *  the 


*  Public  Participation  in  Federal  Agency 
Proceedings  Act  of  1977,  S.  270,  95th  Cong.,  1st  Sess. 
(1977);  H.R.  8798,  95th  Cong.,  1st  Sess.  (1977).  Also, 
two  recent  Senate  bills  concerning  regulatory 
reform  include  provisions  which  would  establish 
agency-wide  reimbursement  programs.  Reform  of 
Federal  Regulation  Act  of  1979,  S.  282,  96th  Cong., 
1st  Sess.  S  593(5)  (1979),  and  Regulation  Reform  Act 
of  1979,  S.  755,  96th  Cong.,  1st  Sess.  S  591  (1979). 
Moreover,  the  rewrite  of  the  Communications  Act 
introduced  in  the  House  of  Representatives  on 
March  29, 1979  would  provide  funds  for  the 
establishment  of  a  compensation  program  at  the 
Commission.  H.R.  3333,  96th  Cong.,  1st  Sess.  S  244 
(1979). 

‘On  October  30, 1978,  the  Consumer  Assistance 
Oi^ce  and  OBice  of  General  Counsel  published  a 
partial  summary  of  the  opening  comments  as  an 
experiment.  The  experiment  was  desired  to  make 
it  easier  for  members  of  the  public  outside  of  the 
Washington,  D.C.  area  to  participate  in  this 
proceeding.  The  sumnfary  is  appended  to  this 
Notice  as  Appendix  A.  Most  of  the  persons  or 
organizations  that  submitted  lengthy  comments  are 
listed  at  pp.  2-3  of  the  summary  and  will  be  referred 
to  in  this  Notice  by  the  acronyms  used  in  the 
summary. 

*For  instance,  some  coihmenters  stated  that  the 
Commission  lacks  authority  to  adopt  a 
reimbursement  program,  and  they  did  not  go  on  to 
address  the  form  of  a  program  should  the 
Commission  determine  to  establish  one. 

’Rather  than  summarizing  all  of  the  comments 
and  reply  comments  initially  and  then  discussing  all 
of  our  conclusions  as  we  fiequently  do,  we  will 
summarize  the  comments  pertinent  to  each  of  the 
three  questions  we  have  posed  and  then  discuss  our 
conclusion  with  respect  to  that  particular  question. 
We  believe  that  this  method  will  provide  a  sharper 
focus  on  the  contentions  of  the  v^ous  commenters, 
and  especially  with  respect  to  the  question 
concerning  the  form  of  a  program,  permit  ns  to  use 


comments  submitted  in  response  to  this 
Notice,  now  that  we  have  proposed  a 
program  with  speciHc  features,  will  be 
particularly  useful  in  crystalizing  our 
ideas  about  the  form  of  the  program. 

II.  Should  the  Commission  Establish  a 
Reimbursement  Program? 

A.  Summary  of  Comments 

6.  Those  commenters  favoring  a 
reimbursement  program  contend  that: 

(1]  a  reimbursement  progranl  will  , 
provide  the  Commission  with  increased 
representation  of  diverse  views, 
resulting  in  more  effective  decision¬ 
making  in  our  proceedings;  (2)  the  high 
cost  of  participation  in  Commission 
proceedings  bars  the  public  from 
effective  participation;  and  (3)  a 
reimbursement  program  is  consistent 
with,  or  even  required  by,  various 
judicial  directives  to  the  Conunission  to 
obtain  a  more  balanced  administrative 
record, 

7.  CCC,  CU,  IPIR,  and  others 
supporting  the  establishment  of  a 
reimbursement  program  asserted  that 
the  imder-representation  or  non¬ 
representation  of  various  segments  of 
the  public  in  agency  proceedings  is  well- 
documented.  The  American  Bar 
Association's  Special  Committee  on 
Public  Interest  ^actice  commented  that 
the  "unavailability  of  funds  to  pay  for 
representation  before  the  Commission 
may  inhibit  such  participation  by  the 
public,  and,  therefore,  impede  the 
effective  functioning  of  the 
administrative  process.’’® 

8.  PISA,  a  non-profit  satellite 
telecommunication  association,  stated 
that  limited  funds  have  curtailed  its  full 
participation  in  the  1979  World 
Administrative  Radio  Conference.® 
National  asserted  that  citizen  groups 
will  be  severely  hampered  in  responding 
to  the  statistical  or  technical  questions 
raised  in  several  of  the  Commission’s 
outstanding  inquiries  because  of  lack  of 
funds. 


t)ie  comments  as  a  better  Imsis  for  considering  the 
alternatives  available  to  us.  In  addition  to  the 
discussion  of  the  comments  presented  in  this 
Notice,  the  summary  of  comments  which  we 
published  (reproduced  as  Appendix  A)  should  be 
helpful  in  focusing  on  the  alternatives  which  we 
have  carefully  considered. 

'Comments  of  the  ABA,  p.  1  (Oct.  12, 1978).  See 
the  Comments  of  IPIR,  pp.  3-5.  a  10  (Oct.  17, 1978), 
citing  the  Senate  Committee  on  Governmental 
Affairs,  95th  Cong.,  1st  Sess.,  Ill  Study  on  Federal 
Regulation,  pp.  18,  21-22  (Committee  Print  1977) 
(hereinafter  ^nate  Study). 

'See,  e.g..  Comments  of  Putbrese,  p.  2  (Oct.  16, 
1978). 

"As  examples.  National  cited  the  Children’s 
Programming  and  Advertising  Practices,  Second 
Notice  of  Inquiry,  Gen.  Docket  No.  19142,  FCC  78- 
527,  68  FCC  2d  1344. 43  Fed.  Reg.  37136  (1978)  and 
Notice  of  Inquiry  and  Proposed  Rulemaking  on  the 
Airing  of  Public  Service  Announcements  by 

Footnotes  continued  on  next  page 
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9.  Two  agencies  which  have 
experience  with  reimbursement 
programs  submitted  comments.  The 
Federal  Trade  Commission  commented 
that  it  has  achieved  favorable  results 
with  its  reimbursement  program: 

The  experience  of  the  Commission  under 
this  program  is  that  the  contributions  of 
compensated  participants  have  been 
substantial  and  have  aided  the 
decisionmaking  process.  The  participants 
have  presented  viewpoints  that  would  not 
otherwise  have  been  put  forth,  and  the 
overall  quality  of  presentations  have  been 
high.  The  presentation  of  new  information  by 
such  participants,  including  studies  that  were 
made  possible  because  of  program  funding, 
has  been  particularly  useful." 

DOT  submitted  with  its  comments  its 
evaluation  of  the  pilot  reimbursement 
program  at  the  National  Highway 
Traffic  Safety  Administration  (NHTSA). 
After  a  one  year  pilot  program,  DOT 
concluded: 

[0]ur  evaluation  of  the  program  indicates 
that  the  idea  of  compensating  participants  in 
our  administrative  proceedings  is  not  only 
feasible,  but  is  a  valuable  adjunct  to  existing 
rulemaking  procedures.  We  have  determined 
that  compensating  participants  to  represent 
otherwise  unrepresented  or  underrepresented 
interests  can  substantially  assist  the  agency 
in  promulgating  fairer  rules,  and  similarly 
assists  informed  and  interested  members  of 
the  public  in  playing  an  effective  role  in 
government.  ’* 

10.  Those  opposed  to  establishment  of 
a  reimbursement  program  by  the 
Commission  generally  indicated  that 
public  participation  in  Commission 
proceedings  is  already  sufficiently 
broad.  ABC  and  Forward  commented 
that  the  Commission  has  modified  its 
rules  to  encourage  broader  public 
participation  and  has  created  the 
Consumer  Assistance  Office  (CAO)  to 
provide  assistance  to  members  of  the 
public.  NAB  stated  the  public  is  also 
assisted  through  the  Federal 
Communications  Bar  Association 
program  which  seeks  to  provide 
representation  to  indigent  individuals  or 
groups.  NAB  asserted  that  groups 
affected  by  actions  of  the  Commissioh 
will  make  their  views  known  regardless 
of  whether  they  are  funded.  Storer  also 
contended  that  public  interest  groups 
are  already  making  their  views  known 


Footnotes  continued  from  last  page 
Broadcast  Licensees,  FCC  78-602,  43  Fed  Reg.  37725 
(1978). 

”  Comments  of  the  FTC,  p.  1  (Oct.  20, 1978). 

"Department  of  Transportation's  Demonstration 
Program  to  Provide  Financial  Assistance  to 
Participants  in  Administrative  Proceedings, 

National  Highway  Traflic  Safety  Administration's 
Evaluation  and  Recommendations,  p.  3.  (1978) 
(NHTSA  Evaluation),  attached  to  the  comments  of 
the  DOT  (Nov.  2. 1978). 

"5ee,  e-g..  Comments  of  KSLA-TV,  NAB.  NRBA, 
SMB,  and  Storer. 


at  the  Commission  and  cited  the  Senate 
Study  for  support.’^  Numerous  letters 
from  individuals  and  the  comments 
submitted  by  Parr  and  KSLA-TV 
contended  that  writing  letters  provides 
the  public  with  an  adequate  means  of 
participation. 

11.  BFM  contended  that  it  is 
inappropriate  for  the  Commission  to 
propose  a  reimbursement  program  at 
this  time  in  light  of  the  pending  rewrite 
of  the  Communications  Act.  DLA 
asserted  the  Commission  should  await 
the  outcome  of  Congressional  efforts  to 
enact  legislation  to  establish 
compensation  programs  on  an  agency¬ 
wide  basis. 

12.  Many  opponents  argued  generally 
that  a  reimbursement  program  will  ' 
create  an  immanageable  administrative 
burden,  disrupt  an  overburdened  staff, 
and  increase  delay  of  substantive 
proceedings. ‘‘Many  individual  and 
industry  commenters  asserted 
reimbursement  would  be  a  wasteful 
expenditure  of  tax  dollars,  in  effect  a 
“lawyer’s  relief  bill.”  *• 

B.  Discussion 

13.  The  comments  submitted  in  this 
inquiry  have  convinced  us  that  the 
establishement  of  a  limited 
reimbursement  program,  at  least  on  a 
one  year  trial  basis,  would  serve  the 
public  interest.  Therefore,  we  have 
decided  to  request  an  appropriation 
from  Congress  to  implement  the 
proposed  program.  If  we  receive  an 
appropriation  firom  Congress  to 
establish  a  program,  we  intend  to  keep  a 
close  watch  on  its  administration. 
Initially,  we  will  review  each  staff 
disposition  of  the  applications 
submitted.  Moreover,  we  intend  to 
evaluate  the  operation  of  the  program 
continually  to  ensure  that  it  is 
administered  efficiently  and  fairly. 

14.  We  believe  it  would  serve  the 
public  interest  to  increase  participation 


"  Storer  referred  to  the  statement  in  the  Senate 
Study  that;  "At  the  FCC  only  three  rulemakings 
were  cited  by  the  agency  as  significant  [in  the 
preceding  year]  •  *  *  Public  interest  group 
participation  occurred  in  all  three  proceedings,  with 
ratios  of  industry  to  public  interest  groups  of  64  to 
14,  33  to  4  and  3  to  4”  Comments  of  Storer,  pp.  6-7 
(Oct.  16. 1978),  citing  the  Senate  Study,  supra  at  14. 

"Several  commenters  stated  that  delay  has 
occurred  at  the  FTC  as  a  result  of  its  reimbrusement 
program.  NAB  and  BFM  contended  that  rather  than 
encouraging  participation  by  new  sources,  the  FTC 
has  provided  most  of  the  funds  to  a  small  number  of 
public  interest  groups  that  previously  participated 
while  paying  their  own  expenses.  NAB  also 
contended  that  in  one  proceeding  over  half  of  an 
application's  funds  were  for  legal  and 
administrative  fees. 

"Comments  of  Orange  County  Cable  TV,  p.  1 
(July  5, 1978).  See  also  Comments  of  Ms.  Ginger 
Helm,  p.  1  (Aug.  7, 1978):  Comments  of  Mr.  Michael 
Sullivan,  pp.  1-2  (Aug.  8, 1978);  Comments  of  Ms. 
Trudy  Tanner,  p.  1  (Aug.  6, 1978);  Storer,  supra  at  9. 


in  our  rulemaking  proceedings.  The 
presentation  of  diverse  viewpoints  will 
contribute  substantially  to  a  full  and  fair 
resolution  of  the  important  issues  which 
confiront  us.  We  emphasize  that  we 
propose  to  establish  a  reimbursement 
program  for  our  own  benefit — not  for  the 
benefit  of  any  individual  or  group  that 
may  receive  funds — because  we  believe 
that  vigorous  presentation  of  diverse 
views  will  assist  us  in  reaching  sound 
conclusions.” 

15.  Although  steps  have  been  taken  to 
encourage  greater  public  participation  in 
our  proceedings,  such  measures  are 
often  insufficient  in  light  of  the 
significant  costs  required  to  participate 
effectively  in  our  proceedings.  The  high 
costs  of  participation  serve  primarily  to 
limit  participation  to  parties  that  have  a 
financial  interest  in  the  proceeding.  As 
the  Senate  Study  pointed  out  with 
respect  to  FCC  proceedings: 

In  one  FCC  proceeding,  for  example,  AT&T 
spent  over  $1,000,000  in  one  year  to  submit 
studies  to  the  agency  to  support  its  position 
in  an  inquiry .  .  .  [C]omparing  public  interest 
group  costs  to  industry  costs  is  like 
comparing  David  to  Goliath.  Effective 
participation  in  a  regulatory  proceeding  does 
indeed  depend  on  the  quality  and  extent  of 
one’s  legal  counsel.  It  also  depends  upon  the 
quality  and  extent  of  expert  testimony  and 
technical  submissions  .  .  .  Yet  time  after 
time,  industry  is  able  to  spend  10,  or  50,  or 
100  times  as  much  money  on  participation  as 
public  interest  groups.** 

For  example,  in  Docket  2(X)03,  which 
concerns  the  issue  of  the  economic 
implications  of  competition  in  the 
private  line  market  and  in  the  terminal 
equipment  industry,  public  participation 


See  Senate  Study,  supra  at  118-19;  Resolution 
in  Support  of  Reimbursement  in  Agency  Procedings, 
Division  I  of  the  District  of  Columbia  Bar,  November 
21, 1978;  Resolutions  of  the  House  of  Delegates  of 
the  American  Bar  Association,  February  1977, 
February.  1978;  Federal  Regulation:  Roads  to 
Reform,  Exposure  Draft,  Commission  on  Law  and 
the  Economy,  American  Bar  Association  (1978). 
President  Carter  has  stated  his  support  for 
"Congressional  efforts  to  assist  citizen  groups  to 
participate  in  the  proceedings  of  federal  agencies, 
where  their  participation  may  lead  to  a  more 
balanced  decision."  President’s  Message  to 
Congress  Recommending  Measures  to  Increase 
Consumer  Participation  in  Government,  13  Weekly 
Comp,  of  Pres.  Doc  495,  496  (April  11, 1977).  More 
recently,  on  May  16, 1979,  President  Carter 
reiterated  this  support  for  the  establishment  of 
public  participation  funding  programs  in  a 
memorandum  to  all  Executive  agencies. 

Senate  Study,  supra  at  18  22L  See  also  Cramton. 
The  Why,  Where,  and  How  of  Broadened  Public 
Participation  in  the  Administrative  Process.  60  Geo. 
L).  525,  529-30  (1972);  Gellhom,  Public  Participation 
in  Administrative  Proceedings,  81  Yale  L).  359,  384, 
403,  (1971);  Lazarus  8  Onek,  The  Regulators  and  the 
People.  57  Va.  L.  Rev.  1009. 1098-07  (1971);  IPIR,  pp. 
2-11  (OcL  17, 1978):  Comments  of  National,  pp.  8-9 
(Oct.  8  1978);  Comments  of  PISA,  pp.  1-2  (Ok:t.  18. 
1978);  Comments  of  the  US/OCA,  pp.  2-3  (Oct.  16. 
1978);  Affidavit  of  David  Honig,  Research  Director 
of  the  National  Black  Media  Coalition  appended  to 
the  Reply  Comments  of  CCC  (Nov.  18 1978). 
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by  consumer  groups  have  been  wholly 
lacking,  even  though  the  issues  raised  in 
the  proceeding  may  affect  the  future  of 
this  country’s  teleconununications 
system  for  all  consumers  of 
telecommunications  services.  On  the 
other  hand,  the  regulated  carriers  have 
spend  substantial  sums  participating  in 
that  proceeding.  Specifically,  the 
Commission’s  public  records  reflect  that 
from  1975-78  AT&T  spent  the  following 
amounts  in  Docket  20003:  $1,070,993 
(1975):  $1,097,386  (1976):  $768,630  (1977); 
and  $344,750  (1978)  for  a  total  of  3.3 
million  dollars.  Annual  Report  From  M, 
Table  39,  Special  Expenses  Attributable 
to  Formal  Regulatory  Cases.  Cleeirly,  the 
administrative  record  tends  to  be 
imbalanced  in  favor  of  interests  that 
have  a  substantial  financial  stake  in  the 
outcome  of  the  proceeding. 

16.  Many  Conunission  proceedings 
involve  not  only  legal  issues,  but  also 
economic,  technical,  or  even  social 
issues.  Commenters  stated  that  limited 
resources  curtailed,  or  in  many  cases 
simply  prohibited,  participation  in 
proceedings  requiring  analysis  of 
technical  or  economic  issues.  It  is 
unrealistic  to  dbcpect  the  public  to 
participate  effectively  in  our 
proceedings  by  filing  informal  comments 
or  letters,  as  suggested  by  many  of  those 
opposing  the  establishment  of  a 
reimbursement  program.  Such  a 
suggestion  fails  to  recognize  the 
importance  of  the  underlying  economic, 
technical,  or  legal  analysis  which  is 
required  to  support  assertions  if  they  are 
to  be  afforded  serious  consideration.^ 

17.  Other  federal  agencies,  recognizing 
the  financial  barriers  inhibiting  public 
participation,  have  either  implemented 
or  proposed  compensation  programs.** 
The  agencies  with  operating  programs 
have  enjoyed  favorable  results  without 
experiencing  the  drawbacks  frequently  '' 
raised  by  critics  of  reimbursement 
programs.  In  this  proceeding,  the  FTC 
commented  that  “[t)he  administration  of 
the  public  participation  program  has  not 
delayed  proceedings  and  has  not  been 
burdensome,”  and  it  summed  up  its 
experience  this  way: 

The  ultimate  result  of  the  public 
participation  program  has  been  more 
balanced  rulemaking  records.  The 
substantive  positions  advanced  by 
compensated  participants  have  been  quite 


’*See,  e.g..  Office  of  Communication  of  the  United 
Church  of  Christ  v.  FCC,  3S9  F.  2d  994, 1004  (D.C 
Cir.  1966). 

**This  is  not  to  say  letters  will  not  be  considered, 
but  it  is  an  honest  recognition  of  their  diminished 
value  in  highly  complex  proceedings  requiring 
sophisticated  analysis,  llie  imprecise  nature  of 
informal  comments  has  been  recognized  to  have  a 
diminished  effect  in  FTC  proceedings.  Senate  Study, 
supra  at  14. 

*'  See  note  3.  supra. 


varied.  In  the  three  years  that  the  FTC  has 
reimbursed  outside  groups  for  their 
participation  in  rulemaking  (sic),  there  have 
been  many  instances  in  which  funded  groups 
have  taken  positions  which  opposed  some 
aspects  of  regulations  advocated  by  FTC 
staff.  Thus,  while  consumer  groups  may  argue 
for  more  stringent  regulations  of  the  afiected 
industry,  consumers  may  also  take  the 
position  that  simpler  and  less  costly 
regulations  or  disclosures  are  better  for  both 
consumers  and  industry.” 

In  testimony  before  a  Senate 
subcommittee,  the  Director  of  the  FTC’s 
Bureau  of  Competition  stated: 

Our  experience  has  been  that  the  funded 
groups  have  generally  been  quite  effective  in 
mustering  additional  facts,  presenting  cogent 
arguments,  and  providing  perspectives  that 
would  not  have  been  otherwise  presented. 
The  result  has  been ...  to  increase  the 
quality  of  the  decisionmaking  process.** 

18.  Similarly,  DOT  has  reported 
favorable  resdts  with  the  NHTSA 
limited  compensation  program.  In 
deciding  to  extend  the  program,  DOT 
stated: 

We  are  encouraged  by  the  performance  of 
the  compensated  participants  under  the 
program,  and  we  anticipate  that  the  benefits 
derived  by  both  the  agency  and  the  public 
could  continue  in  future  years.  On  the  basis 
of  our  experience,  we  find  that  the  financial 
assistance  program  has  improved  NHTSA 
rulemaking  by  providing  decisionmakers  with 
a  wider  understanding  of  the  social, 
economic,  environmental,  political,  and 
intellectual  interests  involved  in  their 
decisions. 

***** 

By  funding  otherwise  unrepresented 
members  of  the  public  to  develop  and  present 
their  views  effectively,  the  Department’s 
program  diminishes  the  possibilities  that 
regulatees  and  other  organizations  with  high 
economic  interests  in  the  outcome  will 
unduly  influence  or  control  the  flow  of 
information  to  or  pressure  on  administrative 
bodies.** 

19.  In  sum,  we  believe  a 
reimbursement  program  also  can 
achieve  favorable  results  at  the 


”  Comments  of  the  FTC,  supra  at  2.  Also  see  the 
Senate  Study's  favorable  comments  concerning  the 
FTC  Compensation  program:  “The  Federal  Trade 
Commission's  program,  pursuant  to  the  FTC 
Improvement  Act,  of  providing  compensation  to 
certain  participants  in  rulemaking  proceedings,  has 
allowed  for  the  presentations  of  diverse  viewpoints 
and  information  that  otherwise  would  not  have 
been  presented. 

There  is  no  evidence  that  the  encouragement  of 
participation  through  a  compensation  program 
would,  by  itself,  lead  to  delay  of  agency 
proceedings,  unless  additional  participants  raise 
new  issues  which  should  be  consider^.  Senate 
Study,  supra,  at  IX.” 

**  Statement  by  the  Director  of  the  FTCs  Bureau 
of  Consumer  Protection,  before  the  Senate 
Subcommittee  on  Health  and  Scientific  Research,  p. 
19  (May  17, 1978),  attached  to  the  comments  of  the 
FTC, 

**  NHTSA  Evaluation,  pp.  1-2,  supra  note  11.  See 
also  DOT.  44  Fed.  Reg.  467S  (Jan.  23, 1979). 


Commission,  especially  since  we  can 
profit  from  the  experience  of  agencies 
that  have  effective  programs  in 
operation.  We  reject  the  notion  that 
funding  public  participation  is  an 
inappropriate  use  of  public  funds,**  We 
emphasize  again  that  the  program  is  for 
our  benefit — to  enable  us  to  render 
better  decisions — not  for  the  benefit  of 
any  individual  or  group  receiving  funds. 

III.  ’The  Commission’s  Authority  To 
Establish  a  Reimbursement  Program 

A.  Summary  of  Comments 

20.  A  majority  of  commenters  favoring 
a  reimbursement  program  asserted  that 
the  Communications  Act  and  the 'act 
appropriating  funds  for  the  Commission 
“For  necessary  expenses .  .  provide 
authority  for  the  Commission  to  adopt  a 
program.  Commenters  referred  to 
Sections  4(g),  4(i).  303,  307,  and  311  of 
the  Communications  Act  as  a  basis  for 
implied  authority,  relying  primarily  upon 
Section  4(g),  which  provides  that  ‘The 
Commission  may  make  such 
expenditures  *  *  *  as  may  be  necessary 
for  the  execution  of  the  functions  vested 
in  the  Commission  and  as  from  time  to 
time  may  be  appropriated  for  by 
Congress.”  For  the  most  part,  these 
commenters  asserted  that  the  decision 
in  Greene  County  Planning  Board  v. 
Federal  Power  Commission,  554  F.  2d 
1227  (2d  Cir.  1977)  [en  banc).  Cert, 
denied,  434  U.S,  903  (1978)  [Greene 
County]  does  not  affect  the 
Commission’s  authority  to  adopt  a 
reimbursement  program,*®  Furthermore, 
NTIA  asserted  that  if  the  Commission 
were  to  receive  a  specific  appropriation 
to  establish  a  reimbursement  program 
that  this  “would  clearly  comply  with  the 
requirements  of  Greene  County  for 
additional  Congressional  sanction.”  ** 

21.  Opponents  asserted  that  an 
examination  of  the  communications  Act, 
its  legislative  history  and  the  current 
appropriations  act  supports  their  view 
that  the  Commission  lacks  express  or 
implied  authority  to  adopt  such  a 
program.  They  contended  Greene 
County  is  controlling  and  absent  express 
statutory  authority  the  Commisison 
cannot  lawfully  establish  a 
reimbursement  program.  These 


**  Regulated  enterprises  treat  the  costs  of 
participation  as  tax-deductible  business  expenses 
or  include  those  costs  in  their  rates. 

**For  a  discussion  of  the  Greene  Coun/y  decision, 
see  the  Notice  of  Inquiry,  supra  at  441-42.  CAB, 
DOT,  and  TURN  submitted  lengthy  legal 
memoranda  discussing  the  principle  of  implied 
statutory  authority  and  distinguishing  the  Greene 
County  decision. 

‘’Comments  of  NTIA  p.  8  (Oct.  16. 1978).  Even 
absent  a  specific  appropriation,  NTIA  maintained 
that  the  Commission  possesses  implied  authority 
under  the  Communications  Act  to  establish  a 
program. 
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commenters  stated  that  the  Greene 
County  decision  has  overruled  the 
opinions  of  the  Comptroller  General  that 
enabling  legislation  containing  language 
similar  or  indentical  to  the  language  of 
Section  4(g)  of  the  Communications  Act 
provides  suHicient  authority  for  a 
reimbursement  program. 

B.  Discussion 

22.  As  we  h'ave  stated  we  have 
decided  to  seek  an  appropriation  before 
establishing  a  reimbursement  program. 
We  believe  that  if  we  receive  an 
appropriation  from  Congress,  there  can 
no  longer  be  any  question  concerning 
our  legal  authority.** 

23.  Although  we  have  decided  to  seek 
an  appropriation  before  establishing  a 
program,  we  believe  that  even  absent 
such  an  appropriation  we  possess 
statutory  authority  to  establish  a 
reimbursement  program,  we  believe 
such  authority  is  implicit  in  Section  4(g] 
of  the  communications  Act  of  1934, 
which  authorizes  the  Commission  to 
“make  such  expenditures.  .  .  as  may  be 
necessary  for  the  execution  of  the 
functions  vested  in  the  Commission  and 
as  from  time  to  time  may  be 
appropriated  for  by  Congress." “The 
Commission’s  current  appropriations  act 
provides  “For  necessary 

expenses  *  *  ^  In  \he  Notice  of 

Inquiry  we  discussed  the  opinions  of  the 
Comptroller  General,  including  two  that 
specifically  relate  to  the  Commission, 
that  have  interpreted  language  similar  or 
identical  to  Section  4(g)  as  sufficient 
authority  to  reimburse  public 
participants  who  satisfy  certain 
criteria.** 

24.  Reliance  upon  Greene  County  by 
commenters  oppposing  the 
establishment  of  a  program  is 
misplaced.  The  Second  Circuit  accorded 
great  deference  to  the  Federal  Power 
Commission’s  view  that  its  enabling 
statute  did  not  authorize  reimbursement. 
By  contrast,  we  construe  Section  4(g)  to 
provide  implied  authority  to  establish  a 
program  which  we  consider  beheficial  to 
our  decision-making  process.  Also,  the 
court  relied  heavily,  and  wrongly,  we 
think,  upon  cases  involving  “fee 
shifting,’’  such  as  the  Alyeska  Pipeline 
case,  in  reaching  its  decision.®*  Unlike 


“See  CAB  Order.  43  Fed.  Reg.  56878.  56879  (Dec. 
5, 1978). 

“  While  other  sections  of  the  Act  may  provide  the 
Commission  with  similar  implicit  authority,  we  need 
not  reach  that  question  based  upon  our  reliance 
upon  the  Comptroller  General's  interpretation  of 
Section  4(g]. 

“Act  of  September  24, 1979,  Pub.  L  No.  96-68,  93 
Stat.  431. 

*'  Notice  of  Inquiry,  supra  at  439-41 
In  Alyeska  Pipeline  Service  Cd.  v.  Wilderness  ^ 
Society,  421  U.S.  240  (1975),  the  Supreme  Court  held 
that  courts  could  not  order  fee  shifting  (compelling 


involuntary  lee  shifting,  where  one 
litigant  is  required  to  pay  the  costs 
incurred  by  another  litigant,  a 
reimbursement  program  involves  the 
discretionary  expenditure  of  public 
funds  to  obtain  the  assistance  of 
members  of  the  public  who  otherwise 
would  be  imable  to  participate  in  our 
proceedings. 

25.  Moreover,  the  Department  of 
Justice  takes  the  position  that  Greene 
County  should  be  construed  narrowly, 
having  no  applicability  to  any  agency 
other  than  the  FPC  or  its  successor,  the 
Federal  Energy  Regulatory 
Commission.®*  Since  the  Greene  County 
decision,  other  agencies,  relying  in  part 
upon  the  Department  of  Justice  opinion, 
have  adopted  reimbursement 
programs.®*  After  the  Greene  County 
decision,  the  Comptroller  General 
reiterated  his  view  that  regulatory 
agencies  possess  “inherent  statutory 
authority”  to  provide  financial 
assistance  to  eligible  persons.*® 

26.  Furthermore,  in  a  recent  opinion. 
Judge  Flannery  of  the  District  Court  for 
the  District  of  Columbia  stated,  in 
refusing  to  enjoin  a  tinancial 
compensation  award  made  by  the 
Department  of  Agriculture,  that 
“numerous  authorities  support  the 
conclusion  that  agencies  in  general,  and 
the  USDA  in  particular,  have  the  implied 
power  voluntarily  to  fund  the  views  of 
parties  whose  petition  might  otherwise 
go  unrepresented.’’** 


an  unsuccessful  litigant  to  pay  the  prevailing  party's 
expenses)  absent  statutory  authority  or  codtractual 
agreement.  Also  see  Turner  v.  FCXl.  514  F.2d  1354 
(D.C.  Cir.  1975),  where  the  court  held  that 
administrative  agencies  lacked  authority  to  order 
fee  shifting  in  administrative  proceedings  absent 
express  statutory  authority. 

“Letter  from  Attorney  General  Griffin  E  Bell  to 
Senator  Strom  Thurmond,  pp.  2-3,  June  1^  1978, 
conHrming  the  opinion  contained  in  a  letter  from 
Office  of  Legal  Counsel,  Department  of  Justice  to  the 
General  Counsel  of  the  Department  of 
Transportation,  March  1, 1978. 

“  CPSC,  43  Fed  Reg.  23560  (May  31. 1978): 

NOAA,  43  Fed  Reg.  17806  (April  26. 1978);  CAE  43 
Fed.  Reg.  56878  (Dec.  5, 1978);  and  FDA,  44  Fed.  Reg. 
59174  (Oct.  12. 1979). 

“Letter  to  Solicitor  General  Wade  H.  McCree,  Jr., 
October  17, 1978. 

“  Chamber  of  Commerce  of  the  United  States  v. 
USDA,  459  F.  Supp.  216,  221  (D.D.C.  1978)  (order 
denying  preliminary  injunction).  The  Chamber  of 
Commerce  and  others  sought  to  enjoin  the 
Department  of  Agriculture  from  funding  a  study  by 
a  consumer  organization  concerning  the  probable 
impact  on  consumers  of  a  proposed  rule,  in  denying 
plaintiffs'  moticm  for  a  preliminary  injunction,  the 
court  discussed  the  Greene  County  decision  and 
other  authorities  at  length  and  concluded  that  the 
Department  of  Agriculture  possessed  implied 
statutory  authority  to  expend  funds  to  obtain  views 
not  otherwise  available. 


rv.  Administration  and  Form  of  the 
Reimbursement  Program 

A.  Summary  of  Comments 

17.  In  the  Notice  of  Inquiry,  we  stated 
that  a  reimbursement  program,  if 
proposed,  would  likely  be  limited  to 
notice  and  comment  inquiries  and 
rulemaking  proceedings.**  ACT,  ARC, 
CU,  and  NTLA  generally  supported 
adoption  of  a  program  limited  to 
rulemaking  proceedings.  National 
suggested  that  the  reimbursement 
program  include  post-designation 
broadcast  license  renewal  proceedings. 
Other  commenters  recommended  that 
the  program  apply  to  all  Commission 
proceedings.  CCC  stated  that  the 
Commission’s  experience  with 
participation  by  public  interest  groups 
was  sufficient  to  justify  a  broad-scale 
program. 

28.  As  for  eligibility  criteria,  we  stated 
in  the  Notice  of  Inquiry  that  unless 
Congress  enacted  substantive  legislation 
specifying  eligibility  criteria,  we  would 
be  governed  primarily  by  the 
Comptroller  General’s  guidelines  for 
both  non-hnancial  and  tinancial 
eligibility  criteria.®*  We  also  proposed 
that  an  applicant  demonstrate  that  its 
economic  stake  in  the  proceeding  is 
small  in  comparison  to  the  costs  of 
effective  participation.®*  Almost  all 
commenters  proposed  using  the 
eligibility  guidelines  developed  by  the 
Comptroller  General  or  the  FTC.  Many 
commenters  suggested  that  the 
eligibility  criteria  should  be  flexible 
enough  to  permit  funding  new  sources  of 
participation.  IPIR,  stating  that  the 
criteria  should  eliminate  duplicative 
representation,  suggested  adopting  the 
language  in  S.  270  requiring 
consideration  of  “whether  the  interest  is 
adequately  represented  by  another 
person  in  the  proceedings,”*®  National 
recommended  evaluating  the  applicant’s 
relationship  to  the  interest  it  represents, 
its  “track  record”  of  participation,  and 
general  competence  and  expertise.** 

29.  Addressing  certain  aspects  of  the 
tinancial  eligibility  criteria,  CU  and  IPlR 
urged  that  we  recognize  that  the 
tinancial  resources  of  an  applicant  may 
be  otherwise  allocated  or  unavailable 
for  a  particular  proceeding.  IPIR 
suggested  the  proposed  standard  focus 
upon  the  “individual  economic 
interests”  of  the  members  of  an 
organization,  and  that  the  “substantial 
majority  test”  be  clarified  to  exclude 
groups  representing  a  minority  view  of 


Notice  of  Inquiry,  supra  at  443. 
“/</.  at  444. 

-Id 

“Comments  of  IPIR,  supra  at  32. 
Comments  of  National,  supra  at  3Z 
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its  members.**  Also,  IPIR  suggested  that 
we  not  uniformly  require  applicants  to 
demonstrate  that  a  substantial  majority 
of  its  members  have  a  small  economic 
stake,  as  this  may  not  only  be  an 
excessive  burden,  but  may  also  present 
a  constitutional  question  concerning  an 
applicant’s  privacy. 

30.  Comments  were  solicited 
concerning  the  mechanics  of  processing 
and  evaluating  applications.  We 
mentioned  various  alternatives  ranging 
from  the  Commission  processing  and 
evaluating  the  applications  to  delegation 
of  this  function  to  a  panel  of  members 
from  the  Commission’s  bureaus.** Most 
commenters  stated  that  the  person  or  « 
entity  which  makes  funding  decisions 
should  be  insulated  to  the  extent 
possible  from  the  persons  making 
substantive  decisions  in  the  proceeding 
to  be  funded.  CCC,  IPIR,  and  National 
stated  that  independence  from  those 
persons  involved  with  the  substantive 
proceeding  is  desirable  to  avoid  the 
appearance  of  supporting  only  those 
views  the  Commission  wants  to  hear. 

For  members  of  a  panel  to  selecb 
applicants,  NTIA  suggested 
representatives  of  the  Consumer 
Assistance  Office  (CAO),**  Office  of  the 
Chairman,  Ofiice  of  Plans  and  Policy, 
Office  of  Executive  Director,  and  the 
Bureaus  involved  in  the  proceeding.*® 
CCC  proposed  as  a  panel  the  Chief, 

CAO,  the  General  Counsel,  and  Chief, 
Office  of  Opinions  and  Review.  CU 
contended  the  CAO  should  not 
participate  in  funding  decisions,  but 
should  assist  applicants  with  their 
applications  and  encourage  potential 
applicants  to  submit  applications.  CU 
stated  that  a  conflict  of  interest  would 
arise  if  the  CAO  were  to  participate  in 
both  the  outreach  and  decisionmaking 
process.  CCMM  proposed  creating  an 
Office  of  Public  Participation 
responsible  directly  to  the  Chairman  to 
process  and  evaluate  applications. 

31.  To  minimize  the  chances  of 
funding  duplicative  applications,  IPIR 
suggested  that  the  Commission  consider 
the  applicant’s  potential  to  make  a 
distinct  contribution,  the  strength  of  its 
contentions,  and  the  anticipated  quality 
of  the  contribution  of  other  applicants. 
CCA,  CCC,  and  National  stated  that 
applications  which  were  duplicative  in 
whole  or  in  part  could  be  funded  on  the 


"Comments  of  IPIR.  supra  at  35-36. 

"  The  Notice  of  Inquiry,  supra  at  444-45. 

"Since  the  Notice  of  Inquiry  was  issued,  the 
Consumer  Assistance  Office  has  become  the 
Consumer  Assistance  Division  of  the  Office  of 
Public  AH'airs. 

"Alternatively,  NTIA  suggested  the  Review 
Board  as  a  possible  evaluation  panel,  at  least  during 
the  demonstration  fieriod. 


condition  they  be  consolidated  or  they 
could  be  funded  partially. 

32.  We  inquired  whether  there  should 
be  maximum  limits  on  the  funds 
available  to  a  participant,  either  in  a 
particular  proceeding  or  in  one  year.** 
Most  commenters  suggested  that  no 
maximum  limits  should  be  established. 
These  commenters  asserted  that  a 
maximum  limit  might  arbitrarily  exclude 
worthwhile  participation  or  foreclose 
applicants  from  participating  in 
particularly  lenghty  or  complex 
proceedings. 

33.  Comments  were  solicited 
concerning  what  types  of  expenses 
should  be  reimbursed.**  A  majority  of 
commenters  recommended 
reimbursement  of  all  reasonable 
expenses  incurred  in  a  particular 
proceeding.  CCC  proposed 
compensating  participants  for  all  basic 
out-of-pocket  expenditures,  including 
legal  and  consulting  fees,  travel 
expenses,  transcript  costs,  and 
reproduction  costs.  CCC,  IPIR,  and 
Natinal  favored  reimbursement  for  the 
time  expended  by  salaried  employees; 
they  stated  the  failure  to  do  so  might 
encourage  the  use  of  outside  consultants 
and  increase  the  Commission’s  costs. 
CPIL  asserted  that  appliants  should  be 
reimbursed  for  all  bookkeeping  and 
auditing  expenses  in  addition  to  the 
actual  costs  of  participation.  CPIL  also 
proposed  reimbursement  of  expenses  to 
anyone  who  submits  a  petition  for 
rulemaking  which  is  granted,  or  if 
denied,  which  later  becomes  the  basis 
for  the  Commissioh’s  own  rulemaking. 

34.  Generally,  most  commenters 
favored  compensating  participants  at 
the  prevailing  market  rate  for  all 
services.  IPIR  stated  that  even  if  the 
salaries  of  an  applicant’s  employees  are 
less  than  the  prevailing  market  rate  that 
the  employees  should  be  reimbursed  at 
the  market  rate.  NTIA  proposed  that 
costs  should  be  reimbursed  at  the 
existing  market  rate,  but  that  we  should 
establish  a  ceiling,  such  as  the  FCC 
salary  scale  with  allowances  for 
overhead  costs  and  fringe  benefits.  US/ 
OCA  also  stated  that  the  prevailing 
market  rate  for  services  should  control, 
but  suggested  a  limit  of  $50  per  hour  for 
consultant  and  expert  fees,  absent 
sufficient  justification  for  higher  rates. 
CCMM  recommended  a  maximum  of 
$200  per  day  for  compensation. 

35.  Additionally,  we  asked  for 
comments  concerning  the  timing  of 
reimbursement  payments.*®  We  stated 
that  even  though  a  statutory  prohibition 
might  restrict  us  from  issuing  advance 


"/rf.  at  445. 
"Id  at  445-46. 
"Id.  at  446. 


pa3rments,**  we  had  not  necessarily 
planned  to  defer  payment  to  the  end  of  a 
proceeding.  Both  NTIA  and  IPIR 
suggested  that  the  Commission  seek 
authorization  from  Congress  to  issue 
advance  payments.  Most  commenters 
suggested  that  we  make  periodic 
progress  payments,  stating  that 
participants  would  be  unable  to  pay 
their  expenses  if  funds  are  not  disbursed 
until  the  end  of  a  proceeding.  CCC 
favored  progress  payments  only  upon  a 
showing  of  need.®* 

B.  Discussion 

36.  With  the  views  of  the  commenters 
in  mind,  we  will  now  discuss  the  form  of 
the  reimbursement  program  we  propose. 
At  least  during  an  initial  demonstration 
period,  we  propose  to  limit  the  program 
to  notice  and  comment  inquiries  and 
rulemaking  proceedings.  It  will  be  easier 
to  manage  a  program  liihited  to 
rulemakings,  rather  than  a  program 
applicable  to  all  of  our  proceedings, 
since  we  can  better  gauge  the  nature 
and  course  of  our  rulemaking 
proceedings.  Moreover,  rulemaking 
proceedings,  being  prospective  in 
nature,  frequently  have  broader  effects 
than  decisions  rendered  in  adjudicatory 
matters.  After  we  have  had  an 
opportunity  to  evaluate  the  program,  we 
will  be  in  a  position  to  determine 
whether  it  should  be  expanded  to  other 
Commission  proceedings  or  modified  in 
other  respects. 

37.  We  emphasize  that  a 
reimbursement  program  will  not  create 
any  new  or  additional  right  to 
participate  in  our  proceedings.  The  right 
to  participate  will  still  be  governed  by 
our  existing  rules.  Individuals  or  groups 
that  already  have  the  right  to  participate 
under  our  existing  rules  would  simply 
become  eligible  to  receive 
reimbursement  for  certain  costs  if  they 
meet  the  eligibility  criteria  discussed 
below. 

38.  The  comments  generally  supported 
our  view  that  at  a  minimum  the 
eligibility  standards  adopted  by  the 
Comptroller  General  are  controlling.®* 
Concerning  the  non-financial  criteria, 
the  Comptroller  General  has  stated  that 
“it  would  be  sufficient  if  *  *  *  a 
particular  expenditure  for  participation 
‘can  reasonably  be  expected  to 
contribute  substantially  to  a  full  and  fair 
determination  of  the  issues  before  it, 
even  though  the  expenditure  may  not  be 
‘essential’  in  the  sense  that  the  issues 
cannot  be  decided  at  all  without  such 


"31  U.S.C.  S  529. 

"With  regard  to  unanticipated  expenses, 
including  good  faith  miscalculations.  CPIL  and 
others  suggested  that  the  Commission  devise  a 
procedure  to  authrorize  supplemental  payments. 

"Notice  of  Inquiry,  supra  at  444. 
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participation.”  Under  our  proposed 
criterion,  an  applicant  must  demonstrate 
that  it  represents  an  interest  whose 
representation  can  reasonably  be 
expected  to  contribute  substantially  to  a 
full  and  fair  determination  of  a 
Commission  proceeding,  in  light  of  the 
number  and  complexity  of  the  issues, 
the  importance  of  public  participation  in 
the  proceeding,  the  uniqueness  of  the 
applicant’s  interest,  and  the  need  for 
representation  of  a  fair  balance  of 
interests.”  Other  factors  which  would 
be  considered  in  evaluating  an 
applicant's  ability  to  contribute  are  the 
applicant's  general  competence  and 
demonstrated  experience  and  expertise 
with  regard  to  the  issues  in  the 
proceeding. 

39.  If  there  is  more  than  one  applicant 
seeking  to  represent  the  same  interest, 
we  will  consider  the  following  factors  in 
evaluating  the  applications:  prior 
experience  in  Commission  proceedings, 
the  applicant’s  relationship  to  the 
interest  it  seeks  to  represent,  the 
importance  or  uniqueness  of  the  views 
or  evidence  the  applicant  proposes  to 
present,  and  the  public  interest  in 
encouraging  the  development  of  new 
sources  of  public  participation.  We  will 
have  discretion  to  require  consolidation 
of  applications  which  propose 
duplicative  presentations  or  to  offer 
reimbursement  only  for  certain 
categories  of  expenses  (partial  grants). 

40.  The  test  for  financial  eligibility 
established  by  the  Comptroller  General 
requires  that  a  participant  be  indigent  or 
otherwise  unable  to  finance 
participation.  The  Comptroller  General 
has  stated  that  an  agency  “may  not 
extend  financial  assistance  to  a  party 

*  *  *  which  has  the  Hnancial  resources 
to  participate  but  does  not,  for  whatever 
reason,  wish  to  use  its  resources  for  this 
purpose.”  ”  Our  proposed  criterion 
requires  that  an  applicant  establish  that 
it  does  not  have  available,  and  cannot 
reasonably  obtain  in  other  ways, 
sufficient  hnancial  resources  to 
participate  effectively  in  the  proceeding 
absent  reimbursement  of  its  costs.  The 
proposed  standard  recognizes  that  the 
Hnancial  resources  of  an  applicant  may 
be  otherwise  allocated  or  unavailable 
for  a  particular  proceeding.  In  other 
words,  an  applicant  is  not  required  to  be 


”  Decision  of  the  Comptroller  General,  Cost  of 
Intervention.  Food  and  Drug  Administration,  File 
No.  B-139703,  p.  5,  Dec.  3, 1976. 

”  Section  244(a)(1)  of  H.R.  3333  would  authorize 
the  Commission  to  provide  compensation  to  any 
person  “who  has,  or  represents  an  interest — (A) 
which  would  not  otherwise  be  adequately 
represented  in  such  proceeding;  and  (B) 
representation  of  which  is  necessary  for  a  fair 
determination  of  (he  proceeding  involved  taken  as  a 
whole .  .  .” 

^  See  note  52.  supra,  at  6. 


indigent  to  be  funded.”  We  do, 
however,  retain  the  flexibility  to  require 
an  applicant  that  has  more  than  a 
minimal  financial  interest  in  a  particular 
proceeding  to  demonstrate  that  it  has 
been  unable  to  obtain  funds  to 
participate  or  to  explain  why  some  of  its 
existing  funds  have  not  been  allocated 
to  the  proceeding.  We  wish  to 
emphasize  that  under  our  proposed  test 
small  businesses  that  are  unable  to 
finance  their  own  participation  in  a 
proceeding  would  be  eligible  to  receive 
financial  assistance  if  they  can 
contribute  substantially  to  the 
proceeding. 

41.  In  addition,  we  also  propose  to 
require  that  an  applicant  demonstrate 
that  it  has  small  economic  stake  in  the 
proceeding  in  comparison  to  the  costs  of 
effective  participation.  If  the  applicant  is 
a  group  or  organization,  then  the 
economic  interest  of  a  substantial 
majority  of  its  members  must  be  small  in 
comparison  to  the  costs  of  effective 
participation.  This  additional  test  is 
intended  to  exclude  applicants  who 
have  an  economic  stake  sufficient  to 
warrant  borrowing  fimds  or  using  their 
own  resources  to  participate.  At  this 
time  we  are  not  persuaded  that  there  is 

a  sufficient  need  to  clarify  the 
“substantial  majority”  test  to 
incorporate  the  specificity  suggested  by 
IPIR. 

42.  Applications  for  reimbursement 
may  be  submitted  in  any  rulemaking 
instituted  by  the  Commission,  as  early 
in  the  proceeding  as  practicable. 
Obviously,  applications  submitted  after 
a  proceeding  is  well  advanced  will  not 
stand  as  favorable  chance  of 
consideration  as  applications  submitted 
earlier  when  there  is  a  greater  likelihood 
that  the  applicant  can  contribute 
substantially  to  a  full  and  fair 
determination  in  the  proceeding. 
However,  we  recognize  that 
occasionally  the  need  for  participation 
does  not  become  apparent  until  the 
proceeding  has  developed  in  a  particular 
way.  In  addition  to  unsolicited 
applications,  the  Commission  may  invite 
applications  when  it  believes  increased 
public  participation  would  be  especially 
useful  in  particular  proceedings.”  When 


“Other  agencies  have  adopted  the  same 
standard.  See  CPSC,  43  Fed.  Reg.  23563;  CAB.  43 
Fed.  Reg.  56884;  NOAA,  43  Fed.  Reg.  17811.  Section 
244(a)(2)  of  H.R.  3333  would  authorize  the 
Commission  to  provide  compensation  to  any  person 
“who  is  unable  effectively  to  participate  in  such 
proceeding  because  such  person  cannot  afford  to 
pay  costs  of  making  written  submissions,  making 
oral  presentations,  conducting  cross-examinations, 
and  making  oral  presentations,  conducting  cross- 
examinations,  and  making  rebuttal  submissions  in 
such  proceeding." 

“  We  wish  to  emphasize  that  the  Commission 
may  decide  after  inviting  applications  not  to  make 


the  Commission  invites  applications,  the 
Commission  will  generally  announce  a 
closing  date  for  the  submission  of 
applications.  Obviously,  applications 
received  after  the  closing  date  will  not 
stand  as  favorable  a  chance  of 
consideration  as  applications  submitted 
before  the  closing  date.  Besides 
publishing  the  invitation  in  the  Federal 
Register  the  Commission  will  seek  to 
use  other  effective  means  to  make  the 
public  aware  of  the  invitation. 

43.  We  agree  with  the  commenters 
who  contend  that  the  staff  members 
actually  involved  in  the  rulemaking 
should  not  decide  which  applications 
should  be  funded  since  to  do  so  would 
open  the  staff  up  to  charges  that  it  was 
funding  applicants  who  would  support 
its  preconceived  views.  On  the  other 
hand,  the  views  of  the  staff  should  be 
useful  in  determining  whether  the 
applicant  represents  an  interest  whose 
representation  can  reasonably  be 
expected  to  contribute  substantially  to 
the  proceeding.  For  example,  the  staffs 
view  as  to  whether  the  applicant’s 
proposed  participation  is  likely  to 
duplicate  the  staffs  presentation  or 
another  presentation  should  be 
considered.  To  resolve  this  tension 
between  the  fear  of  undue  influence  by 
the  staff  in  the  decision-making  process 
and  the  clear  need  for  the  views  of  the 
staff,  we  propose  to  create  an  evaluation 
panel  independent  of  the  staff  involved 
in  a  particular  proceeding  to  decide 
whether  applications  should  be  granted 
or  denied  in  whole  or  in  part.  However, 
the  staffs  views  will  be  considered  by 
the  panel  in  making  its  decision.  The 
evaluation  panel  would  be  composed  of 
the  Chief,  Office  of  Plans  and  Policy,  the 
Chief,  Office  of  Science  and  Technology, 
and  the  General  Counsel,  or  their 
respective  delegates.  We  believe  a  panel 
such  as  the  one  we  are  proposing  will 
bring  a  diversity  of  experience  and 
expertise  to  the  decision-making  process 


any  awards  at  all  because  it  believes  the  funds 
available  to  the  Commission  could  be  used  more 
productively  in  other  proceedings. 

”  The  Consumer  Assistance  Division  of  the  OfBce 
of  Public  ABairs  will  be  responsible  for  a 
comprehensive  outreach  program  to  encourage 
broad  participation  of  diverse  interests  in  our 
rulemakings  and  to  ensure  the  public  is  informed 
fully  of  the  availability  of  reimbursement.  Besides 
this  important  outreach  function,  we  plan  to 
delegate  to  the  CAD  a  major  role  in  the 
administration  of  the  proposed  reimbursement 
program.  For  example,  CAD  would  be  responsible 
for  providing  assistance  to  appiicants  in  preparing 
their  applications,  processing  the  application,  for 
the  decision-making  body  that  will  evaluate  the 
applications,  and  offering  a  recommendation 
concerning  which  applications  should  be  funded. 
CAD's  experience  in  encouraging  and  facilitating 
public  participation  in  Commission  proceedings  will 
be  extremely  useful  in  enabling  it  to  play  a  major 
role  in  the  administration  of  the  proposed  program. 


3342 


Federal  Register  /  Vol.  45.  No.  12  /  Thursday.  January  17.  1980  /  Proposed  Rules 


that  any  one  individual  would 
necessarily  lack.  A  panel  limited  to 
three  persons,  rather  than  a  larger  one 
such  as  the  Hve  person  panel  proposed 
by  NTIA,  should  be  sufficiently  small  to 
be  manageable  and  will  not  place  an 
undue  strain  on  Commission  resources. 
The  panel  we  are  proposing  combines 
economic,  scientific  and  technical,  and 
legal  perspectives;  thus,  the  panel  would 
appear  to  be  as  well-suited  as  any  other 
panel  that  has  been  suggested  or  that  we 
could  devise  to  make  the  judgments 
which  will  be  required. “However,  we 
are  not  wedded  at  this  time  to  this 
particular  panel,  or  even  to  a  panel 
rather  than  an  individual  decision¬ 
maker,  and  we  expect  the  comments 
submitted  on  this  point  to  help  us  make 
our  final  decision.  As  mentioned  above, 
we  believe  the  panel  should  consider  the 
views  of  the  staff  involved  in  the 
particular  proceeding  before  making  its 
decision,  and  we  would  expect  the  staff 
generally  to  submit  a  recommendation 
to  the  panel  before  a  decision  is  made 
concerning  funding. “The  staffs 
recommendation  concerning  a  particular 
applicant  should  be  in  writing  where 
possible  and  would  be  available  to  the 
public.  If  the  communication  is  oral,  the 
substance  of  the  communication  should 
be  reduced  to  writing  and  placed  in  the 
public  docket. 

44.  The  panel  will  issue  a  written 
determination  disposing  of  each 
application,  stating  the  amount  of 
financial  assistance  to  be  provided,  if 
any.  The  determination  will  explain  the 
reasons  for  the  panel’s  disposition.  The 
panel  may  reconsider  a  disapproval  of 
all  or  part  of  an  application  upon 
request.  The  panel’s  disposition  of 
applications  will  be  published  in  a 
Commission  public  notice  and  the 
Federal  Register  on  a  regular  basis. 

45.  Since  the  program  involves  the 
expenditure  of  substantial  sums  of 
appropriated  funds,  at  least  initially  we 
propose  to  circulate  for  review  by  the 
Commission  all  of  the  evaluation  panel’s 
determinations'  to  assure  ourselves  that 
the  appropriated  funds  are^ warded  in  a 
fair  manner  which  will  achieve  the 
maximum  benefit  for  our  decision¬ 
making  processes.  Unless  requested  by 


**The  panel  method  has  been  selected  for 
compensation  programs  at  other  federal  agencies. 
See  CAB.  43  Fed.  Reg.  56683;  CPSC.  43  Fed.  Reg. 
60987.  NHTSA.  42  Fed.  Reg.  2866:  and  FDA,  44  Fed. 
Reg.  59174. 

”  If  the  rulemaking  proceeding  in  question  is  the 
responsibility  of  one  of  the  offices  which  compiose 
the  panel  (such  as  the  development  of  ex  parte  rules 
by  the  Office  of  General  Counsel)  the  panel  member 
from  that  office  would  disqualify  himself  or  herself 
from  acting  on  the  applications  in  that  proceeding.  If 
the  two  remaining  members  were  unable  to  agree 
on  an  application,  the  full  Commission  would 
decide. 


the  Commission,  the  applicant  should 
not  submit  any  further  information.  We 
recognize  that  Commission  review  of  the 
decision  of  the  panel  itiust  be 
expeditious  since  we  do  not  intend  to 
stay  our  proceedings  during  the 
application  process.  Since  applicants 
must  not  be  unduly  delayed  in  their 
preparation  if  their  participation  is  to  be 
as  meaningful  as  possible,  we  anticipate 
we  would  review  most  panel 
determinations  promptly.  Although  we 
propose  to  circulate  for  review  all 
decisions  of  the  panel  initially,  we 
anticipate  relying  instead  on  some  form 
of  discretionary  review  procedures  once 
we  are  confident  the  program  is  running 
smoothly  and  the  evaluation  panel  has 
gained  some  experience  acting  on  the 
applications. 

46.  At  this  time,  we  are  inclined  to 
agree  with  the  commenters  that  we 
should  retain  flexibility  with  respect  to 
the  amount  of  compensation  an 
applicant  may  receive  in  one  proceeding 
or  cumulatively  throughout  the  year  and 
the  number  of  procee^ngs  for  which 
financial  assistance  may  be  available. 
Therefore,  this  Notice  does  not  propose 
any  monetary  limits  for  reimbursement 
per  applicant  or  per  proceeding.  It  may 
be  difficult  to  forecast  in  advance  the 
number  of  proceedings  in  which 
reimbursement  should  be  invited,  the 
nature  and  complexity  of  the 
proceedings,  and  the  number  of 
applicants  that  will  seek  reimbursement. 
However,  we  recognize  that  a  good 
argument  can  be  made  for  limiting  the 
amount  of  funds  that  an  applicant  may 
receive  in  one  year  in  order  to  ensure 
that  many  different  segments  of  the 
public  have  the  opportunity  to 
participate  in  our  proceedings. 
Consequently,  we  hope  that  the  next 
round  of  comments  will  focus  again  on 
the  desirability  of  limitations  and 
suggest  specific  amounts  for  such 
limitations.®® 

47.  Our  proposed  rules  provide 
reimbursement  for  all  reasonable  costs 
authorized  and  actually  incurred  in  a 
proceeding.  Compensable  costs  include 
salaries  for  employees  of  participants; 
fees  for  consultants,  experts,  contractual 
services  and  attorneys;  transportation 
and  travel  related  costs,  including 
lodging,  meals,  and  related  expenses; 
clerical  costs,  including  document 
reproduction  and  transcript  fees;  and  all 
other  reasonable  costs.  A  reasonable 
allowance  for  fringe  benefits  and 


^We  note  that  a  CongreMional  committee 
recently  voted  to  limit  to  $50,000  the  amount  that 
any  one  person  or  group  may  receive  under  the 
Federal  Trade  Commission  compensation  program 
in  any  one  proceeding  or  in  any  one  year.  See  S. 

Rep.  No.  96>-500. 96  Cong..  1st  Sees.  22  (December  14. 
1979). 


overhead  attributable  to  the  applicant’s 
staff  will  be  permitted.**  Although  the 
staff  salaries  may  be  lower  in  many 
cases  than  the  prevailing  market  rate  for 
similar  services,  we  propose  to 
compensate  an  applicant  for  staff 
salaries  for  actual  costs  incurred,  not  at 
the  existing  market  rate  for  those 
services.  It  is  not  the  intent  of  the 
program,  nor  do  we  believe  we  are 
authorized,  to  reimburse  costs  in  excess 
of  the  amount  actually  expended,*®  The 
costs  incurred  in  preparing  an 
application  will  not  be  compensable. 

We  intend  our  application  procedures  to 
be  simple  so  that  the  preparation  of  an 
application  should  not  create  an  undue 
burden  for  an  applicant.  Also,  we  reject 
the  suggestion  that  the  program  provide 
reimbursement  to  persons  who  submit 
petitions  that  later  become  the  subject 
of  rulemakings  initiated  by  the 
Commission  for  the  expense  incurred  in 
preparing  the  petition.  We  believe  the 
limited  funds  that  will  be  available  can 
be  better  utilized  to  assist  the  public  in 
participating  in  proceedings  that  have 
already  begun. 

48.  The  fees  for  consultants,  attorneys 
and  other  experts  must  be  reasonable  to 
be  compensable,  and  generally 
reasonableness  will  be  measured  by  the 
prevailing  market  rate.  However,  the 
amount  the  Commission  pays  its  own 
staff  or  consultants  for  similar  services 
will  constitute  a  ceiling.  Although  the 
Commission  rate,  including  overhead 
and  fringe  benefits,  may  in  some 
instances  be  less  than  the  prevailing 
market  rate  for  these  services,  we 
believe  this  ceiling  to  be  equitable.  It 
would  be  inconsistent  with  the  objective 
of  the  proposed  program  to  compensate 
participants  for  incurring  fees  higher 
than  those  that  would  be  incurred  if 
such  studies  or  projects  were 
undertaken  by  the  Commission’s  own 
staff  or  consultants. 

49.  Supplemental  funding  will  be  , 
permitted  with  certain  limitations.  A 
participant  must  obtain  authorization 
from  the  panel  before  incurring  any 
additional  expenses  if  the  participant 
wishes,  to  have  these  additional 
expenses  compensated.  Also,  the 
applicant  must  demonstrate  that  any 
additional  expenses  for  which  he  seeks 
authorization  are  the  result  of  good  faith 
miscalculation  or  unforeseeable 
circumstances. 

50.  It  is  important  that  claims  be  paid 
promptly  to  permit  effective 
participation.  Upon  submitting 


*'  The  FTC  adopted  this  method  and  it  appears 
satisfactory.  FTC,  42  Fed.  Reg.  30464. 

**  Decision  of  the  Comptroller  General,  Attorney 
Fees-Federal  Trade  Commission.  File  No.  B-139703. 
July  31. 1976 
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completed  vouchers  in  the  form  which 
we  will  prescribe,  we  anticipate 
payment  will  be  made  within 
approximately  thirty  days  of  the  request. 
The  Comptroller  General  has  stated  that 
the  Commission  is  presently  prohibited 
by  31  U.S.C.  §  529  from  issuing  advance 
payments.*’ Although  we  cannot  make 
advance  payments,  we  are  proposing  to 
make  periodic  progress  payments  for 
work  already  performed  if  documented 
claims  are  submitted  for  costs  incurred. 

51.  The  proposed  rules  permit  the 
Commission  and  the  General 
Accounting  Office  to  audit  the  records 
of  any  person  or  organization  receiving 
funds  under  the  reimbursement  program. 
Any  participant  who  accepts 
reimbursement  consents  to  these  audit 
provisions.  Additionally,  the 
Commission  will  require  participants  to 
maintain  certain  uniform  accounts  or 
other  recordkeeping  procedures.  Any 
costs  incurred  as  a  result  of  an  audit  are 
not  compensable  expenses. 

V.  Conclusion 

52.  We  are  proposing  adoption  of  a 
limited  reimbursement  program,  at  least 
on  a  one  year  trial  basis,  if  we  receive 
an  appropriation  from  Congress  for  this 
specific  purpose.  We  believe  a 
reimbursement  program  would 
contribute  substantially  to  a  full  and  fair 
resolution  of  the  important  and  complex 
issues  that  confront  us  with  increasing 
frequency  in  many  of  our  proceedings. 
Although  we  have  tentatively  outlined 
the  form  and  the  administration  of  a 
proposed  program,  we  expect  that  the 
comments  filed  in  response  to  this 
Notice  will  further  crystalize  our  ideas 
concerning  the  details  of  the  program.  In 
addition  to  the  comments  which  will  be 
filed,  we  will  continue  to  follow  the 
progress  of  other  federal  agencies  that 
already  have  established  compensation 
programs  and  to  proHt  from  their 
experiences. 

53.  Authority  for  issuance  of  this 
Notice  is  contained  in  Section  4(i)  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  154{i).  Pursuant  to 
procedures  contained  in  Section  1.415  of 
the  Rules  and  Regulations,  47  CFR  1.415, 
interested  persons  may  file  comments  in 
this  proceeding  on  or  before  April  7, 

1980,  and  reply  comments  on  or  before 
May  23, 1980.  Comments  and  reply 
comments  will  be  available  for 
inspection  in  the  Commission’s  Dockets 
Reference  Room  at  its  headquarters  in 
Washington,  D.C.  All  relevant  and 
timely  comments  and  reply  comments 


"Letter  from  the  Comptroller  General  to  Hon. 
Yvonne  Brathwaite  Burke,  File  B-139703,  Sept.  22, 
1976,  p.  4.  Before  deciding  whether  to  request  such 
authority,  we  should  acquire  experience  in 
administering  the  reimbursement  program. 


will  be  considered  by  the  Commission 
prior  to  final  action  in  this  proceeding. 

In  reaching  its  decision,  the  Commission 
may  take  into  consideration  information 
and  ideas  not  contained  in  the 
comments,  provided  the  nature  and 
source  of  such  information,  and  the  fact 
of  the  Commission’s  reliance  on  it,  are 
noted  in  the  Docket.  Formal  participants 
shall  file  an  original  and  five  (5)  copies 
of  their  comments,  reply  comments  and 
other  materials.  Participants  wishing 
each  Commissioner  to  have  a  personal 
copy  of  its  comments  may  file  an 
original  and  eleven  (11)  copies. 

Members  of  the  general  public  who  wish 
to  express  their  interest  by  participating 
informally  may  do  so  by  submitting  one 
copy.  All  comments  are  given 
consideration,  regardless  of  the  number 
of  copies  submitted. 

FEDERAL  COMMUNICATIONS 
COMMISSION*. 

William  J.  Tricarico, 

Secretary. 

Appendix  A 

FCC  Publishes  Summary  of  Initial 
Comments  As  Experiment  To  Assist 
Parties  in  Filing  Reply  Comments: 
Reimbursement  Docket  Used  For  Test 

The  Commission’s  Consumer 
Assistance  Office  is  conducting  a  test  of 
a  procedure  whereby  a  cross  section  of 
initial  comments  filed  in  a  rulemaking 
docket  is  prepared  and  made  publicly 
available  to  assist  initially  filing  parties 
and  others  in  preparing  reply  comments. 
If  successful,  the  Consumer  Assistance 
Office  may  propose  that  this  procedure 
be  adopted  in  additional  FCC 
rulemakings,  to  facilitate  broader 
participation  by  affected  industry  and 
consumer  interests. 

The  proceeding  chosen  for  the 
experiment  is  General  Docket  No.  78- 
205,  a  Notice  of  Inquiry  released  by  the 
Fee  on  July  10, 1978  concerning  a 
proposed  program  for  reimbursement  of 
expenses  of  some  parties  participating 
in  FCC  rulemakings  (43  Fed.  Reg.  30834). 
Initial  Comments  were  filed  on  October 
16, 1978,  and  the  Consumer  Assistance 
Office,  in  concert  with  the  Office  of 
General  Counsel,  has  spent  the  past  two 
weeks  preparing  the  attached  summary 
of  comments.  Reply  comments  are  due 
by  November  16, 1978. 

Most  comment  summaries  are 
composites  of  several  parties’  views.  For 
purposes  of  brevity  and  speed,  not  all 
organizations  or  individuals  expressing 
similar  views  are  listed. 

For  those  unable  to  travel  to 
Washington,  D.C.,  to  examine  the  actual 


*See  attached  statements  by  Commissioners  Lee, 
Washsbum,  Quello,  Fogarty  and  Jones. 


docket,  or  lack  the  means  through 
Washington  cotmsel  or  otherwise*  to 
obtain  copies  of  these  filings,  these 
summaries  may  provide  some  basis  for 
responsive  comments.  For  all  parties 
who  are  able  to  do  so,  the  actual 
comments  that  have  been  filed  should 
be  reviewed,  using  these  summaries 
solely  as  an  index  to  specific  issues  and 
filing  parties  to  speed  the  search  for 
comments  relevant  to  a  particular 
party’s  concerns. 

How  To  File  Reply  Comments 

Six  copies  of  reply  comments  are 
required  to  be  considered  formal 
comments.  One  copy  may  be  submitted 
to  be  considered  informally.  All 
comments  should  be  clearly  labeled  as 
submitted  in  General  Docket  No.  78-205 
and  addressed  to  the  Secretary,  Federal 
Communications  Commission,  1919  M 
Street,  NW.,  Washington,  D.C.  20554. 

Comments  on  Experiment 

Comments  on  this  procedure,  and  any 
suggestions  for  its  modification  or 
improvement,  are  welcomed.  Please 
write  to  Belle  B.  O’Brien,  Chief, 
Consumer  Assistance  Office,  at  the 
above  address. 

Questions  concerning  the 
reimbursement  inquiry  should  be 
directed  to  Gerald  M.  Goldstein,  (202) 
632-7000  or  (202)  254-3430. 

Summary  of  Initial  Conuneilts  in 
General  Docket  No.  78-205 

At  least  39  lengthy  comments  were 
filed  in  this  docket.  Of  these,  17  favored 
some  form  of  reimbursement  program, 
while  22  opposed  any  such  program.* 
Comments  summarized  in  this 
document  that  generally  favored  a 
reimbursement  program  at  least  in  part 
were  filed  by: 

— Action  for  Children’s  Television  (ACT); 

— ^American  Bar  Association  (ABA); 

— American  Radio  Council  (ARC); 

— Center  for  Public  Representation  (CPR); 

— Citizens  Communications  Center,  the 
National  Association  for  the  Advancement 
of  Colored  People,  National  Black  Media 
Coalition,  Communications  Law  Program  of 
the  University  of  California  Los  Angeles 
Law  School  (CCC); 

— Committee  for  Community  Access  (CCA); 
— Communications  Media  Center,  New  York 
Law  School  (CMC); 


*  One  means  of  obtaining  copies  of  specific 
comments  is  to  contact  the  FCC's  reproduction 
contractor.  Downtown  Copy  Center,  1114 — 21st 
Street,  N.W.,  Washington,  D.C  20037  (telephone 
(202)  452-4122).  There  is  a  charge  for  these  privately 
contracted  services. 

'Because  there  is  sometimes  a  lag  in  the 
Commission's  internal  processing  and  docketing 
system,  there  may  be  comments  which  have  not  yet 
Imen  received  by  the  Consumer  Assistance  OfTice 
for  purposes  of  this  summary. 
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'—Consumer’s  Union  of  the  United  States,  Inc. 
(CU): 

—Council  for  Public  Interest  Law  (CPIL): 

— Council  on  Children,  Media  and 
Merchandising  (CCMM): 

—Federal  Trade  Commission  (FTC): 

— Institute  for  Public  Interest  Representation, 
Georgetown  University  Law  Center  (IPIR): 
—National  Black  Media  Coalition,  National 
Citizens  Committee  for  Broadcasting, 
National  Organization  for  Women 
(National); 

—National  Telecommunications  and 
Information  Administration  of  the  United 
States  Department  of  Commerce  (NTIA): 

— Public  Interest  Satellite  Association  (PISA); 
— Toward  Utility  Rate  Normalization 
(TURN); 

— ^United  States  Office  of  Consumer  Affairs 
(US/OCA). 

Comments  summarized  that  generally' 
opposed  the  establishment  of  a 
reimbursement  program  were  filed  by: 

—Aerospace  and  Flight  Test  Coordinating 
Council  (AFTCC): 

—American  Broadcasting  Co.,  Inc.  (ABC); 

— Arizona  Broadcasting  Association 
(Arizona); 

— Associated  Public-Safety  Communications 
Officers,  Inc.  (APSC); 

—Broadcast  Financial  Management 
Association  (BFM); 

— BuBalo  Broadcasting  Co.,  Inc.  (BBC); 

— Chamber  of  Commerce  of  the  United  States 
(CCUS); 

—Dow,  Lohnes  &  Albertson  (DLA); 

— Emco  CATV,  Inc.  (EMCO); 

— Forward  Communications  Corporation  et 
al.  (Forward): 

— KMDO  (KMDO); 

— KSLA-TV,  Inc.  (KSLA-TV); 

— Maryland-District  of  Columbia-Delaware 
Broadcasters  Association,  Inc.  (MDD); 

— National  Association  of  Broadcasters 
(NAB): 

—National  Radio  Broadcasters  Association 
(NRBA): 

— Lee  S.  Parr  (Parr); 

— Pacific  Legal  Foundation  (PLF); 

—Keith  E.  Putbrese,  Esq.  on  behalf  of  various 
broadcast  clients  (Putbrese); 

— James  Ragan  Associates  (Ragan); 

—Southern  Minnesota  Broadcasting  Co., 
KXRB-KIOV  Radio,  Inc.,  Antares 
Broadcasting  Co.  (SMB); 

— Storer  Broadcasting  Company  (Storer); 

— WJBC-WBNQ  (WJBC). 

In  addition  to  these  comments, 
approximately  161  shorter  comments 
were  filed,  mostly  by  individuals,  of 
which.  150  opposed  a  reimbursement 
program  and  11  favored  such  a  program. 

Questions  Presented  For  Comments 

A.  Should  the  FCC  establish  a 
reimbursement  program? 

Response:  Yes. 

— High  cost  of  FCC  proceedings 
prevents  public  participants  from 
effectively  presenting  their  views. 
(ACT,  IPIR,  National,  CCC,  PISA,  CU, 
NTIA,  US/OCA,  CMC) 


— No  real  public  participation  at  the 
FCC,  especially  in  common  carrier 
matters.  (CCC,  CU) 

— There  is  support  for  increased  public 
participation  by  Congress  and  the 
present  Administration.  (US/OCA, 
IPIR.  NTIA) 

— Reimbursement  program  may 
decrease  delay,  and  possibly  reduce 
number  of  court  challenges  to  FCC 
decisions.  (National,  US/OCA] 

— Increased  public  participation  will 
result  in  more  balanced 
representation  and  more  effective 
decision  making  at  FCC.  (National. 
NTIA,  CU,  CCC,  CMC) 

— Reimbursement  program  needed  but 
focus  should  be  upon  issues  involved 
rather  than  the  type  of  proceeding. 
(CCC) 

— Reimbursement  program  should 
recognize  the  specialized  needs  of 
participants  in  the  satellite 
telecommunications  area.  (PISA) 
Response:  No. 

— Representatives  of  special  public 
interest  groups  are  already 
participating  effectively  in  agency 
proceedings.  (SMB,  KSLA-TV,  BBC, 
MDD,  Storer) 

— Interest  groups  which  are  affected  will 
appear  before  agency  whether  or  not 
they  are  reimbursed.  (Ragan) 

— Reimbursement  program  will  create 
an  unmanageable  administrative 
burden  on  agency,  disrupting  staff  and 
the  FCC’s  ongoing  proceedings. 
(Putbrese,  KSLA-tV,  Storer,  NRBA, 
Arizona.  EMCO,  BFM,  NAB,  APSC. 
AFTCC) 

— If  fmancial  assistance  is  provided  to 
one  group,  it  must  be  provided  to  all. 
(SMB.  KSLA-TV,  BBC,  MDD, 

Putbrese) 

— Program  could  create  a  wholly 
unmanageable  burden  and  possibly 
create  lengthy  hearing  and  appeal 
proceedings.  (NRBA) 

— ^FCC  would  lose  objectivity  by  conflict 
between  acting  upon  the 
reimbursement  request  and  the 
substantive  proceeding.  (BFM) 

— ^Under  the  Federal  Trade  Commission 
(FTC)  program,  commenter  states  only 
a  limited  number  of  groups  have 
participated,  but  they  have 
participated  in  numerous  proceedings. 
Unorganized  or  unspecialized  groups 
would  not  get  reimbursement  funds. 
(BFM) 

— Proposal  ill-timed,  it  fails  to  recognize 
that  taxpayer  concerns  are  to 
decrease  government  spending  and 
regulation.  (BFM,  KSLA-TV,  BBC, 
MDD,  NAB.  NRBA) 

— Congress  is  presently  considering  this 
area  in  pending  legislation,  best  to  . 
await  resolution  by  Congress.  (BFM) 

— A  review  of  FTC  reimbursement 
program  indicates  one  half  of  the 


funds  go  to  legal  and  administrative 
fees.  Also,  the  FTC  has  experienced 
delays  in  processing  applications 
causing  some  applicants'to  withdraw 
their  request  to  participate.  (NAB) 

B.  Does  the  FCC  have  legal  authority 
to  establish  a  reimbursement  program? 

Did  the  case  of  Greene  County 
Planning  Board  v.  Federal  Po  wer 
Commission,  559  F.2d  1227  (2d.  Cir.  1976) 
cert,  denied.  98  S.  Ct.  1280  (1978) 
undercut  claim  of  authority  to 
implement  a  reimbursement  program  by 
the  Comptroller  General?  Must  the  FCC 
receive  express  authority  from  Congress 
to  establish  the  program? 

Comments:  Legal  authority  exists: 

— No  special  statutory  authority  or 
appropriation  needed,  implicit 
authority  is  sufficient  to  implement 
prograip.  (TURN,  IPIR,  National,  CU, 
NTIA,  US/OCA,  CPIL,  ARC) 

— Green  County  is  not  controlling, 
theory  of  implied  authority  and 
decisions  of  Comptroller  General 
recently  upheld  in  D.C.  Court  of 
Appeals,  Chamber  of  Commerce  of 
the  United  States  v.  Department  of 
Agriculture,  Circ.  No.  78-1515  (D.D.C. 
Oct.  10, 1978).  (IPIR.  National.  CCC, 
CU,  PISA) 

— Other  government  agencies  have 
recently  relied  upon  Comptroller 
General’s  and  Department  of  Justice’s 
opinions  to  create  reimburement 
programs.  (NTIA,  CPIL) 

FCC  does  not  have  legal  authority: 

— Absent  express  statutory  authority, 
FCC  may  not  institute  a 
reimbursement  program.  Comptroller 
General’s  opinions  are  not  controlling, 
overruled  by  Green  County.  (NAB, 
CCUS.  PLF,  SMB,  KSLA-TV.  BBC, 
MDD,  BFM,  Forward,  ABC,  Storer) 

— Congress  is  considering  legislation  in 
this  area,  and  the  FCC  should  not  act 
until  Congress  resolves  this  issue. 
(NAB,  DLA) 

— FCC  previously  considered  it  lacked 
authority  to  establish  reimbursement 
program,  and  it  has  never  sought 
appropriation  for  this  type  of  program. 
(NAB,  Forward) 

— ^There  is  no  record  support  to  establish 
a  reimbursement  program  is 
necessary.  (Storer,  NRBA) 

C.  Form  of  Reimbursement  Program 

■  1.  Should  reimbursement  be  limited  to 
notice  of  inquiry  and  rulemaking 
proceedings? 

— Some  comments  express  general 
satisfaction  with  initial  program 
limited  to  rulemaking  proceedings. 
(ACT,  ARC) 

— Several  contend  that  no  limits  should 
be  imposed,  emphasizing  priority 
should  be  given  to  the  issues  involved 
rather  than  the  form  of  the  proceeding. 
(CPIL,  IPIR.  PISA,  CCC.  CMC) 
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— FCC  urged  to  expand  reimbursement 
program  to  include  rate  malcing  and 
*  adjudicatory  proceedings.  (CU) 

— FCC  should  also  provide  funds 
directly  to  assist  consumer  groups  in 
broad  activities,  many  at  the 
community  level.  (CCMM) 

— Reimbursement  program  should  be 
extended  to  post-designation  license 
renewal  proceedings.  (National) 

2.  What  criteria  should  be  utilized  to 
determine  who  should  be  eligible  to 
participate  in  a  reimbursement 
program? 

— Several  commenters  advocate  using  in 
part  the  guidelines  set  forth  by  the 
Comptroller  General.  (ACT,  CCU) 

— FCC  should  adopt  additional  criteria 
to  exclude  public  interest  groups  that 
are  actually  surrogates  of  large 
economic  interests  (National) 

— Some  commenters,  stating  if  applicant 
accepts  funds  it  must  agree  to 
participate  fully,  believe  FCC  should 
adopt  performance  requirements. 
Another  commenter  suggests  that  a 
performance  requirement  should 
apply  only  in  complex  technical 
proceedings.  (National,  CMC) 

— There  is  no  need  for  an  applicant  to 
pledge  it  will  complete  its 
representation.  (CCC) 

— FCC  should  rely  heavily  on  criteria 
adopted  by  the  FTC.  (NTIA) 

— Reimbursement  program  should  only 
apply  to  groups,  not  individuals.  All 
entitites  having  an  economic  interest 
in  the  proceeding  should  be  excluded 
from  consideration.  (ARC) 

3.  How  should  FCC  administer 
program,  who  should  act  on  application 
requests,  and  should  there  be  appeals? 
— Many  comments  stated  that  the  FCC 

should  establish  an  independent  panel 
or  office,  isolated  from  the  rulemaking 
or  other  decision  making  proceedings, 
to  administer  the  program.  (IPIR, 
National.  US/OCA.  CPIL,  CCMM, 
ARC.  CMC) 

— Establish  a  panel  to  administer  the 
program  composed  of  representatives 
of  the  Consumer  Assistance  Office, 
Office  of  the  Chairman,  Office  of 
Plans  and  Policy,  Office  of  the 
Executive  Director  and  the  Bureau 
involved  in  the  proceeding.  (NTIA) 

— Initial  decision  for  reimbursement 
may  be  appealed  to  the  Commission. 

In  cases  of  denial,  FCC  must  state 
reasons.  (CPIL,  CCMM,  National, 

IPIR) 

— Reimbursement  decision  should  be 
final,  not  subject  to  appeal — similar  to 
FTC  reimbursement  program.  (CCC) 

— Follow  example  of  FTC,  where 
authority  to  select  applicant  is  given 
to  hearing  officer  responsible  for  a 
particular  rulemaking.  Consumer 
Assistance  Office  should  not  be 


permitted  to  participate  in  the 
selection  process,  but  should 
encourage  applications  to  be  filed  and 
assist  applicants  in  processing 
applications.  (CU) 

4.  How  should  applications  be 
processed  and  what  method  should  be 
used  to  choose  from  among  competing 
applicants? 

— FCC  should  use  simple  procedures  to 
promptly  process  applications. 
Participants  must  have  sufficient  time 
to  prepare  for  a  particular  proceeding. 
(US/OCA,  NTIA,  CMC,  PISA) 

— Create  an  application  form,  which 
would  assist  both  those  seeking 
reimbursement  and  the  FCC  in 
choosing  from  among  competing 
applicants.  (ACT) 

— Standard  for  selecting  among 
competing  applications  should  be 
dealt  with  on  a  case  by  case  basis; 
however,  FCC  may  give  preference  to 
organizations,  and  those  that  have  not 
participated  or  have  infrequently 
participated  in  the  reimbursement 
program.  (NTIA) 

— Selecting  a  competing  applicant 
should  be  left  to  FCC’s  discretion. 

FCC  should  not  reject  qualified 
candidates  that  represent  a  separate 
and  distinct  contribution,  and  could 
look  at  quality  of  potential 
contribution  among  competing 
applicants.  (EPIR) 

— FCC  should  encourage  or  require 
consolidation  of  competing  applicants. 
(CCC,  National,  CCA) 

— If  limited  funding  is  available,  award 
partial  grants.  (CCC) 

5.  Should  there  be  maximum  limits  on 
funds? 

— No  maximum  limit  should  be  set.  A 
limit  would  arbitrarily  exclude 
worthwhile  participation  and  perhaps 
foreclose  the  use  of  expert 
representation.  (IPIR,  National,  CCC, 
CCM) 

— Impose  a  limit  on  the  amount  to  be 
reimbursed  equal  to  some  percentage 
of  the  participant’s  expenses  (CCA) 

6.  What  expenses  should  be 
reimbursed,  when  should  disbursement 
of  funds  take  place,  and  what  should  the 
rate  of  compensation  be? 

— All  expenses  reasonably  related  to  the 
particular  proceeding  should  be 
reimbursed.  (IPIR,  National,  CCC, 

CPIL.  NTIA.  CMC) 

— All  expenses  should  be  reimbursed, 
including  bookkeeping,  and  a  twice  a 
year  review  by  a  CPA  for  accounting 
purposes.  Do  not  permit  funds  for 
mass  mailing  unless  such  expense  is 
essential.  (CCMM) 

— Reimburse  salaried  employees,  to  do 
otherwise  might  encourage  use  of 
outside  consultants  and  increase  the 
FCC’s  cost.  (IPIR,  National,  ARC) 


— Compensation  should  be  at  market 
rate  for  most  professional  services. 
The  FCC  salary  scale  could  be  used  as 
a  minimum  standard.  Also,  standards 
developed  judicially  could  be  used  to 
evaluate  the  rate  of  compensation. 
(IPIR,  National,  PISA,  CPIL,  ARC) 

— Compensation  should  be  based  upon 
the  federal  government  scale,  unless 
no  comparable  basis  exists,  then  use 
the  market  rate.  (NTIA) 

— Set  a  maximum  of  $200  per  day  for 
salaried  compensation  and  set  the 
maximum  legal  fee  equal  to  the 
maximum  consulting  fee.  (CCMM) 

— Market  rate  should  govern,  however, 
impose  a  ceiling  of  ^0  per  hour  for 
experts  and  consultants,  absent 
sufficient  justification.  (US/OCA) 

— Authorization  should  be  provided  to 
include  advance  payments.  (IPIR, 

CPIL) 

— In  some  circumstances  funds  should 
be  provided  for  costs  of  preparing  the 
application.  (NTIA.  CPIL) 

— ^Progress  payments  should  be  made,  as 
many  participants  would  be  unable  to 
continue  their  participation  or  to 
obtain  qualified  representation 
without  payment.  (IPIR,  NTIA,  US/ 
OCA) 

— Progress  payments  should  be  made 
only  upon  a  showing  of  need.  (CCC) 

— ^Permit  supplemental  expenditures  and 
create  a  reserve  fund  for 
unanticipated  expenses.  (National, 
NTIA,  CPIL) 

— ^FCC  should  not  question  use  of 
outside  consultants  and  should 
reimburse  them,  unless  extraordinary 
circumstances  exist.  (CCC) 

— ^Billing  procedures  should  be 
established,  where  applicant  bills  FCC 
every  two  months  and  FCC  pays  bills 
within  ten  days  of  applicant’s  request 
(CCMM) 

— If  excess  disbursement,  participant 
must  refund  excess  of  actual  cost 
(IRIP) 

D.  What  are  the  alternatives  to  a 
reimbursement  program  or  what 
additional  steps  should  the  FCC  take  to 
increase  public  participation? 

— Make  FCC’s  legal,  technical  and 
factual  expertise  available  to  citizen 
groups  appearing  before  it.  (CMC, 

PLF) 

— Expand  FCC’s  Action  Alert  to  include 
release  date  of  the  action  and  have  a 
reference  to  the  Federal  Register. 
Require  parties  filing  comments  to 
include  a  summary  to  be  published  in 
the  Federal  Register.  (CCA) 

— Institute  regional  hearings  or  meetings 
on  key  public  policy  matters.  (EMCO) 
— Assign  staff  to  read  FCC  mail  and 
develop  record  on  each  subject.  (SMB, 
KSLA-TV,  BBC) 

— Make  copies  of  FCC  material 
available  at  regional  offices 
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throughout  the  country.  (PLF,  Signal 
Master-CATV,  San  Diego,  CA) 

— Install  a  toll  free  number  for  the  public 
to  make  its  views  known.*  (A.D.  Little, 
St.  Louis,  MO) 

— Publish  questionnaires  on  various 
public  interest  issues  in  TV  Guide. 
(Mrs.  Claire  Shute,  Pinckneyville,  IL; 
Sara  Conner,  Florence,  AL) 

— Create  an  office  of  FCC  Public 
Counsel  similar  to  the  office  created 
at  the  Interstate  Commerce 
Commission.  (Ragan) 

— FCC  should  develop  profiles  of  groups 
it  would  like  to  see  comment  in 
various  proceedings.  (Alan  L.  Weiser, 
Rockville,  MD) 

— Writing  to  FCC  is  more  efficient  than 
a  reimbursement  program.  (Rodger  D. 
Germain,  Fort  Lauderdale,  FL;  Mrs. 
William  Gregory,  Van  Nuys,  GA; 
Nancy  A.  Runyon,  Bessmer,  PA;  Carl 
P.  Springer,  Somerset,  N);  Ralph  E. 
Kingrose,  Port  St.  Luice,  FL) 

—Allocate  a  portion  of  tax  money  to 
local  stations  for  interviewing  public. 
Suggests  FCC  could  prepare 
questionnaire  on  particular  subjects  to 
elicit  wide  responses.  (Ann  J. 

Robinson,  Goshen,  NY;  Richard  ). 
Meyer,  Independence,  MO) 

— Use  prime  time  TV  to  get  opinions 
from  public.  (Marjorie  Stacy,  Chapel 
Hill,  NC) 

— ^Have  conference  telephone  calls  or 
have  facility  for  recording  public 
opinion  by  telephone.  (M.  Crowley, 
Yountville,  CA) 

— Keep  mailing  lists  of  those  interested 
in  receiving  proposed  rulemakings. 
Another  commenter  suggests  FCC 
automatically  inform  all  licensees  and 
former  commentators  of  all  proposed 
changes.  (National  Grange, 

Washington,  DC,  Parr) 

E.  What  has  been  the  experience  at 
other  federal  agencies  with 
reimbursement  programs? 

— ^The  Federal  Trade  Commission  states 
overall  experience  in  reimbursement 
programs  favorable.  From  August, 

1975  to  October  1978  it  has  distributed 
almost  $1.7  million  to  participants  in 
17  rulemakings.  A  chart  is  appended 
describing  the  nature  and  amount  of 
the  disbursements,  the  participants, 
the  type  of  the  proceedings,  and 
attorney  related  costs.  Also  it  has 
appended  guidelines  that  explain  the 
reimbursement  program  and  an 
evaluation  of  the  program’s 
effectiveness.  It  concludes  the 
administration  of  the  program  has  not 
been  burdensome,  and  the  program 
has  created  more  elective  decision 
making. 

— ^The  Civil  Aeronautics  Board  indicates 
it  is  in  the  final  stages  of  rulemaking 
to  establish  a  reimbursement  program 


under  recent  authorization  by 
Congress.  It  states  that  before  express 
authorization  was  given,  it  had 
concluded  a  reimbursement  program 
could  be  established  pursuant  to  its 
implicit  statutory  authority.  Noting 
that  its  statutory  authority  and  the 
FCC’s  are  similar,  it  has  submitted  its 
internal  legal  memorandum 
supporting  its  determination  of 
implicit  authority. 

— In  addition  to  the  above  comments, 
the  Department  of  Transportation 
(DOT)  has  submitted  a  copy  of  its  50 
plus  page  evaluation  of  its 
reimbursement  program.  Given  the 
length  of  the  evaluation,  it  will  not  be 
summarized  herein. 

It  is  proposed  to  modify  Part  1  of 
Chapter  47  of  the  Code  of  Federal 
Regulations  to  add  a  new  Subpart  K  to 
read  as  follows: 

Subpart  K— Reimbursement  of  Certain 
Expenses  of  Participants  in  Commission 
Proceedings 

Sec. 

1.1501  Purpose. 

1.1502  Scope. 

1.1503  Definitions. 

1.1504  Applications  for  reimbursement. 

1.1505  Processing  of  applications. 

1.1506  Delegation. 

1.1507  Review  by  the  Commission. 

1.1508  Criteria  for  financial  reimbursement. 

1.1509  Reimbursable  costs  and  expenses. 

1.1510  Payments  to  participants. 

1.1511  Audits. 

Authority:  Sec.  4(i)  Communications  Act  of 
1934,  as  amended  (47  U.S.C.  154) 

Subpart  K— Reimbursement  of  Certain 
Expenses  of  Participants  in 
Commission  Proceedings 

§  1.1501  Purpose. 

The  rules  in  this  subpart  establish 
procedures  and  criteria  to  reimburse 
certain  expenses  of  eligible  participants 
who  would  otherwise  be  unable  to 
participate  in  Commission  proceedings. 

§  1.1502  Scope. 

The  procedures  in  this  subpart  are 
limited  to  the  Commission’s  notice  and 
comment  inquiries  and  rulemaking 
proceedings.  This  subpart  does  not 
create  any  new  right  to  participate  in 
Commission  proceedings. 

§1.1503  Definitions. 

(a)  '“Commission"  means  the  Federal 
Communications  Commission. 

(b)  “Person"  means  person  as  defined 
in  Section  3(i)  of  the  Communications 
Act  of  1934  (47  U.S.C.  §  153(i))  and 
includes  a  group  of  individuals  with . 
similar  interests. 

(c)  “Proceeding”  means  the 
Commission’s  notice  and  comment 
inquiries  and  rulemaking  proceedings. 


(d)  “Applicant”  means  any  person 
who  submits  an  application  for 
reimbursement  under  this  subpart. 

§  1.1504  Applications  for  reimbursement 

(a)  Applications  may  be  submitted  by 
any  person  for  reimbursement  in  the 
Commission’s  notice  and  comment 
inquiries  and  rulemaking  proceedings. 

(b)  If  the  Commission  believes  that 
increased  public  participation  would  be 
especially  useful  in  a  particular 
proceeding,  it  may  solicit  applications 
and  announce  a  closing  date  for  filing  of 
applications.  'The  Commission  will 
publish  the  solicitation  in  the  Federal 
Register  and  will  utilize  other 
appropriate  means  to  publicize  the 
solicitation. 

(c)  Applications  shall  be  submitted  to 
the  Consumer  Assistance  Division, 
Federal  Communications  Commission. 
Washington,  D.C.  20554.  Three  copies 
are  requested  but  not  required. 
Applications  will  be  maintained  in  a 
separate  file  associated  with  the 
proceeding  for  which  reimbursement  is 
requested  and'Will  be  available  for 
public  inspection  in  the  Commission’s 
Dockets  Reference  Room,  Washington, 
D.C. 

(d)  Applications  shall  contain  the  ^ 
following  information,  in  the  order 
specified:  (1)  The  applicant’s  name  and 
address,  and  in  the  case  of  an 
organization,  the  names,  addresses,  and 
titles  of  the  members  of  its  governing 
body  and  a  description  of  the 
organization’s  general  purpose, 
structure,  and  Federal  income  tax  status 
and  identification  number; 

(2)  An  identification  of  the  proceeding 
(including  docket  number)  for  which 
reimbursement  is  requested; 

(3)  A  description  of  the  applicant’s 
economic,  social,  and  other  interests,  if  . 
any,  in  the  outcome  of  the  proceeding; 

(4)  A  statement  of  the  reasons  why 
the  applicant  is  an  appropriate 
representative  of  those  interests, 
including  the  experience  and  expertise 
of  the  applicant; 

(5)  A  statement  explaining  how  the 
applicant’s  participation  would 
contribute  substantially  to  a  full  and  fair 
resolution  of  the  issues  in  the 
proceeding,  including  a  description  of 
the  evidence,  activities,  studies,  or 
submissions  that  the  applicant  intends 
to  contribute  to  the  proceeding; 

(6)  An  itemized  statement  of  the 
services  and  expenses  to  be  covered  by 
the  requested  funds; 

(7)  An  explanation  of  why  the 
applicant  is  unable  to  use  its  existing  or 
anticipated  financial  resources  to 
participate  effectively  in  the  proceeding 
absent  reimbursement: 
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(8)  A  statement  of  the  applicant’s  total 
assets  and  liabilities  and  anticipated 
income  and  expenditures  during  its 
current  fiscal  yean  and 

(9)  A  list  of  all  proceedings  of  the 
Commission  or  o^er  federal  agencies  in 
which  the  applicant  has  received 
reimbursement. 

§  1.1505  Processing  of  applications. 

(a)  An  evaluation  panel  coihposed  of 
the  Chief  of  the  Office  of  PLans  and 
Policy,  the  Chief  of  the  Office  of  Science 
and  Technology,  and  the  General 
Counsel,  or  their  respective  delegates, 
will  render  a  decision  concerning 
applications.  Whenever  the  office  of  a 
panel  member  is  responsible  for  a 
proceeding  for  which  applications  have 
been  submitted,  that  member  shall  not 
decide  applications  submitted  in  that 
proceeding.  No  less  than  two  panel 
members  shall  decide  an  application, 
and  if  the  two  members  are  unable  to 
agree  the  Commission  shall  decide. 

(b)  When  the  Commission  solicits 
applications  and  establishes  a  cut-off 
date  for  the  filing  of  applications,  the 
evaluation  panel  will  decide 
applications  submitted  as  soon  as 
practicable  after  the  cut-off  date.  All 
other  applications  will  be  decided  as 
soon  as  practicable  after  they  are 
received. 

(c)  The  evaluation  panel  may  request 
additional  information  from  an 
applicant. 

(d)  The  evaluation  panel  shall 
consider  the  views  of  the  Commission’s 
staff  participating  in  the  particular 
proceeding  before  deciding  on  an 
application,  including  the  views  of  the 
staff  concerning  whether  the  applicant’s 
proposed  presentation  would  duplicate 
the  staffs  presentation.  The  staffs 
views  concerning  a  particular 
application  shall  be  in  writing  where 
possible  and  shall  be  placed  in  the 
public  docket.  If  the  staffs  views 
concerning  a  particular  applicant  are 
communicated  orally,  the  substance  of 
the  communication  shall  be  reduced  to 
writing  and  placed  in  the  public  docket. 

(e)  The  evaluation  panel  may  approve 
or  disapprove  an  application,  in  whole 
or  in  part.  The  evaluation  panel  may 
decide  not  to  approve  any  applications. 

If  duplicative  applications  are  submitted 
by  two  or  more  qualified  applicants,  the 
panel  may  require  consolidation  of  the 
applications  or  make  partial  grants  to 
cover  limited  categories  of  expjenses. 

(f)  The  evalqation  panel  will  issue  a 
written  statement  disposing  of  each 
application,  stating  the  amount  and 
computation  of  any  compensation 
authorized.  The  statement  will  explain 
the  reasons  for  the  panel’s 
determination. 


(g)  The  evaluation  panel  may 
reconsider  its  determination  upon  the 
request  of  an  applicant. 

(h)  An  applicant  may  request  a 
supplemental  authorization,  and  the 
evaluation  panel  may  approve  such 
request  if  the  applicant  demonstrates 
that  the  additional  funds  are  needed  as 
a  result  of  good  faith  oversight  or 
unforeseeable  circumstances. 

§  1.1506  Delegation. 

(a)  The  Commission  delegates  to  the 
evaluation  panel  authority  to  approve  or 
disapprove  and  reconsider  applications 
as  set  forth  in  this  subpart. 

(b)  The  Commission  delegates  to  the 
Consumer  Assistance  Division  of  the 
Office  of  Public  Affairs  authority  to 
encourage  and  facilitate  the  submission 
of  applications  for  reimbursement  and  to 
process  applications  under  the 
supervision  of  the  evaluation  panel. 

§  1.1507  Review  by  the  Commission. 

Each  determination  of  the  evaluation 
panel  will  be  reviewed  by  the 
Commission  as  soon  as  practicable. 
Unless  requested  by  the  Commission, 
the  applicant  should  not  submit  any 
further  information. 

§  1.1508  Criteria  for  financial 
reimbursement 

(a)  The  evaluation  panel  may  approve 
an  application,  in  whole  or  in  part,  if  it 
tinds:  (1)  The  applicant  represents  an 
interest  whose  representation  can 
reasonably  be  expected  to  contribute 
substantially  to  a  full  and  fair 
determination  of  the  issues  involved  in 
the  proceeding,  in  light  of  the  number 
and  complexity  of  the  issues,  the 
importance  of  public  participation  in  the 
proceeding,  the  uniqueness  of  the 
applicant’s  interest,  and  the  need  for 
representation  of  a  fair  balance  of 
interests; 

(2)  It  is  likely  the  applicant  can 
represent  competently  the  interest  it 
advocates  within  the  time  allotted  for 
the  proceeding; 

(3)  The  applicant  does  not  have 
available,  and  cannot  reasonably  obtain 
in  other  ways  sufficient  tinancial 
resources  to  participate  effectively  in 
the  proceeding  absent  reimbursement; 
and 

(4)  The  applicant’s  economic  interest 
in  the  outcome  of  proceeding  is  small  in 
comparison  with  the  anticipated  costs  of 
effective  participation.  If  the  applicant  is 
a  group  or  organization,  the  economic 
interest  of  a  substantial  majority  of  its 
members  must  be  small  in  comparison 
with  the  anticipated  costs  of  effective 
participation. 

(b)  If  two  or  more  applications  seeks 
to  represent  the  same  or  similar 


interests,  in  selecting  the  application  to 
be  fimded,  if  any,  the  evaluation  panel 
will  consider  (1)  The  applicant’s  general 
competence  and  experience  and 
expertise  in  Commission  matters; 

(2)  The  applicant’s  relationship  to  the 
interest  it  seeks  to  represent; 

(3)  The  importance  or  uniqueness  of 
the  views  or  evidence  the  applicant 
proposes  to  present;  and 

(4)  The  importance  of  promoting  new 
sources  of  public  participation. 

§  1.1509  Reimbursable  costs  and 
expenses. 

(a)  The  following  costs  and  services 
may  be  reimbursed:  (1)  Fees  for 
consultants,  experts,  attomeys,and 
contractual  services; 

(2)  Salaries  or  other  remuneration  for 
services  performed  by  participants  or 
their  employees; 

(3)  Transportation  and  travel  related 
expenses,  such  as  meals,  lodging,  and 
taxi  fares;  and 

(4)  All  other  costs  reasonably 
incurred. 

(b)  Reimbursement  is  limited  to 
reasonable  services  and  costs  of 
participation  that  have  been  authorized 
and  inciured.  However,  reimbursement 
may  not  exceed  the  maximum  rate  that 
the  Commission  pays  its  own  personnel 
or  contractors  for  comparable  costs  and 
services.  In  determining  whether  costs 
or  services  are  reasonable,  the  nature 
and  quality  of  the  services  rendered, 
including  the  expertise  and  experience 
of  those  providing  services,  will  be 
considered. 

§  1.1510  Payments  to  participants. 

(a)  The  Commission  shall  pay 
reimbursable  expenses  within  45  days  of 
the  date  the  applicant  submits  a 
completed  claim  for  authorized 
expenses  which  have  been  incurred.  All 
claims  must  be  supported  by  bills, 
receipts,  or  other  appropriate 
documentation  demonstrating  that  the 
claimed  expenses  have  been  incurred. 

(b)  Progress  payments  may  be  made 
to  applicants  for  work  which  already 
has  been  completed  if  appropriate 
documentation  is  submitted  with  the 
request  for  a  progress  payment. 

(c)  An  applicant  receiving 
reimbursement  shall  be  responsible  for 
repayment  to  the  Commission  for  any 
funds  received  in  excess  of  the  amount 
if  actually  expended  in  the  proceeding. 

§1.1511  Audits. 

The  Commission  and  the  General 
Accounting  Office  may  audit  the  records 
of  a  participant  receiving 
reimbursement.  Participants  shall  retain 
for  three  years  all  records,  bills, 
receipts,  books;  and  other  documents 
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relating  to  the  expenses  incurred. 
Participants  who  accept  reimbursement 
consent  to  these  audit  provisions.  The 
Commission  may  issue  guidelines  for 
accounting,  recordkeeping  and  other 
procedures  to  be  followed  by 
participants.  Participants  will  be 
required  to  comply  with  the  guidelines 
as  a  condition  of  receiving 
reimbursement. 

Dissenting  Statement  of  Commissioner 
Robert  E.  Lee 

In  Re:  Reimbursement  of  Expenses  For 
Participation  in  Commission 
Proceedings 

“All  That  Glitters  . . .” 

Today  the  majority  teases  the  public  , 
with  a  tempting  holiday  gift — ^MONEY. 
But,  like  so  many  sparkling  packages,  its 
glitter  is  an  illusion.  There  isn’t  much 
inside  this  package  except  more 
bureaucracy. 

For  more  than  one  hundred  thousand 
dollars  in  new  personnel  and  related 
expenses  plus  the  cost  of  existing  staff 
who  must  be  diverted  from  their  present 
responsibilities  to  handle  the  grant 
program,  the  majority  hopes  to  give 
away  about  five  hundred  thousand 
dollars.  This  sounds  like  a  lot  of  money 
and  it  is  to  the  taxpayers  who  are  being 
hundred-thousand-dollared  to  death 
throughout  government,  but  I  don’t  think 
it  will  buy  much  public  participation  of 
the  kind  being  touted  in  this  Notice. 
Grants  for  a  few  expert  economic  and 
technical  analyses  of  the  issues  in 
complex  common  carrier  cases  will 
deplete  the  kitty  quickly.  The  rest  of  the 
people  whose  interest  in  government 
funding  has  been  stimulated  by  our 
public  relations  e^ort  may  Bnd  that  the 
program  is,  indeed,  an  empty  package 
for  them. 

In  my  dissent  to  the  notice  of  inquiry 
starting  this  proceeding,  1  raised 
concerns  about  the  administration  of  a 
give-away  program.  This  nolice 
reinforces  my  concerns.  Not  everyone 
who  wants  money  can  get  it.  Someone 
at  the  Commission  must  choose  the 
worthiest  applicant  Yet  because  of 
some  misplaced  concern  that  bureau 
sta^  might  function  as  adversaries  or 
make  decisions  intended  to  please 
Commissioners,  those  bureaus  most 
knowledgable  about  the  issues  and  the 
record  during  the  development  stage, 
including  its  gaps,  may  be  separated 
from  making  decisions  about  grants.  In 
their  place,  the  notice  proposes  to  use 
personnel  from  other  offices  which  will 
also  be  deeply  involved  in  the 
Commission’s  substantive  decisions!  If 
the  majority  is  really  concerned  about 
staff  bias,  it  could  give  our 
administrative  Executive  Director’s 


office  the  grant-making  authority  and 
allow  all  involved  parts  of  the 
Commission  staff  to  comment  on  the 
kinds  of  information  needed  to  complete 
the  record. 

Finally,  I  am  concerned  about  this 
reimbursement  proposal  because  I  still 
believe  that  my  job  is  representing  the 
public  interest  and  that  the  staffs  job  is 
the  same.  If  the  real  intention  here  is  to 
beneht  the  Commission  in  its 
decisionmaking  processes,  I  would 
prefer  to  use  our  resources  for  staff 
expertise  and  contract  work  we  control, 
including  research  suggested  by 
participants  in  our  proceedings. 

I  just  don’t  understand  why  the 
taxpayers  should  pay  twice.  The 
overwhelming  opposition  to  this 
proposal  from  the  public  certainly 
supports  this  concern.  Of  the  one 
hundred  sixty-one  individuals 
commenting  about  the  Notice  of  Inquiry, 
one  hundred  fifty  strongly  objected  to  a 
reimbursement  program.  Our  problem  in 
this  case  is  our  failure  to  pay  enough 
attention  to  this  grass  roots  response  to 
a  social  policy  question. 

I  dissent 

Concurring  Statement  of  FCC 
Commissioner  James  H.  Quello 

In  Re:  Reimbursement  of  Expenses  for 
Participation  in  Commission 
Proceedings 

I  am  in  accord  with  the  basic  intent  of 
the  NPRM  issued  today,  namely,  to 
assure  widespread  participation  that 
improves  the  quality  of  agency  decisions 
by  assuring  that  they  are  made  on  the 
basis  of  more  complete  and  balanced 
records.  I  have  in  the  past  expressed 
some  misgivings  as  to  the  desirability  of 
a  reimbursement  program  because  of  my 
concern  that  such  a  program  would 
encourage  the  participation  of  self- 
appointed,  narrow  interest  groups 
seeking  to  further  their  own  private 
interests  or  goals.  However,  our 
proposed  rulemaking  provides  for  such 
standards  of  eligiblity  as  to  reasonably 
guarantee  the  participation  of 
responsible  individuals  and  groups  who 
may  be  expected  to  contribute 
substantially  to  a  full  and  fair 
determination  of  a  Commission 
proceeding.  My  continuing  concern  will 
be  that  applicants  in  a  reimbursement 
program,  whether  individuals  or 
organizations,  will  in  fact  represent  a 
substantial  and  respresentative  segment 
of  public  interest  rather  than  selfserving 
private  goals.  Hopefully,  our  proposed 
rules,  if  adopted,  will  provide  for  such 
assurance. 


Dissenting  Statement  of  Commissioner 
Abbott  Washburn 

Re:  Reimbursement  of  Expenses  for 
Participation  in  Commission 
Proceedings 

I  disagree  with  the  majority  that  the 
record  before  us  sustains  a  decision  that 
a  reimbursement  program  is  either 
desirable  or  will  necessarily  result  in 
better  decision-making  at  the  FCC.  In 
any  case  it  is  basically  a  decision  for  the 
Congress. 

Similarly  I  disagree  with  the  majority 
that  the  FCC  now  has  the  statutory 
authority  to  establish  such  a  program. 

At  best,  the  Commission’s  authority  is 
questionable  even  under  the  broad 
reading  urged  by  our  General  Counsel. 
But  again,  this  question  is  ultimately  one 
for  the  Congress,  and  also  for  the  courts 
which  construe  the  intent  of  Congress  as 
expressed  in  legislative  enactments. 

Accordingly,  I  dissent  to  today’s  item 
in  the  belief  that  before  acting  in  this 
area  the  Commission  should  have  clear 
and  direct  indications  from  the  Congress 
both  on  the  public  need  and  on  the 
FCC’s  authority  to  establish  a 
reimbursement  program.  An 
appropriation,  if  passed,  would  supply 
the  Commission  with  public  funds,  but 
an  appropriation  alone  can  not  provide 
us  with  jurisdiction. 

Separate  Statement  of  Commissioner 
Joseph  R.  Fogarty 

In  Re:  Reimbursement  of  Expenses  for 
Participation  in  Commission 
Proceedings — Notice  of  Proposed 
Rulemaking 

For  several  years,  I  have  urged  the 
Commission,  along  with  former 
Commissioner  Benjamin  L.  Hooks,  to 
take  positive  action  in  the  direction  of 
enhancing  and  encouraging  greater 
public  participation  in  our  proceedings.* 

I  am  pleased  and  gratihed  that  the 
Commission  now  acts  to  ensure  that  our 
long-stated  commitment  to  furthering 
citizen  involvement  will  become  a 


*2  See  Rules  and  Policies  to  Facilitate 
Participation  of  Indigent  Persons  in  Commission 
Proceedings,  Statement  of  Commissioners  Benjamin 
L  Hooks  and  Joseph  R.  Fogarty,  Concurring  in  Part; 
Dissenting  in  Part.  61  FCC  2d  1151-54  (1976); 
Midwest  Florida  Television  Corp.,  Dissenting 
Statement  of  Commissioners  Benjamin  L  Hooks 
and  Joseph  R.  Fogarty,  FCC  77-191,  March  21. 1977; 
Federal  Broadcasting  System,  Inc.  and  Niagara 
Broadcasting  System,  Statement  of  Commissioners 
Joseph  R.  Fogarty  and  Benjamin  L  Hooks, 
Concurring  in  Part;  Dissenting  in  Part,  65  FCC  2d  34 
(1977).  Southern  California  Media  Reform 
Workshop,  Concurring  Statement  of 
Commissioners  Benjamin  L  Hooks  and  Joseph  R. 
Fogarty,  65  FCC  2d  812  (1977);  Reimbursement  of 
Expenses  for  Participation  in  Commission 
Proceedings,  Notice  of  Inquiry,  Separate  Statement 
of  Commissioner  Joseph  R.  Fogarty,  69  FCC  2d  449- 
50  (1978J. 
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reality,  as  well  as  the  rhetoric,  of  this 
agency. 

|FR  Doc.  80-1466  Filed  1-16-80;  8:45  am) 

WLUNQ  CODE  6712-01-M 


47  CFR  Parts  1, 2  and  90 

[PR  Docket  No.  79-338,  RM-3470;  FCC  79- 
854] 

Implementing  a  System  of  Temporary 
Licensing  for  Multiple  Licensed  Mobile 
Relay  Systems  Operating  in  the 
Business  Radio  ^rvice  in  the  450-470 
MHz  Band 

agency:  Federal  Communications 
Commission. 

action:  Notice  of  Proposed  Rule 
Making. 

SUMMARY:  The  FCC  proposes  rules  to 
implement  a  system  of  temporary 
licensing  in  the  Business  Radio  Service 
for  “add-on”  users  of  multiple  licensed 
mobile  relay  stations  (“community 
repeaters”)  operating  in  the  450-470 
MHz  band.  This  action  is  being  taken  to 
reduce  the  application  processing  time 
presently  encountered  by  subsequent 
users  of  multiple  licensed  facilities. 
DATES:  Comments  must  be  received  on 
or  before  March  7, 1980  and  Reply 
Comments  must  be  received  on  or 
before  April  7, 1980. 

ADDRESSES:  Federal  Communications 
Commission,  Washington,  D.C.  20554. 
FOR  FURTHER  INFORMATION  CONTACr. 
Eugene  C.  Bowler,  Private  Radio  Bureau 
(202)  632-6497. 

In  the  matter  of  amendment  of  Parts  1, 
2,  and  90  of  the  Commission’s  rules  and 
regulations  to  implement  a  system  of 
temporary  licensing  for  multiple 
licensed  mobile  relay  systems  operating 
in  the  Business  Radio  Service  in  the  450- 
470  MHz  band. 

Adopted:  December  19, 1979. 

Released:  January  8, 1980. 

By  the  Commission:  Commissioner  Lee 
absent. 

1.  We  have  before  us  for 
consideration  a  rule  making  petition 
submitted  by  the  National  Association 
of  Business  and  Educational  Radio,  Inc. 
(NABER)  to  amend  the  Business  Radio 
Service  rules  to  adopt  a  system  of 
temporary  licensing  of  users  of 
previously  authorized  multiple  licensed, 
mobile  relay  systems,  i.^“community 
repeaters.” 

2.  In  support  of  the  request,  NABER 
has  argued  that  the  adoption  of  such  a 
system  would  substantially  reduce  the 
delay  now  encountered  by  applicants 
for  these  types  of  radio  systems,  and 
would  have  little  or  no  adverse  effect  on 
our  regulatory  ability. 


3.  We  have  considered  NABER’s 
petition,  and  for  the  reasons  discussed 
below  we  are  proposing  rules  for 
temporary  permits  for  Business  Radio 
Service  applicants  seeking  to  use 
already  authorized  community  repeaters 
operating  in  the  450-470  MHz  band. 
Under  the  approach  we  are  suggesting 
applicants  for  such  systems  would 
complete  the  two  forms  listed  below. 

(1)  FCC  Form  400  (FCC  Form  425  in 
the  Chicago  region).  Attached  io  this 
would  be  the  required  NABER  frequency 
coordination  letter  or  field  survey.  This 
form  would  be  mailed  to  our  Gettysburg 
Office. 

(2)  FCC  Form - (“Temporary  Permit 

to  Operate  a  Business  Radio  Station”). 
This  form,  which  would  have  to  be 
developed  by  the  staff,  would  employ  a 
check-off  procedure  to:  (1)  enable  the 
applicant  to  verify  his/her  eligibility  to 
use  the  form;  (2)  require  his/her 
certiHcation  that  he/she  is  eligible  in  the 
Business  Radio  Service,  is  not  the 
representative  of  a  foreign  government, 
has  received  frequency  coordination  or 
completed  a  Held  survey,  and  has  filed 
the  appropriate  completed  application 
for  authorization  wiA  the  Commission. 
This  form  would  also  guide  the 
applicant  in  establishing  a  temporary 
call  sign  for  the  system. 

Once  the  latter  form  has  been 
completed,  signed  and  dated  by  the 
applicant,  it  would  constitute  a  valid 
temporary  authorization  and  would  be 
posted  at  the  control  station  location. 
This  temporary  authorization  would 
remain  in  effect  for  180  days,  or  until  the 
Commission  had  acted  on  the 
application. 

4.  This  temporary  licensing  approach 
would  only  be  made  available  for  the 
voluntary  and  optional  use  of  applicants 
who  are  eligible  for  licensing  under  the 
rules,  and  these  procedures,  if  Hnally 
adopted,  would  not  terminate  or  modify 
any  existing  licensing  procedures. 

5.  The  approach  being  proposed  is 
consistent  with  our  previous  action 
implementing  temporary  licensing  in  the 
Personal  and  Marine  Radio  Services,  * 
and  we  believe  it  would  enhance  our 
public  service  without  diminishing  our 
regulatory  responsibilities.  There  is  little 
or  no  likelihood  that  these  subsequent 
users  of  community  repeaters  will  cause 
interference  to  other  users,  because  they 
are  merely  increasing  mobile  loading  on 
systems  already  in  operation.  Also, 
these  systems  will  already  have  been 
coordinated  with  NABER  or  will  have 
completed  a  field  study  report.  Further 
the  antenna  structures  involved  will 
already  have  received  Federal  Aviation 


'  Cf.  Order.  FCC  76-320  (1970):  Order.  FCC  78-646 
(1979). 


Administration  clearance.  Finally  the 
eligibility  requirements  in  the  Business 
Radio  Service  are  so  broad  that  they 
generally  do  not  preclude  licensing  any 
applicant  who  is  engaged  in  a  business 
activity.  Since  these  are  our  major  areas 
of  regulatory  concern  in  considering 
whether  or  not  to  approve  applications 
in  the  Business  Radio  Service,  we  feel 
that  we  could  implement  the  temporary 
licensing  approach  which  we  are 
proposing  with  little  or  no  adverse 
impact. 

6.  If  Hnally  adopted,  we  believe  that 
these  rules  would  eliminate  completely 
most  delays  in  securing  authorizations 
for  such  “add-on”  users  of  these 
repeaters.  Additionally,  they  would 
permit  almost  instantaneous  operation, 
if  the  operator  of  the  community 
repeater  stocked  radio  equipment 
compatible  with  his/her  repeater,  and,  if 
NABER  issued  “John  Doe” 
coordinations  at  the  request  of  repeater 
operators. 

7.  The  approach,  if  Hnally  adopted, 
would,  we  believe,  enable  the 
Commission  to  provide  better  service  to 
the  public,  and  would  significantly 
reduce  licensee  delays.  Further,  we  do 
not  believe  there  is  any  legal 
impediment  to  issuing  the  proposed 
rules.  For  the  foregoing  reasons, 
therefore,  we  are  proposing  to  amend 
the  rules  as  set  forth  in  the  attached 
Appendix. 

8.  Authority  for  the  issuance  of  this 
Notice  is  contained  in  Sections  4(i)  and 
303(r)  of  the  Communications  Act  of 
1934,  as  amended,  47  U.S.C.  154(i)  and 
303(r).  Pursuant  to  procedures  set  out  in 
Section  1.415  of  the  Rules  and 
Regulations,  47  CFR  1.415,  interested 
persons  may  file  comments  on  or  before 
March  7, 1980,  and  reply  comments  on 
or  before  April  7, 1980.  All  relevant  and 
timely  comments  will  be  considered  by 
the  Commission  before  final  action  is 
taken  in  this  proceeding.  In  reaching  its 
decision,  the  Commission  may  take  into 
consideration  information  and  ideas  not 

'  contained  in  the  comments,  provided 
that  such  information  or  a  writing 
indicating  the  nature  and  source  of  such 
information  is  placed  in  the  public  file, 
and  provided  that  the  fact  of  the 
Commission’s  reliance  on  such 
information  is  noted  in  the  Report  and 
Order. 

9.  In  accordance  with  the  provisions 
of  Section  1.419  of  the  Rules  and 
Regulations,  47  CFR  1.419,  formal 
participants  shall  file  an  original  and  5 
copies  of  their  comments  and  other 
materials.  Participants  wishing  each 
Commissioner  to  have  a  personal  copy 
of  their  comments  should  file  an  original 
and  11  copies.  Members  of  the  general 
public  who  wish  to  express  their  interest 
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by  participating  informally  may  do  so  by 
submitting  one  copy.  All  comments  are 
given  the  same  consideration,  regardless 
of  the  number  of  copies  submitted.  All 
documents  will  be  available  for  public 
inspection  during  regular  business  hours 
in  the  Commission’s  Public  Reference 
Room  at  its  headquarters  in 
Washington,  D.C. 

10.  For  further  information  concerning 
this  rule  making,  contact  Eugene  C. 
Bowler,  Rules  Division,  Private  Radio 
Bureau,  Federal  Communications 
Commission,  Washington,  D.C.  20554, 
(202)  632-6497. 


§  90.159  Temporary  permit. 

An  applicant  for  a  Business  radio 
station  license  utilizing  an  already 
authorized  mobile  relay  station  may 
operate  the  radio  station  for  a  period  of 
up  to  180  days,  under' a  temporary 
permit  evidenced  by  a  properly 
executed  certification  made  of  FCC 
Form  ,  after  the  mailing  of  a  formal 
application  for  station  license  to  the 
Commission. 

5.  In  §  90.119,  a  new  paragraph  (e)  is 
added  to  read  as  follows; 

§  90. 1 19  Application  forms. 
****** 


Federal  Communications  Commission. 
William  ).  Tricarico, 

Secretary. 

Appendix 

Parts  1,  2  and  90  of  Chapter  1  of  Title 
47  of  the  Code  of  Federal  Regulations 
are  amended  as  follows: 

1.  In  §  1.922  a  new  FCC  Form  and 
Title  are  added  to  read  as  follows; 


(e)  Form  ,  Temporary  Permit  to 
Operate  a  Business  Radio  Station, 
should  be  properly  executed,  if 
applicant  is  eligible  and  desires  to 
operate  his  station  pending  the 
processing  of  his  formal  application  (See 
also  §  90.159). 

>6.  In  §  90.437,  a  new  paragraph  (c)  is 
added  to  read  as  follows; 

§  90.437  Posting  station  licenses. 


§  1.922  Forms  to  be  used. 


FCC  Form  and  Title 
000  Temporary  Permit  to  Operate  A 
Business  Radio  Station 

***** 

2.  In  §  1.925  a  new  paragraph  (g)  is 
added  to  read  as  follows: 


(c)  Entities  operating  under  a 
temporary  permit  authorized  in 
accordance  with  §  90.159,  should  post  an 
executed  copy  of  FCC  Form  at  every 
control  point  of  the  station. 

BILLING  CODE  6712-01-M 


§  1.925  Application  for  special  temporary 
authorization,  temporary  permit,  or  interim 
amateur  permit 
***** 

(g)  An  applicant  for  a  Business  radio 
station  license  utilizing  an  already 
authorized  mobile  relay  station  may 
operate  the  radio  station  for  a  period  of 
180  days,  under  a  temporary  permit, 
evidenced  by  a  properly  executed 
certification  made  on  FCC  Form  ,  after 
the  mailing  of  a  formal  application  for 
station  license  to  the  Commission. 

3.  In  §  2.302,  a  new  class  of  station, 
composition  of  call  sign,  and  call  sign 
block  are  added  to  the  table  of  call 
signs,  to  read  as  follows: 

§  2.302  Call  signs. 

***** 


Class  of  Station  '  Composition  of  Can  Blocks 
Can  Sign 


***** 

Business  radio  temporary  2  letters,  7  WT  plus  local 
permit.  digits.  telephone 

number 

***** 

4.  Subpart  G  of  Part  90  is  amended  by 
the  addition  of  new  rule  §  90.159  to  read 
as  follows: 


FiMlpml  RAfrifltpr  /  Vnl.  Nn  19  /  TViiiPsrInv  Tamiarv  17  lODTI  /  PrnnnaprI  RiiIpa 


TtnpotMRY  remtT  io  oreMte  ti  tUsmtss  lurao  sitnon 


•  Um  this  fora  only  If  you  want  a  taaporary  pcmlt  In  tha  Bualnaaa  Kadlo  Sarvlcaa  to  oporato  on  an  axlatlnn 


lleansad  Moblla  Ralay  atatlon  (Conaunlty  Rapaatar)  In  tha  *50-*70  HHi  Band  whlla  your  renular  appllcatloo(a) 


Fora  400  or  42S  la  balng  proeaaaed  by  tha  P.C.C. 


a  Do  not  uaa  this  fora  If  you  oparata  an  Individual  non-aharad  Moblla  Relay  atatlon. 


a  Do  not  uaa  thla  fora  whan  renewing  your  Land  Nobile  llcenae. 

INSTRUCTIOfC 

a  Do  not  uaa  thla  fora  until  you  eoaply  irtth  frequency  coordination  requlreaenta  under  Section  90.17$  of  the 

P.C.C.  Rulaa.  (Bee  revarae  aide  1) 


I  hereby  certify  that: 

I  am  not  the  representative  of  a  foreign  government 

1  aa  eligible  In  the  Bualnaaa  Radlb  Service  under  Section. 90, 75  of  the  P.C.C.  Rulca.  (See  reverae  side  2) 


I  have  not  been  denied  a  license  or  had  a  license  revoked  by  the  P.C.C. 


I  aa  not  subject  to  any  other  legal  action  concerning  the  operation  of  radio  station. 


I  have  coaplled  with  frequency  coordination  requlrenents  under  Section  90.175  of  the  P.C.C.  and 


attached  evidence  of  coordination  with  isy  regular  appllcatlon(s) .  (See  reverse  side  f) 


I  have  nailed  ay  P.C.C.  Fora  400  or  425  on  ,  19  , 


Applicant  Naae 


Applicant  Nailing  Addresa 


Signature  of  person  responsible  for  the  operation  of  this  Radio  Paclllty. 


If  you  cannot  certify  to  the  above,  you  are  not  eligible  for  a  taaporary  peralt.  Willful  false  statsaenta 
void  this  peralt  and  are  punlahable  by  fine  and/or  laprlsonaent , 
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•  Location  of  Shared  Mobile  Relay  atatlon. 


City 


•  Location  of  control  statlon(s) 


a  Nuaber  of  Mobile  Unite 


County 


TECHNICAL 

I  N  F’ORMA'T'ION  provide  the'naae  and  call  sign  of  a  licensee  presently  operating  on  the  shared  facility. 


Licensee  call  sign 


4" 

TEMPORARY 
CALL  SIGN 


Covplece  the  block  ao  Indlcatod. 

I'ae  this  tei^)orary  call  sIrd  until  Riven  a  call  sIro  bv  the  Federal  Coimininl  cat  Ions  rontpiiaslon. 

m 

Local  telephone  number 

(Required  ID  is  WT  plus  local  telephone  number) 


LIMITATIONS 


\ 

Your  authority  under  this  permit  Is  subiect  to  all  applicable  laws,  treaties  and  regulations  and  1« 


subject  to  the  right  of  use  or  control  by  the  Government  of  the  United  States. 


This  permit  Is  valid  for  IRQ  days  from  the  date  the  Form  400  or  425  Is  mailed  to  the  F.C.C. 


You  must  have  a  temporary  permit  or  a  llcensa  from  the  F.C.C.  to  operate  your  Land  Mobile  radio  transmitters. 


DO  NOT  MAIL  this  form.  It  Is  your  Temporary  Permit. 

|FR  Doc.  80-643  Filed  1-16-80;  8:45  am) 

BUXINQ  CODE  6712-01-C 
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47  CFR  Part  61 

[CC  Docket  No.  79-246] 

American  Telephone  and  Telegraph 
Co^  Private  Line  Rate  Structure  and  . 
Volume  Discount  Practices;  Order 
Granting  Extension  of  Time  in  Part 

agency:  Federal  Communications 
Commission. 

action:  Extension  of  comment  period. 

SUMMARY:  The  date  for  filing  comments 
is  extended  from  January  7, 1980  to 
January  21, 1980.  The  extension  is 
granted  following  a  request  hy  the 
American  Petroleum  Institute,  and  a 
determination  by  the  FCC  that  the 
request  stated  good  reasons  for  the 
extension. 

DATES:  Comments  must  be  received  on 
or  before  January  21, 1980,  responses 
must  be  received  on  or  before  February 
22, 1980  and  replies  must  be  received  on 
or  before  March  24, 1980. 

ADDRESSES:  Federal  Communications 
Commission,  Washington,  D.C.  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  Donovan,  Tariff  Division, 
Common  Carrier  Bureau,  (202-632-6312). 

Adopted:  December  21. 1979. 

Released:  December  21, 1979. 

Order.  In  the  matter  of  American 
Telephone  and  Telegraph  Company, 
Private  line  rate  structiu'e  and  volume 
discount  practices;  CC  Docket  No.  79- 
246,  (44  FR  61216,  October  24, 1979. 

1.  A  motion  for  extension  of  time  of  45 
days  for  filing  comments  in  the  above- 
captioned  docket  has  been  submitted  by 
the  Central  Committee  on 
Telecommunications  of  the  American 
Petroleum  Institute.  Comments  in 
support  of  this  motion  have  been  filed 
by  the  Independent  Data 
Communications  Manufacturers 
Association,  Inc.  and  the  Ad  Hoc 
Telecommunications  Users  Committee. 
The  Trial  Staff  of  the  Common  Carrier 
Bureau  has  partially  supported  this 
motion.  The  parties  have  essentially 
claimed  that  the  holiday  season  with  its 
attendant  delays  in  the  mails  and 
difficulty  in  scheduling  travel 
arrangements  will  seriously  interfere 
with  their  ability  to  compile  information 
necessary  to  adequately  address  the 
issues  of  this  proceeding.  Good  cause 
having  been  shown,  we  will  grant  all  the 
parties  an  extension  of  time  until 
January  21, 1980  in  which  to  file  initial 
comments  in  this  proceeding. 

2.  Accordingly,  it  is  ordered,  pursuant 
to  delegated  authority  contained  in 

§  0.291  of  the  Commission’s  rules  and 
regulations,  47  CFR  0.291,  that  the 
"Motion  for  Extension  of  Time”  fil6d  by 


the  Central  Committee  on 
Telecommunications  of  the  American 
Petroleum  Institute  is  granted  in  part. 
Federal  Commimications  Commission. 
Philip  L.  Verveer, 

Chief,  Common  Carrier. 

|FR  Doc.  00-1494  Filed  1-16-80;  8:45  am| 

BILLING  CODE  6712-01-M 


INTERSTATE  COMMERCE 
COMMISSION 

49  CFR  Part  1109 

[Ex  Parte  No.  320  (Sub-No.  1)1 

Rail  Market  Dominance  and  Related 
Considerations 

agency:  Interstate  Commerce 
Ckimmission.  * 

action:  Notice  of  propiosed  rulemaking. 

SUMMARY:  In  determining  the 
reasonableness  of  railroad  rates, 
whether  the  carrier  whose  rate  is  at 
issue  has  “Market  dominance”  over  that 
traffic  is  a  significant  issue.  The 
Commission  here  proposes  to  modify  its 
regulations  governing  the  determination 
of  market  dominance.  It  would  eliminate 
two  of  its  present  tests  for  making  a 
threshold  determination  of  market 
dominance — the  so-called  market  share 
and  substantial  investment  tests.  The 
remaining  test,  which  is  based  on  the 
ratio  of  the  rate  to  the  variable  cost  of 
providing  service,  would  be  modified. 
Where  the  rate  evidence  shows  that  the 
rate  to  variable  cost  ratio  is  180  percent 
or  above,  a  prima  facie  case  would  be 
made  that  market  dominance  exists.  The 
Commission  also  proposes  rules 
providing  that  railroad  rate  increases 
would  not  be  suspended  or  investigated 
if  the  rate  to  variable  cost  ratio  is  150 
percent  or  less  or  if  the  increase  is  7 
percent  or  less  annually. 

DATES:  Comments  are  due  on  or  before 
March  3, 1980. 

ADDRESS:  An  original  and  15  copies  of 
comments  should  be  sent  to:  Office  of 
Proceedings,  Room  5356,  Interstate 
Commerce  Commission,  Washington, 

DC  20423. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Felder  (202)  275-7693. 
SUPPLEMENTARY  INFORMATION: 

The  Present  Rules 

“Market  Dominance”  became  a  highly 
significant  factor  in  railroad  ratemaking 
with  the  enactment  of  the  Railroad 
Revitalization  and  Regulatory  Reform 
Act  of  1976  (the  4R  Act).  Since  the 
addition  of  the  market  dominance 
provisions  to  the  Act  (they  now  appear 
as  49  U.S.C.  §  10709),  the  Commission's 


power  to  find  a  railroad  rate 
unreasonably  high  has  been  limited  to 
situations  in  which  it  finds  that  the 
railroad  has  market  dominance  over  the 
traffic.  The  burden  of  establishing  that 
market  dominance  exists  rests  upon  the 
same  party  that  has  the  burden  of 
proving  reasonableness  or 
unreasonableness.  The  market 
dominance  rule  applies  in  all  situations 
qxcept  those  involving  general  rate 
increases.  Market  dominance  is  defined 
in  section  10709(a)  as  “an  absence  of 
effective  competition  from  other  carriers 
or  modes  of  transportation  for  the 
transportation  to  which  a  rate  applies.” 

Section  202(b)  of  the  4R  Act  gave  the 
Commission  240  days  to  set  standards 
and  procedures  governing  market 
dominance  which  would  provide  for  a 
“practical  determination  without 
administrative  delay.”  Our  initial 
regulations  governing  this  area  took 
effect  on  October  1, 1976,  and  appear  at 
49  CFR  1109.1.  The  rulemaking 
proceeding  was  left  open  to  permit 
continuing  re-evaluation  of  these  rules. 

Since  their  adoption,  the  rules  have 
been  subject  to  a  great  deal  of  public 
comment.  Much  of  that  comment 
suggests  that  the  rules  have  been 
misunderstood  and  have  been  perceived 
as  being  more  restrictive  than  we  had 
originally  intended.  Because  we  are 
concerned  that  the  existing  regulations 
may  cause  unwarranted  confusion,  and 
because  they  may  be  more  complicated 
and  burdensome  than  necessary,  we  are 
here  proposing  substantial  revisions  of  - 
the  existing  framework. 

Perhaps  the  keystone  of  the  present 
regulations,  and  the  element  that  has 
caused  the  most  controversy,  is 
paragraph  (g)  (49  CFR  1109.1(g)).  Under 
this  provision,  a  rebuttable  presumption 
that  market  dominance  exists  arises 
upon  the  establishment  of  one  or  more 
of  three  sets  of  facts:  (1)  that  the 
proponent  carrier  controls  at  least  70 
percent  of  the  relevant  market;  (2)  that 
the  rate  in  issue  is  at  least  160  percent  of 
variable  cost;  or  (3)  that  shippers  or 
consignees  have  made  such  substantial 
investment  in  rail-related  equipment  or 
facilities  that  use  of  another  carrier  or 
mode  is  impossible  or  impractical.  These 
presumptions  can  be  rebutted  by  any 
evidence  of  effective  competition. 

Market  dominance  or  effective 
competition  may  also  be  indicated,  on  a 
case-by-case  basis,  by,  among  other 
things,  commodity  characteristics, 
mileage,  comparisons  of  rates  and 
service  with  those  of  other  carriers, 
availability  of  transportation 
alternatives  (within  the  same  mode  or 
by  different  mode),  or  evidence  of 
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competition  from  origins  or  destinations 
not  covered  by  the  particular  tariff  item. 

Some  critics  appear  to  have 
misconstrued  what  are  essentially 
threshold  tests  for  market  dominance  as 
absolute  barriers  to  rate  innovations. 
The  only  intended  effect  of  the  three 
presumptions  was  that,  if  there  was 
enough  evidence  to  establish  any  of  the 
three,  a  carrier  which  made  no  effective 
rebuttal  would  run  the  risk  of  a  market 
dominance  finding. 

We  feel  constrained  to  point  out  here 
that  the  Commission  is  not  required  to 
make  a  finding  of  market  dominance  if 
doing  so  would  be  irrational.  For 
example,  on  a  number  of  manufactured 
commodities  where  the  high  revenue  to 
cost  ratios  only  reflect  a  historical  rate 
structure  based  on  value  of  the 
commodity  shipped,  motor  competition 
often  may  be  present.  It  is  this  kind  of 
misperception  which  we  are  now 
attempting  to  cure. 

General  Approach  to  Revised 
Regulations 

Our  proposal  is  designed  to  facilitate 
a  more  integrated  approach  toward  the 
major  problems  of  the  rail  industry 
today.  The  controversy  over  the  current 
market  dominance  regulations  is  much 
less  signihcant  than  the  continuing 
inability  of  many  railroads  to  generate 
sufficient  revenue  to  meet  capital  needs, 
to  provide  shippers  with  adequate 
service,  to  institute  needed  managerial 
innovations,  and  to  enhance  their  ability 
and  willingness  to  compete  in  new 
transportation  markets.  We  are 
concerned  that  misconceptions  about 
our  treatment  of  market  dominance  may 
have  led  to  similar  misreading’s  of  our 
attitude  toward  these  more  fundamental 
issues,  and  may  have  had  a  chilling 
effect  on  rate  innovation. 

To  aid  in  the  efforts  to  develop 
alternative  tests  for  market  dominance 
and  better  intergration  of  rail  rate 
policies,  we  enlisted  the  services  of  a 
private  consultant,  A.  T.  Kearney,  Inc. 
While  its  study  did  not  produce  any 
clearly  superior  standards  or  group  of 
standards,  it  did  emphasize  the  need  for 
a  well-conceived  and  coordinated 
approach. 

As  an  aid  to  all  concerned, 
particularly  small  shippers  for  whom 
case-by-case  compilation  of  cost  data 
may  be  impractical,  we  propose  to 
accord  cost  adjustments  and  Hgures 
developed  under  a  recent  revenue 
contribution  study  developed  by 
Kearney  “  prima  facie”  status,  subject  to 
rebuttal  by  more  accmate  cost  data. 

This  may  reduce  administrative  costs  by 
providing  a  readily  available 
information  source.  The  Revenue 
Contribution  study  is  available  for 


public  inspection  in  the  Office  of  Policy 
and  Analysis,  Room  5355,  Interstate 
Commerce  Commission,  Washington, 
D.C.,  between  9  a.m.  and  4  p.m.,  Monday 
through  Friday.  The  Kearney  study  cost 
methodology  is  an  important  factor  in 
our  proposed  approach  to  revising  the 
market  dominance  standards.  It  is 
explained  in  the  appendix  to  this  notice.  ^ 

As  the  market  dominance  test  is 
publicly  perceived  as  a  cornerstone  of 
Commission  policy,  our  regulations  must 
be  clear  and  simple  and  must  reflect  our 
actual  policies.  To  the  extent  possible, 
the  standards  should  be  definite  enough 
to  permit  prediction  of  the  market 
dominance  decision  given  a  particular 
factual  situation. 

We  intend  to  revise  our  regulations  to 
provide  a  simpler,  less  ambiguous  test 
that  will  harmonize  easily  with  our  other 
rail  policy  initiatives.  At  the  same  time, 
we  recognize  that  some  mechanism 
must  be  maintained  to  provide  recourse 
for  the  captive  shipper.  While  the 
Kearney  study  indicated  generally  that 
for  the  great  majority  of  rail  traffic  there 
were  some  actual  or  potential 
competitive  choices,  it  recognized  that 
there  were  some  shippers  who  were 
exceptions  in  many  of  the  situations 
examined.  We  believe  that  the  proposed 
changes  will  protect  the  captive  shipper. 

Both  the  Commission  and  the  parties 
participating  in  railroad  rate  increase 
proceedings  have  experienced  great 
difficulty  in  applying  the  market  share 
and  substantial  investment  presumptive 
tests.  The  source  of  these  tests  is 
antitrust  law,  and  their  successful  use 
requires  the  application  of  sophisticated 
economic  and  financial  standards  to 
individual,  and  often  highly  complex, 
factual  situations.  Since  rates  are 
normally  filed  to  become  effective  on  30 
days'  notice,  the  Commission  and  the 
parties  will  almost  inevitably  lack  the 
time  needed  to  conduct  the  analysis 
needed  to  define  the  market  involved, 
much  less  to  make  a  detailed  market 
share  analysis,  or  to  isolate  pertinent 
elements  of  a  carrier’s  investment  in 
plant  or  facilities.  Even  where  the  90- 
day  period  provided  by  section  10709(b) 
of  the  Act  applies,  the  time  is  likely  to 
be  too  short  to  conduct  thorough  studies 
and  to  reach  meaningful  conclusions. 

We  have  decided  that  these  two  tests  of 
market  dominance,  while  they  may  be 
relevant,  are  probably  not  practical  for 
use  in  the  normal  railroad  increase 
proceeding  as  presumptive  tests.  We  are 
here  proposing  to  eliminate  them  as 
threshold  tests  of  market  dominance. 

The  cost  test  has  been  modified  to 
incorporate  adjustments  which  improve 
its  utility.  The  160-percent  test  was 
selected  because  it  was  believed  to 
represent  a  reasonable  threshold 


measurement  of  market  power.  It  has, 
however,  been  argued  by  some  critics 
that  while  in  the  aggregate  this 
threshold  may  provide  a  reasonable 
measure  of  market  power,  the  outcome 
on  a  case-by-case  basis  is  less  certain. 
That  is,  under  some  conditions  a 
revenue  to  variable  cost  ratio  of  160 
percent  may  yield  competitive  returns, 
while  under  others  its  yields  may  be  so 
high  as  to  imply  a  lack  of 
competitiveness.  In  recognition  of  the 
wide  range  of  circumstances  and 
conditions  which  determine  returns  to 
individual  units  of  traffic,  and  in  light  of 
our  experience  under  the  current 
standards,  the  cost  test  has  been  revised 
to  incorporate  this  accumulation  of 
experience  and  knowledge.  Two 
threshold  conditions  have  consequently 
been  formulated — one  above  and  one 
below  the  current  standard. 

The  lower  threshold  proposed  is  taken 
at  what  we  believe  to  be  a  reasonable 
approximation  of  full  or  total  cost — fully 
allocated  cost  using  the  current  cost  of 
capital.  This  lower  level  is  at  150 
percent  of  Rail  Form  A  Variable  Cost 
(variable  cost).  The  upper  level  is  taken 
at  180  percent  of  variable  cost,  is  based 
on  our  experience  to  date,  and 
represents  our  best  judgment  when  our 
scrutiny  should  be  intensified.  It  should 
be  noted  here  that,  while  we  must 
necessarily  establish  numerical 
standards,  we  are  dealing  in  an  area  in 
which  judgment  must  play  a  major  role 
and  in  which  mathematical  precision  is 
not  possible.  Should  the  standards  being 
proposed  here  be  adopted,  we  will 
continue  to  review  them,  and  to  revise 
them  further  if  necessary,  in  the  light  of 
experience. 

What  we  are  attempting  to 
accomplish  here  is  to  provide  clear 
guidelines  which  the  parties  can  follow 
and  which  will  provide  predictable 
measures  of  the  Commission’s  response 
to  given  factual  situations.  We  think  that 
the  creation  of  “presumptions”  may 
have  been  confusing,  and  may  have  led 
to  the  erroneous  perception  that  we 
have  eschewed  ratemaking  flexibility  in 
dealing  with  the  market  dominance 
issue.  We  are.  therefore,  framing  our 
proposed  standards  in  terms  of  what 
evidentiary  showing  is  necessary  for  the 
party  having  the  burden  of  establishing 
market  dominance  to  make  a  prima 
facie  case. 

Marked  dominance  is  a  threshold  test 
related  to  the  question  of  maximum 
reasonableness.  Section  10709  notes  that 
a  Hnding  of  market  dominance  does  not  . 
establish  a  presumption  of  rate 
unreasonableness.  However,  it  stands  to 
reason  that  if  a  rate  adjustment  results 
in  rates  at  a  level  which  will  be  found  to 
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be  reasonable,  the  market  dominance 
question  is  moot.  If,  therefore,  a  clear 
indication  of  which  rate  levels  are  not 
considered  unreasonably  high  is  ' 
possible,  it  should  be  possible  to 
eliminate  the  need  to  make  a  mauket 
dominance  finding  in  many  situations, 
thus  greatly  simplifying  ratemaking 
procedures.  We  believe  that  a  cost  of 
service  test  would  provide  the  best 
means  of  separating  those  instances  in 
v/hich  market  dominance  is  a  significant 
factor  as  opposed  to  those  cases  in 
which  it  is  of  academic  interest  only. 

Burden  of  Proof 

Because  there  appear  to  be  number  of 
misconceptions  about  the  distinctions 
between  the  burden  of  proof  and  the 
burden  of  producing  evidence,  and 
about  where  these  burdens  lie,  we  will 
address  this  subject  briefly  before 
moving  to  a  discussion  of  our  specific 
proposals  for  revising  the  market 
dominance  rules. 

A  clear  distinction  must  be  drawn 
between  the  burden  of  persuasion  and 
the  burden  of  producing  evidence.  All 
parties  may  have  the  burden  of 
producing  certain  available  evidence  in 
a  limited  number  of  situations  in  which 
they  may  not  have  the  ultimate  burden 
of  persuasion.  However,  the  burden  of 
persuasion  at  the  suspension  level 
remains  on  the  protestant  who  must 
affirmatively  demonstrate  the  existence 
of  market  dominance.  The  burden  of 
proof  in  any^proceeding  is  merely  the 
burden  of  persuading  the  finder  of  fact 
that  the  interpretation  of  evidence  urged 
is  correct.  In  all  instances  where  the 
shipper  has  the  statutory  burden  of 
proof,  he  must  still  persuade  the 
Commission  that  the  rail  carrier’s 
interpretation  of  the  evidence  adduced 
is  not  factually  accurate.  Even  where  the 
evidence  would  give  rise  to  a  rebuttable 
presumption,  adequate  explanation 
would  lead  to  a  finding  that  market 
dominance  does  not  exist. 

The  Proposed  Rules 

The  proposed  revisions  to  the  market 
dominance  rules  and  the  new  rules 
which  would  establish  a  zone  in  which 
rail  rate  changes  would  not  be 
suspended  or  investigated  are  set  out  at ' 
the  end  of  this  notice.  To  some  extent 
the  revised  market  dominance  rules 
would  duplicate  provisions  now  found 
in  the  present  rules.  In  particular,  the 
proposed  evidentiary  standards  set  forth 
as  49  CFR  1109.1(gK3)  overlap  to  some 
extent  those  found  in  paragraph  (a)  of 
the  present  rules.  Any  revised  rules 
finally  adopted  will  eliminate  these 
duplications. 

Rates  at  or  above  180  percent  of 
variable  cost. — Our  present  regulations 


include  a  rebuttable  presumption  that 
market  dominance  exists  where  a  rate 
exceeds  the  variable  cost  of  providing 
the  service  by  60  percent.  We  are  here 
proposing  a  standard  under  which  a 
prime  facie  case  that  market  dominance 
exists  can  be  made  by  a  protestant 
which  shows  (using  the  Kearney  study 
or  other  acceptable  data]  that  a  rate 
exceeds  variable  cost  by  180  percent  or 
more.  Should  the  basis  of  calculating 
Rail  Form  A  costs  or  its  definition  be 
altered  by  the  Commission's  decision  in 
Ex  Parte  No.  355,  Cost  Standards  for 
Railroad  Rates,  the  180-percent 
threshold  would  be  replaced  by  a  new 
value  which  bears  the  same 
approximate  relationship  to  full  costs  of 
service.  Under  this  proposal  150  percent 
of  variable  cost  is  taken  to  be  full  cost  of 
service. 

We  wish  to  stress  that  a  finding  of 
market  dominance  does  not  necessarily 
mean  that  a  captive  shipper  has  been  or 
will  be  abused.  It  only  indicates  that 
there  is  potential  for  abuse  and  that  the 
possibility  of  regulatory  intervention 
must  be  retained  to  safeguard  against 
abuse.  For  example,  a  high  revenue  to 
cost  ratio  resulting  from  demonstrated 
cost  reduction  as  a  result  of  new  and 
improved  technological  or  managerial 
efficiencies  does  not  necessarily 
indicate  rate  unreasonableness.  The  180 
percent  is  our  best  judgment  as  to  when 
our  scrutiny  should  intensify.  We  seek 
comments,  in  particular,  as  to  whether 
some  higher  or  lower  revenue-to-cost 
ratio  would  better  achieve  the  same 
purposes. 

Rates  at  or  below  150  percent  of 
variable  cost. — We  are  considering 
adopting  a  policy  that  rates  not 
exceeding  150  percent  of  variable  cost 
will  not  be  suspended  or  investigated 
under  section  10707  on  the  issue  of 
maximum  reasonableness.  Our  decision 
served  February  5, 1979,  in  Ex  Parte  No. 
320,  Special  Procedures  for  Making 
Findings  of  Market  Dominance,  notes 
that  the  nationwide  average  ratio  of 
fully  allocated  costs  (if  the  current  10.6 
percent  cost  of  capital  is  used)  to 
variable  costs  (of  Rail  Form  A 
embedded  debt  level]  is  almost  141 
percent.  Our  best  estimate  of  fully 
allocated  cost,  using  the  present  46 
percent  maximum  tax  rate  with  an 
appropriate  allowance  for  federal 
income  taxes,  is  approximately  149-  to 
153-percent  of  variable  cost.’  We 
therefore  believe  a  150  percent  threshold 
figure  is  a  reasonable  estimation  of  an 
appropriate  no-investigate  floor,  using 


^  See  pleadings  of  Consumers  Power  Company, 
Tiled  March  22. 1979,  The  National  Industrial  Traffic 
League,  filed  March  29, 1979,  and  The  Fertiliser 
Institute,  Hied  March  29, 1979  in  Ex  Parte  32a 
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the  statutory  maximum  tax  rate. 
Comment  is  invited  as  to  whether  the 
Commission  should  use  the  statutory  tax 
rate  or  the  effective  tax  rate  for  this 
purpose.  The  Commission’s  analysis 
indicates  that  using  the  effective  tax 
^rate  in  connection  with  a  10.6  after  tax 
rate  of  return  would  yield  a  revenue  to 
variable  cost  ratio,  based  on  1975  data, 
of  approximately  140  percent. 

Should  v£uiable  costs  be  redefined  by 
Ex  Parte  No.  355,  tins  threshold  would 
also  be  replaced  by  another  which 
embodied  the  same  concept.  The 
purpose  of  a  no-investigate  floor  such  as 
this  is  to  encompass  transportation 
charges  which  currently  are  unlikely  to 
be  investigated  in  light  of  post-4R  Act 
Commission  policies.  Formal 
enunication  of  this  approach  should 
make  all  concerned  aware  that  we  will 
not  interfere  with  carrier  adjustments 
needed  to  bring  rates  in  line  with 
economic  costs. 

The  fully  allocated  cost  concept 
represents  what  is  currently  our  best 
estimate  of  the  full,  long-run  cost  of 
providing  specific  services.  Obviously, 
this  estimate  is  subject  to  refinement 
over  time.  It  has  been  the  policy  of  the 
Commission  not  to  require  carriers  to 
charge  rates  which  do  not  fully 
compensate  them  for  their  costs.  While 
carriers  may  in  the  short  run  choose  to 
provide  services  at  less  than  full  cost, 
the  public  interest  is  not  served  by 
requiring  them  to  do  so  in  the  long  run  or 
in  the  short  run.  Suspension  and 
investigation  procedures  of  tariffs  up  to 
this  level,  therefore,  are  not  useful. 

We  believe  that  the  threshold 
reasonableness  level  would  be 
consistent  with  our  continuing  statutory 
obligation  to  aid  the  railroads  in 
attaining  adequate  revenue  levels.  We 
would  like  to  make  clear  here  that 
nothing  in  this  proposal  would  affect  our 
ability  to  investigate  undue 
discrimination,  inadequate  service,  or 
inefficient  management. 

The  effect  of  this  proposal  would  be 
twofold.  First,  it  would  mean  that  an 
increase  resulting  in  a  rate  below  the 
150  percent  level  would  not  be 
suspended  or  investigated  based  on 
allegations  of  unreasonableness.  Thus,  it 
would  eliminate  the  need  to  make  a 
market  dominance  determination. 

Second,  it  would  leave  an  affected 
shipper  with  no  recourse  except  to  file  a 
formal  complaint  under  section  11701, 
after  the  rate  takes  effect.  In  a  a  formal 
complaint  proceeding  attacking  an 
existing  rate,  the  shipper  has  the  burden 
of  proof  on  market  dominance  since  it 
must  prove  the  rate  unreasonably  high 
under  section  556(d]  of  the 
Administrative  Procedure  Act,  5  U.S.C. 

§  556(d].  This  section  places  the  burden 
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of  proof  on  the  proponent  of  an  order 
(absent  a  different  burden  of  proof  in  a 
particular  statute).  Here,  the 
complaining  shipper  would  be  the 
proponent  of  an  order  that  the  rate  is 
unreasonable.  The  proposed  cost  of 
service  test  would  not  be  the  sole 
criterion  for  judging  market  dominance 
in  complaint  cases  concerning  rates  with 
in  this  range.  Rather,  market  dominance 
would  have  to  be  established  by  speciHc 
evidence  of  the  type  indicated  in 
paragraph  (g)(3]  of  the  proposed  rules. 

We  seek  comments  on  the  use  of  a 
revenue  to  variable  cost  ratio  to  set  a 
threshold  reasonableness  level,  on  the 
use  of  the  specific  150  percent  level 
specified  in  the  Proposed  Rules,  and  on 
any  perceived  benehts  or  detriments  to 
this  approach. 

Rates  within  150  and  180 percent  af 
variable  cost. — A  third  category,  rates 
between  150  and  180  percent  of  variable 
cost,  appears  to  call  for  different 
treatment.  We  do  not  believe  that  it  is 
possible  to  pre-classify  rates  within  the 
propsed  150-180  grouping  as  the  product 
of  either  the  presence  or  absence  of 
competition.  While  the  various 
competitive  aspects  relating  to  most  of 
these  rates  is  indeterminant,  it  has  been 
our  experience  under  the  4-R  Act  that  at 
least  a  substantial  number  of  rate 
increases  would  not  be  considered 
unreasonble  even  if  market  dominance 
were  presumed.  We  propose,  therefore, 
to  make  no  asumption  as  to  the 
competitive  circumstances  in  these 
situations,  but  to  require  the  person 
having  the  burden  of  proof  in  the 
particular  case  to  prove,  by  specific 
facts,  the  presence  or  absence  of  market 
dominance  or  effective  competition 
under  the  guidelines  outlined  below, 
without  the  use  of  any  presumptions. 

This  approach  initially  seems  to  be  most 
consistent  with  our  overall  rail  rate 
policies.  Additional  flexibility  would  be 
accorded  by  the  zone  of  rate  freedom 
proposed  below. 

It  is  also  possible  to  presume  market 
dominance  on  rates  exceeding  180 
percent  of  variable  cost,  and  presume 
effective  competition  on  all  others. 

Other  alternatives  may  be  suggested  by 
the  participants.  We  seek  comments  as 
to  which  alternative,  whether  mentioned 
here  or  suggested  by  concerned  persons, 
would  be  the  most  effective  means  of 
measuring  the  threshold  market 
dominance  test. 

To  identify  factual  patterns  which 
imply  the  presence  or  absence  of 
effective  competition  in  the  150-  to  180- 
percent  of  variable  cost  range,  the 
Commission  must  have  information  on 
the  transportation  characteristics  of  the 
commodity  involved  and  other  relevant 
considerations  affecting  the  traffic. 


Parties  with  the  burden  of  proof  may 
submit  any  relevant  evidence  in 
attempting  to  meet  their  burden  of  proof; 
examples  of  evidence  they  may  submit 
are  described  in  paragraph  (g)(3)  of  the 
proposed  rule. 

In  addition  to  this  proposed 
foundation,  we  are  considering  adoption 
of  a  proposal  which  would  extend  a  no¬ 
suspend,  no-investigate  zone  to  rate 
increases  which  would  result  in  rate-to- 
variable  cost  ratios  of  more  than  150 
percent.  This  is  not  the  same  as  an 
absolute  zone  of  reasonableness,  since 
those  affected  would  still  be  able  to  file 
a  formal  complaint  under  section  11701. 

Two  alternatives  have  been 
suggested.  Under  the  first,  reflected  in 
,our  proposed  rule,  the  railroads  would 
be  able  to  increase  rates  by  up  to  7 
percent  per  year  without  fear  of 
investigation.^ This  would  apply  to  all 
traffic  regardless  of  individual  ratio-cost 
relationships.  It  has  been  suggested  that 
the  zone  might  encourage  speedier 
reaction  to  developing  market 
conditions  and  provide  a  greater 
measure  of  certainty  as  to  carrier  ability 
to  recoup  increased  costs  which  affect 
ail  commodities.  The  second  alternative 
would  limit  the  use  of  the  zone  to  those 
rates  with  revenue  to  cost  ratios  on  the 
base  date  of  not  greater  than  180 
percent.  Under  this  version,  a  carrier 
with  a  rate  which  had  a  180-percent 
revenue  to  variable  cost  ratio  could  use 
the  zone  to  increase  the  ratio  to  roughly 
192.6  percent  while  a  rate  which  was  181 
percent  would  not  come  within  this  rate 
flexibility  zone. 

The  argument  in  favor  of  this  version 
is  that  more  selective  and  innovative 
rail  pricing  and  marketing  techniques 
might  be  encouraged.  Still  another 
variation  would  place  a  180-percent  rate 
to  variable  cost  ceiling  on  any  increase 
that  could  take  advantage  of  the  no¬ 
suspend,  no-investigate  provision.  We 
request  the  views  of  all  concerned  as  to_ 
which  of  these  is  more  appropriate, 
whether  some  other  type  of  zone  (e.g., 
based  on  rate  of  inflation)  is  preferable, 
whether  different  percentage  figures  are 
called  for,  or  whether  other  alternative 
approaches  are  superior. 

We  also  believe  that  the  no-suspend 
zone  should  not  be  applied  to  rates 
where  the  Commission  has  found 
market  dominance  and  prescribed 
maximum  rate  levels,  since  such  action 
would  increase  the  previously- 


*  Downward  changes  (market  dominance  is  not 
an  issue  here)  would  be  permitted  by  the  same  or  a 
larger  amount,  subject  to  the  statutory  provision 
that  a  rate  could  not  be  reduced  to  a  level  at  which 
it  does  not  contribute  to  going  concern  value.  The  7 
percent  standard  would  apply  to  the  rate  level  and 
not  to  the  revenue-cost  relationship. 


established  profit  margins  above  the 
level  we  had  previously  determined  to 
be  reasonable. 

Illustrations  of  the  effect  of  the 
proposed  rules. — In  order  to  clarify  the 
proposed  procedures,  several 
illustrations  are  provided  below: 

Example  1 

Rate  Action:  Rate  raised  from  120 
percent  to  130  percent  of  variable 
costs. 

Protests:  At  suspension  level,  protestant 
is  effectively  limited  to  challenging 
cost  data  submitted  in  any  advance 
rail  justification  and  showing  rate 
exceeds  150  percent  of  variable  costs. 
If  unable  to  show  this,  the  rate  goes 
into  effect. 

Shipper  recourse:  Complaint  procedures 
(section  11701)  after  rate  is  effective. 

Example  2 

Rate  Action:  Rate  raised  from  120 
percent  to  151  percent  of  variable 
cost. 

Protests:  Rate  exceeds  150  percent  of 
variable  cost  and  the  increase 
exceeds  the  7-percent  zone.  Protestant 
has  burden  of  showing  at  the 
suspension  level  a  likelihood  of 
market  dominance.  Protestant  must, 
as  a  minimum,  address  guidelines 
established  by  the  Commission. 
Carrier  can  rebut  shipper’s  evidence. 
Commission  makes  determination  on 
facts  presented  and  will  consider 
suspension  or  investigation  only  if 
shipper  establishes  the  presence  of 
market  dominance. 

Example  3A 

Rate  Action:  Rate  increased  from  191  to 
201  percent  of  variable  cost.  The 
increase  is  5.2  percent  of  total 
previous  rate. 

Protests:  Since  increase  falls  within  the 
zone  (7  percent).  Commission  will  not 
suspend  or  investigate. 

Shipper  recourse:  Complaint  procedure. 

Example  3B 

Rate  Action:  Same  as  3A  above. 

Protests:  Assume  that  the  zone  does  not 
apply  to  rates  in  excess  of  180  percent 
of  variable  cost.  The  shipper  must 
present  data  to  show  that  the  rate 
exceeds  180  percent.  The  carrier  may 
rebut  by  establishing  the  absence  of 
market  dominance. 

Example  4 

Rate  Action:  Rate  increased  from  175  to 
190  percent.  The  rate  increase  is  10 
percent  of  the  previous  base  rate. 
Protests:  At  the  suspension  level,  once 
the  rate  to  costs  ratios  are 
established,  the  carrier  again  bears 
the  burden  of  showing  that  there  is 


Federal  Register  /  Vol.  45,  No.  12  /  Thursday,  January  17,  1980  /  Proposed  Rules 


3357 


effective  competition  under  guidelines 
established  by  the  Commission.  If  it 
does  not  carry  that  burden, 
suspension  and/or  investigation  is 
possible  but  not  mandatory. 

Example  5 

Rate  Action:  Initial  rate  established  at 
160  percent  of  variable  cost. 

Protests:  The  7-percent  zone  would  not 
apply  to  initial  rates.  Since  the  rate 
falls  at  180  percent  of  variable  cost, 
the  protestant  would  have  to  prove 
market  dominance  exists  as  rate  is 
within  the  150-180  percent  of  variable 
cost  range. 

Example  6 

Complaint:  A  complaint  attacking  an 
existing  rate  at  179  percent  of  variable 
cost  is  initiated. 

Burden  of  Proof:  Since  the  rate  in  effect 
is  below  180  percent  of  variable  cost, 
the  complainant  has  the  burden  of 
proof  on  both-the  issues  of  market 
dominance  and  reasonableness 
without  the  aid  of  presumptions. 

Example  7 

Complaint:  A  complaint  atacking  an 
existing  rate  at  200  percent  of  variable 
cost  is  initiated. 

Burden  of  Proof:  Since  the  rate  in  effect 
exceeds  180  percent  of  variable  cost, 
the  carrier  must  rebut  this  evidence 
with  proof  of  effective  competition. 
The  issue  of  reasonableness  must  be 
addressed  by  the  complainant. 

Other  matters. — In  addition  to  the^ 
proposed  changes  in  the  market 
dominance  standards  and  the 
introduction  of  the  zone  of 
reasonableness  concept  we  plan  to 
undertake  a  comprehensive  program  to 
consider  exemptions  from  regulation 
under  section  10505  of  the  Interstate 
Commerce  Act.  We  believe  that  such  a 
program  represents  an  integral  part  of 
our  regulatory  scheme.  The  use  of  these 
exemptions  would  improve  our  function 
by  permitting  us  to  concentrate  our 
resources  on  those  markets  where 
competitive  forces  may  be  inadequate  to 
protect  the  public  interest.  We  seek 
comments  on  the  practicability  of  the 
proposed  rule  revisions  generally;  we 
seek  suggestions  of  alternative  means  of 
rationalizing  and  simplifying  the  market 
dominance  standards. 

We  invite  comments  on  whether  and 
how  separate  treatment  should  be 
accorded  situations  (e.g.,  absorption  of 
switching  charges)  where  the  dispute  as 
to  reasonableness  is  between  carriers, 
as  opposed  to  carrier  and  shipper.  We 
'  ask  for  comments  as  to  the  most 
appropriate  tests  where  charges  for 
distinct  services  other  than  line-haul 
transportation  are  in  question. 


It  does  not  appear  that  this  action  will 
signiHcantly  affect  either  the  quality  of 
the  human  environment  or  conservation 
of  energy  resources. 

Proposed  Rules 

§1109.1(9)  (Revisedl 

49  C.F.R.  1109.1(g)  would  be  amended 
to  read  as  follows: 

***** 

(g)(1)  In  a  proceeding  involving  a 
determination  of  market  dominance, 
evidence  that  the  rate  in  issue  exceeds 
the  variable  cost  of  providing  the  service 
by  80  percent  or  more  will  establish  a 
prima  facie  case  that  the  carrier  whose 
rate  is  in  issue  has  market  dominance 
over  the  traffic  or  movement. 

(2)  In  a  proceeding  involving  a 
determination  of  market  dominance  in 
which  the  evidence  establishes  that  the 
rate  in  issue  exceeds  the  variable  cost  of 
providing  the  service  by  less  than  80 
percent  by  more  than  50  percent,  the 
question  whether  the  carrier  whose  rate 
is  in  issue  has  market  dominance  over 
the  traffic  or  movement  will  be 
determined  on  the  basis  of  all  the 
evidence  presented. 

(3)  In  a  proceeding  involving  a 
determination  of  market  dominance, 
evidence  that  the  rate  in  issue  exceeds 
the  variable  cost  of  providing  the  service 
by  50  percent  or  less  will  establish  a 
prima  facie  case  that  there  is  effective 
competition  and  that  the  carrier  whose 
rate  is  in  issue  does  not  have  market 
dominance  over  the  traffic  or  movement. 

(4)  The  party  having  the  burden  of 
proof  may  present  any  relevant 
evidence  pending  to  show  the  presence 
or  absence  of  market  dominance 
including  evidence  which  addresses  the 
following  issues: 

(i)  Whether  the  affected  commodity  is 
in  bulk  form,  the  distance  involved  and 
whether  water  competition  is  available. 

(ii)  Federal  or  state  restriction  on 
highway  transportation. 

(iii)  The  availability  of  transportation 
alternatives  including  intermodal  or 
private  fleet.  Evidence  on  this  issue 
should  address: 

(A)  The  availability  of  transportation 
services  and  rates  offered  by  other  rail 
carriers,  modes  or  combination  thereof 
to  the  affected  shipper. 

(B)  The  availability  of  private  carriage 
to  the  affected  shipper. 

(C)  The  use  of  alternative 
transportation  services  and  rates  by 
other  affected  or  similarly  situated 
shippers  not  participating  in  the  protest. 

(D)  The  use  of  private  carriage  by 
other  affected  or  similarly  situated 
shippers  not  participating  in  the  protest. 


(iv)  The  existence  of  geographic  or 
market  competition.  Evidence  on  this 
issue  should  address: 

(A)  The  existence  of  alternative 
markets  for  the  shipper  or  restrictions 
on  such  alternatives. 

(B)  The  existence  of  alternative 
sources  for  the  receiver  or  restrictions 
on  such  alternatives. 

(v)  The  relationship  between 
transportation  cost  and  delivered  price. 

A  new  §  1109.2  would  be  added  to  49 
CFR: 

§  1109.2  No-suspend,  no-investigate  zone. 

(a)  A  railroad  rate  increase,  other  than 
an  increase  collectively  considered  by  a 
rate  bureau,  will  not  be  suspended  or 
investigated  by  the  Commission  on  the 
ground  that  it  may  be  unreasonable — 

(1)  If  the  rate  in  issue  exceeds  the 
variable  cost  of  providing  the  service  by 
50  percent  or  less;  or 

(2)  If  the  rate  in  issue  exceeds  the 
variable  cost  of  providing  the  service  by 
more  than  50  percent  and  if  the 
increased  rate  exceeds  by  7  percent  or 
less  the  rate  in  effect  on  January  1  of  the 
year  in  which  the  increase  is  to  become 
effective. 

(b)  A  railroad  rate  decrease  will  not 
be  suspended  or  investigated  by  the 
Commission  on  the  ground  that  it  is 
unreasonable  if  the  rate  at  issue  equals 
or  exceeds  the  variable  cost  of  providing 
service. 

(49  U.S.C.  §  10321,  5  U.S.C.  §  553.) 

Dated:  December  18, 1979. 

By  the  Commission,  Chairman  O’Neal,  Vice 
Chairman  Stafford,  Commissioners  Gresham. 
Clapp,  Christian,  Trantum,  Gaskins,  and 
Alexis.  ' 

Agatha  L  Mergenovich, 

Secretary. 

Appendix 

Note. — ^This  appendix  will  not  appear  in 
the  CFR. 

Using  the  One  Percent  Waybill  Sample  as 
the  primary  data  base,  a  revenue  contribution 
study  for  1977  has  been  developed  for  the 
Commission  by  A.  T.  Kearney,  Inc.  (contract 
ICC  78-C-0006).  While  the  waybill  contains 
revenue  data  for  each  movement,  variable 
and  fully -allocated  costs  had  to  be  estimated. 
Variable  costs  represent  those  expenses 
which,  over  the  long-term,  vary  with  the 
volume  of  traffic  handled.  The  variable  costs 
are  computed  at  percentages  of  freight 
operating  expenses,  rents  and  taxes  and 
include  an  allowance  for  the  cost  of  equity 
capital  invested  in  transportation  property 
plus  interest  on  borrowed  capital  invested  in 
such  property.  No  provision  is  made  for 
income  taxes.  The  fully-allocated  costs 
include  the  variable  costs  plus  the  remaining 
body  of  constant  expenses  not  assignable  to 
a  given  volume  of  traffic.  The  fully-allocated 
costs  were  developed  for  these  movements 
with  constant  costs  distrubuted  on  two  bases. 
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i.e.,  ton  and  ton-mile,  and  the  dollar  or  ratio 
basis. 

Rail  Form  A  costs,  applied  to  the  aggregate 
expenses  and  statistics  of  the  carriers  whose 
principal  operations  are  conducted  in  a 
particular  territory,  are  utilized  to  calculate 
variable  and  fully-allocated  costs  by  type  of 
cars,  net  loads,  and  varying  lengths  of  haul 
for  each  ICC  cost  territory.  Rail  Form  A  can 
also  be  applied  to  calculate  such  costs  for 
individual  railroads. 

Rail  Form  A  is  a  standard  costing  formula 
that  can  be  adjusted  to  reflect  a  wide  variety 
of  circumstances  for  use  by  all  parties 
involved  in  a  proceeding. 

Costs  were  separately  estimated  for  TOFC 
and  carload  movements  using  both  regional 
and  individual  railroad  average  unit  costs  in 
parallel.  Regional  costs  were  based  on  the 
following  standard  cost  regions: 

Region  1:  New  England 
Region  II:  Official  Territory  (excluding  New 
England) 

Region  IV:  Southern  Region 
Region  V:  Western  District  (excluding 
Mountain-Pacific  and  Trans  territory-) 
Region  VI:  Mountain  Pacific  and  Trans 
territory 

Costs  were  calculated  using  the  1976 
Carload  Cost  Scales  for  regional  cost  and 
1976  individual  carrier  data  for  individual 
carrier  costs.  Both  were  updated  to  reflect 
cost  changes  to  1977. 

Using  complex  and  highly  sophisticated 
computer  techniques  each  of  over  180,000 
movements  were  individually  costed  and 
compared  with  the  corresponding  revenue  on 
the  basis  of  both  STCC  and  SPC  commodity 
classifications.  The  procedure  for  applying 
Rail  Form  A  costs  was  based  on  the 
methodology  specified  in  “Rail  Carload  Cost 
Scales  iCl.”  The  cost  computations  generally 
conform  with  the  cost  methods  employed  by 
the  Commission  in  Ex  Parte  No.  270 — 
Investigation  of  Freight  Rate  Structure  of 
Railroads.  In  addition,  as  costs  were  adjusted 
upward  or  downwards,  the  residuals  were 
“made  whole”  i.e.,  spread  over  the  remaining 
unchanged  expenditures. 

The  specific  adjustments  used  are  detailed 
below: 

Terminal  Switching  Adjustment 

The  origin  and  destination  terminal 
switching  costs  per  carload  (Table  10  costs) 
were  reduced  for  movements  consisting  of 
more  than  five  carloads  on  the  basis  of  a 
sliding  scale  adapted  from  the  “Improved 
Regulatory  Costing  Methodology  for 
Railroads  . . ."  publication  dated  November 
1977.  Exhibit  1  illustrates  the  adjustment 
factors  applied. 

The  switching  cost  reductions  were  made 
whole  to  the  origin  and  destination  terminal 
switching  cost  fields  by  region  for  those 
movements  considered  single-car  movements 
for  cost  modification  purposes  (carloads  from 
1  to  5). 

Station  Clerical  Adjustment 

The  origin  and  destination  station  clerical 
costs  (Table  18  costs)  were  reduced  for 
movements  consisting  of  more  than  five  cars 
by  assigning  75  percent  of  the  cost  on  a  per 
car  basis,  and  25  percent  of  the  cost  on  a  per 
shipment  basis.  The  cost  reduction  was  made 


whole  to  movements  with  1  to  5  carloads  by 
region. 

This  adjustment  also  applies  to  the  transit 
billing  modification  explained  later  herein. 

Variable  Freight  Train  Car  Cost  Adjustment 

The  origin  and  destination  variable  fi-eight 
train  car  costs  (Table  11  costs)  were  reduced 
for  movements  with  more  than  five  carloads. 
Multiple  car  movements  (carloads  of  6  to  49) 
received  a  25  percent  reduction  per  car  at 
both  origin  and  destination,  and  trainload 
unit  trail!  movements  received  a  50  percent 
reduction  per  car  at  origin  and  destination. 
The  car  cost  reductions  were  made  whole  by 
region  to  movements  with  1  to  5  carloads. 
Where  the  car  was  other  than  railroad 
owned,  the  car  ownership  costs  were 
removed  from  variable  and  fully  allocated 
costs. 

Inter-Intra  Train  Switching  Adjustment 

The  inter-intra  train  switching  costs  on  a 
per  car-mile  basis  shown  in  Appendix  C  of 
the  Carload  Cost  Scales  (variable,  constant, 
non-capital)  were  deducted  from  Table  3 
Line-Haul  costs  for  movements  with  50  or 
more  carloads.  The  variable  portion  of  the 
reduction  was  made  whole  to  the  through 
cost  per  car-mile  cost  by  region  for 
movements  with  1  to  49  carloads,  and  the 
constant  portion  was  made  whole  to  the 
fully-allocated  costs  by  region  for  movements 
with  1  to  49  carloads. 

Interchange  Adjustment 

The  interchange  switching  costs  on  a  per 
car-mile  basis  shown  in  Appendix  B  of  the 
-  Carload  Cost  Scales  were  removed  from 
Table  3  Line-Haul  costs  for  all  movements 
(variable,  constant  capital  and  non-capital). 
For  those  movements  receiving  interchange 
switching  service,  the  Table  12  interchange 
costs  per  car  per  interchanged  are  included  in 
the  cost  calculations.  The  variable  (capital 
and  non-capital)  interchange  costs  per  car 
appears  in  the  interchange  cost  field  by 
region,  and  the  constant  (capital  and  non¬ 
capital)  interchange  cost  per  car  is  included 
in  the  iblly-allocated  cost  field  (ton  and  ton- 
mile  and  the  dollar  basis).  In  the  case  of 
trainload/unit  train,  interchange  cost  per  car 
were  reduced  by  50  percent.  The  interchange 
costs  from  Table  12  were  made  whole  for 
single  car  and  multiple  car  movements. 

Due  to  the  transportation  characteristics 
associated  with  grain  and  grain  products, 
additional  adjustments  were  necessary  for 
specific  movements  as  follows: 

Transit  Billing  Adjustment 

The  origin  and  destination  terminal  station 
clerical  costs  were  doubled  for  all 
movements  specifying  transit.  The  station 
clerical  costs  were  made  whole  by  reducing 
such  costs  by  region  on  those  movements  not 
receiving  the  adjustment. 

Grain  Door  Adjustment 

A  separate  cost  field  was  added  to  the 
origin  terminal  costs  if  the  movement  was  a 
whole  grain  commodity  (SPC  2,  3,  4,  5) 
moving  in  a  boxcar  (car  type  1,  2,  3).  This  cost 
was  made  whole  by  origin  region  to  those 
movements  not  receiving  the  cost.  The  make 
whple  adjustment  was  applied  to  the  origin 
terminal  special  services  cost  field. 


Export  Adjustment 

A  separate  cost  field  was  added  to  the 
destination  terminal  costs  for  grain  or  grain 
product  commodities  (SPC  2,  3,  4,  5,  33,  34,  35, 
36,  37)  of  the  rate  specified  export  and  the 
movement  was  destined  to  a  Gulf  port  or  a 
North  Pacific  port.  Export  grain  movements 
destined  for  the  Gulf  ports  received  an 
additional  five  days  worth  of  car  costs,  and 
those  destined  for  the  North  Pacific  ports 
received  an  additional  three  days  worth  of 
car  costs.  The  cost  was  made  whole  by 
destination  region  to  those  movements  not 
receiving  the  cost.  The  make  whole 
adjustment  was  applied  to  the  destination 
terminal  variable  freight  train  car  cost  field. 

In-Transit  Inspection  Adjustment 

A  separate  cost  field  was  added  to  the 
destination  terminal  costs  for  all  whole  grain 
(SPC  2,  3,  4,  5)  movements  regardless  of  car 
type.  The  cost  consists  of  3.5  days  worth  of 
car  costs  plus  terminal  switching  costs 
associated  with  an  additional  8.68  switching 
minutes  per  car.  One  in-transit  inspection  per 
movement  was  the  cost  base.  The  car  cost 
portion  was  made  whole  by  region  to  the 
destination  terminal  variable  freight  train  car 
cost  field  and  the  switching  cost  portion  was 
made  whole  to  the  destination  terminal 
switching  cost  field. 

Actual  Vs.  Minimum  Weight 

Numerous  lightloading  commodities  do  not 
meet  tariff  minimum  weights  even  when 
loaded  to  full  visible  capacity  (LFVC).  Since 
the  actual  weight  being  carried  is  a  critical 
factor  in  estimating  costs,  a  downward 
adjustment  was  made  to  lading  costs  for 
selective  commodities  when  it  appeared  to  be 
the  minimum  weight.  Weights  appearing  as 
even  thousands  of  pounds  (i.e.,  10,000, 11,000, 
12,000)  were  taken  as  LFVC  and  were 
adjusted  by  the  following  factors: 

Exhibit  2 

Minimum  Weight  Agreement  Adjustment  Factors 

[Ton  field  multiplier) 


Commodity  Costing 

tons 


STCC: 

260  . 0.8865 

261  . 0.9847 

262  . 0.8865 

263  . 0.8865 

264  . 0.8064 

265  _ 0.8565 

266  _ 0.9007 

267  . . . _....r _  0.8865 

268.. _ 0.8865 

269 . 0.8865 

011 . . . - . .  0.9664 

012 . 0.9699 

013 _ 0.9922 

014 . 0.9645 

015 . 0.9645 

016 . 0.9645 

017 . 0.9645 

018 .  0.9645 

019 _ 0.7597 


Multiple-car  movements  (carloads  greater 
than  five)  are  recording  in  the  Waybill 
Sample  as  EM-5’s.  The  EM-5  program  masks 
the  actual  number  of  cars  in  a  multiple  car 
movement.  Using  sampling  techniques,  an 
estimate  of  the  number  of  cars  for  selected 
SPC  commodity  groups  was  derived.  The 
results  of  this  special  study  is  as  follows: 
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There  are  a  number  of  technical  limitations 
on  the  development  of  revenue  contribution 
studies  which  influence  their  reliability  as 
indices  of  carrier  costs.  These  include: 

1.  The  Rail  Form  A  (FRA)  costing  system  is 
based  on  allocations  of  historic  expenses,  not 
the  actual  cost  incurred  on  individual 
movements.  However,  the  Ex  Parte  No.  270 
adjustments  employed  herein  are  designed  to 
more  accurately  reflect  the  transportation 
characteristics  of  the  movements  costed. 
Moreover,  RFA  costs  are  calciilated  under 
Commission  guidelines  which  permit 
consistent  comparisons  for  ev^uating  the 
reasonableness  of  freight  rate  proposals  in 
ratemaking  proceedings. 

2.  The  1  percent  Waybill  Sample  itself 
contained  numerous  data  errors  and 
omissions,  even  after  a  sophisticated  program 
by  Princeton  University  corrected  large 
numbers  of  incomplete  and  previously 
incorrect  records  and  added  detailed  routing 
and  mileage  information.  About  7  percent  of 
the  records  were  too  incomplete  to  be  costed 
and  another  2  percent  of  the  records 
contained  information  which  resulted  in 
unreasonable  ratios  of  revenue/variable  cost 
and  had  to  be  discarded. 


Exhibits 


Origin-Oestinatlon  Terminal  Switching  Cost 
Adjustment  Factors 

{Percent  reduction] 


Movvnent  Carloads 

Per  Car 

a 

12 

y 

19 

ft  ...  -  . 

24 

28 

. : . - . — 

31 

11  . . 

34 

19  . 

37 

39 

41 

15  .  . . . 

43 

16-17  -  . 

45 

16-20  . . 

47 

21-25  .  . - . 

54 

26-30  .  . . . 

60 

31-^0  . 

66 

72 

75 

(FR  Doc.  80-1481  Filed  1-16-80;  8:45  am) 
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3.  Sampling  accuracy  within  the  1  percent 
Waybill  Sample  itself  is  a  limitation.  RFA 
costs  have  been  applied  on  a  record-by- 
record  basis,  but  the  smaller  the  number  of 
observations,  the  more  the  information  is 
subject  to  uncertainty.  For  example,  some  of 
the  smaller  reporting  railroads,  (such  as  the 

Long  Island  Railroad)  and  commodities  (such  • 

as  Processed  Linseed  Products)  may  have 
less  than  25  records  reported  in  the  sample. 

4.  Unit  train  movements  are  not  fully 

reflected  in  the  revenue/variable  cost  ratio  _  .  . 

for  some  commodities.  For  example,  revenue- 
cost  ratios  on  coal  movements  are  misleading 
in  that  unit  train  coal  movements  were  not 
fully  reflected  in  the  EM-5  waybill  selection 
process.  Multiple-car  adjustments  have  been 
incorporated  in  the  underlying  calculations 
for  EM-5  waybills  and  multiple-car 
movements  in  accordance  with  a  scale  for 
v  discounting  switching  costs,  freight-car  costs 
and  station-clerical  costs. 

5.  Only  direct  costs  and  revenues  are 
considered.  Accessorial  charges  such  as 

diyersion  and  reconsignment  are  typically  ^ 

excluded.  Due  to  the  nature  of  transit,  it  was 

not  possible  to  consider  all  revenues  and 

costs  associated  with  commodities  that  incur 

transit.  Consequently,  it  was  necessary  to 

limit  the  analysis  to  only  the  inbound  leg  of  a  ' 

transit  movement.  Thus,  revenue/ variable 

cost  ratios  on  transited  commodities  such  as 

wheat  are  distored.  , 

6.  TOFC  costs  for  single-trailer  movements 
are  slightly  overstated.  The  procedures  for 
TOFC  costing  assumed  an  average  of  1.8 
trailers  per  flat  car.  Therefore,  the  revenue/ 
cost  ratios  for  single-trailer  movements  are 
somewhat  understated. 

The  reader  is  cautioned  to  consider  the 
caveats  above  in  using  this  data  base.  By 
making  this  information  (summary  reports 

and  tapes)  available,  the  Commission  has  i  .  .  ,  ' 

provided  a  data  base  which  may  be  used  to 
evaluate  the  relative  profitibility  of  various 
rail  traffic. 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
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authority,  filing  of  petitions  and 
applications  and  agency  statements  of 
organization  and  functKXis  are  examples 
of  documents  appearing  in  this  section. 


ADVISORY  COUNCIL  ON  HISTORIC 
PRESERVATION 

Meeting 

Notice  is  hereby  given  in  accordance 
with  Section  800.6(d)(3)  of  the  Council’s 
regulations,  “Protection  of  Historic  and 
Cultural  Properties”  (36  CFR  Part  800), 
that  the  Advisory  Council  on  Historic 
Preservation  will  meet  on  February  6-7, 
1980,  at  9:00  a.m.  in  the  Cash  Room, 
Department  of  the  Treasury,  15th  and 
Pennsylvania  NW.,  Washington,  D.C. 

The  Council  was  established  by  the 
National  Historic  Preservation  Act  of 
1966  (Pub.  L.  89-665,  as  amended.  Pub.  L 
94-422)  to  advise  the  President  and 
Congress  on  matters  relating  to  historic 
prese^ation  and  to  comment  upon 
Federal,  federally  assisted,  and  federally 
licensed  undertakings  having  an  effect 
upon  properties  listed  in  or  eligible  for 
inclusion  in  the  National  Register  of 
Historic  Places.  The  Council’s  members 
are  the  Secretary  of  the  Interior; 

Housing  and  Urban  Development; 
Commerce;  Treasury;  Agriculture; 
Transportation;  State;  Defense;  Health, 
Education  and  Welfare;  and  the 
Smithsonian  Institution;  the  Attorney 
General;  the  Administrator  of  the 
General  Services  Administration;  the 
Chairman  of  the  Council  on 
Environmental  Quality;  the  Chairman  of 
the  Federal  Council  on  the  Arts  and 
Humanities;  the  Architect  of  the  Capitol; 
the  Chairman  of  the  National  Trust  for 
Historic  Preservation;  the  President  of 
the  National  Conference  of  State 
Historic  Preservation  Officers;  and 
twelve  non-Federal  members  appointed 
by  the  President. 

The  agenda  for  the  meeting  includes 
the  following: 

I.  Report  of  the  Chairman. 

II.  Report  of  the  Executive  Director. 

III.  Report  of  the  Office  of  Cultural 
Resource  Preservation. 

IV.  Report  of  the  Office  of  Policy  and 
Program  Development. 


V.  Report  of  the  Office  of  General  Counsel. 

VI.  Other  Business. 

Due  to  controlled  access  to  the 
Treasury  Building  (enter  on  15th  Street) 
those  wishing  to  attend  must  have  a 
Government  Identification  Card,  or 
notify  the  Council  prior  to  the  meeting 
by  calling  202-254-3967. 

Additional  information  concerning 
either  the  meeting  agenda  or  the 
submission  of  oral  or  i^tten  statements 
to  the  Council  is  available  from  the 
Executive  Director,  Advisory  Council  on 
Historic  Preservation,  Suite  430, 1522  K 
Street,  NW.,  Washington,  D.C.  20005, 
202-254-3967. 

Dated:  January  11, 1980. 

Robert  R.  Garvey,  Jr., 

Executive  Director. 

[FR  Doc.  80-1524  FQed  1-16-80;  8:45  amj 
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DEPARTMENT  OF  AGRICULTURE 

Office  of  the  Secretary 

Privacy  Act  of  1974;  Systems  of 
Records 

Notice  is  hereby  given  that  the 
Department  of  Agriculture  in 
accordance  with  5  U.S.C.  552a(e)  (4)  and 
(11),  intends  to  amend  the  notice  of  an 
existing  system  of  records  to  include 
oral  comments  under  section, 
“Categories  of  Records.”  Although  the 
Privacy  Act  requires  only  that  portion  of 
each  system  which  describes  the 
“routine  uses”  of  that  system  be 
published  for  public  comment,  USDA 
invites  such  comment  on  any  portion  of 
these  amendments  to  the  notice. 

Interested  persons  may  submit  written 
comments  on  this  amendment  to: 
Director,  Research  and  Operations 
Division  Office  of  the  General  Counsel, 
U.S.  Department  of  Agriculture, 
Washington,  D.C.  20250,  on  or  before 
March  17, 1980. 

All  comments  submitted  will  be 
available  for  public  inspection  during 
regular  business  hours  in  Room  2321  of 
the  South  Building,  USDA,  12th  Street 
and  Independence  Ave.,  S.W., 
Washington,  D.C. 

This  notice  was  originally  published 
in  the  Federal  Register,  40  FR  38919 
(August  27, 1975).  The  proposed 
amendment  is  administrative  and  is 
based  on  operational  experience  under 
the  Privacy  Act.  The  change  will  provide' 


more  accurate  information  for  the 
public. 

The  amendments  to  the  notices  will 
be  adopted  without  further  publication 
as  set  forth  below  on  March  17, 1980, 
unless  modified  by  a  subsequent  notice 
to  incorporate  comments  received  from 
the  public. 

Dated:  January  14, 1980. 

Bob  Bergland. 

Secretary, 

USDA/FS-21 

SYSTEM  name: 

Public  Involvement  Respondents  on 
Forest  Service  Activities,  USDA/FS 

SYSTEM  location: 

Records  in  this  system  are  maintained 
at  Forest  Service  Headquarters  in 
Washington.  D.C.,  the  9  Regional 
Offices,  123  Forest  Supervisor  Office, 
and  673  District  Ranger  Offices.  The 
address  for  the  Headquarters  is  Forest 
Service,  U.S.  Department  of  Agriculture, 
P.O.  Box  2417,  yVashington,  D.C.  20013; 
the  address  for  Regional  Foresters  and 
Forest  Supervisors  are  listed  in  36  CFR 
200:2,  Subpart  A;  and  addresses  for 
District  Rangers  are  in  the  telephone 
directory  of  the  applicable  locality 
under  the  heading.  United  States 
Government,  Department  of  Agriculture, 
Forest  Service. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Volunteer  respondents  in  public 
involvement  efforts  related  to  natural 
resource  management  issues. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

May  include  one  or  more  elements  of 
Correspondence,  news  clippings, 
questionnaires,  response  forms, 
summary  lists,  oral  comments. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

Exective  Order  No.  11514,  March  5, 
1970,  and  42  U.S.C.  4321. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN 
THE  SYSTEM,  INCLUDINO  CATEGORIES  OF 
USERS  AND  THE  PURPOSES  OF  SUCH  USES: 

“Disclosure  may  be  made  to  a 
congressional  office  from  the  record  of 
an  individual  in  response  to  an  inquiry 
from  the  congressional  office  made  at 
the  request  of  that  individual.” 
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POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

storage: 

By  issue  on  published  documents;  key- 
sort  cards;  magnetic  tape;  pimched 
cards;  original  correspondence; 
microfllm. 

retrievabiuty: 

By  issues. 

SAFEGUARDS: 

File  cabinets. 

RETENTION  AND  DISPOSAL: 

Records  are  retained  for  2  years  after 
the  decision  is  made  and  then 
destroyed. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director,  Public  Information  and 
Involvement,  Forest  Service,  U.S. 
Department  of  Agriculture,  P.O.  Box 
2417,  Washington,  D.C.  20013,  or  the 
appropriate  Regional  Forester,  Forest 
Supervisor,  or  District  Ranger  at  the 
addresses  specified  imder  Location 
above. 

NOTIFICATION  PROCEDURE: 

Any  Forest  Service  field  office  or  the 
WO,  where  the  respondent  gave  or 
mailed  comment  or  any  Forest  Service 
office  to  which  such  comments  might 
have  been  sent  for  review  or  analysis. 
Identifying  information  should  be  by 
public  involvement  issue  and 
approximate  year. 

RECORD  ACCESS  PROCEDURES: 

Use  same  procedures  as  for  requesting 
Notification. 

CONTESTING  RECORD  PROCEDURES: 

Use  same  procedures  as  for  requesting 
Notification. 

RECORD  SOURCE  CATEGORIES: 

Respondents  voluntarily  give  the 
information  to  agency  in  meetings, 
hearings,  and  by  correspondence. 

(FR  Doc.  80-15S2  Filed  l-lB-80;  8:45  am] 
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COMMISSION  ON  CIVIL  RIGHTS 

California  Advisory  Committee; 

Agenda  and  Notice  of  Open  Meeting 

Notice  is  hereby  given,  pursuant  to  the  ■ 
provisions  of  the  Rules  and  Regulations 
of  the  U.S.  Commission  on  Civil  Rights, 
that  a  planning  meeting  of  the  California 
Advisory  Committee  (SAC)  of  the 
Commission  will  convene  at  10:00  a.m. 
and  will  end  at  2:00  p.m.,  on  February  9, 
1980,  at  the  Airport  Holiday  Inn, 

Alameda  Room,  1355  North  Fourth 
Street,  San  Jose,  California  95112. 


Persons  wishing  to  attend  this  open 
meeting  should  contact  the  Committee 
Chairperson,  or  the  Western  Regional 
Office  of  the  Commission,  312  North 
Spring  Street,  Room  1015,  Los  Angeles, 
California  90012. 

The  purpose  of  this  meeting  is  to 
discuss  affirmative  action  open  meeting 
and  police  community  relations  in  San 
Jose. 

This  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  Rules 
and  Regulations  of  the  Commission. 

Dated  at  Washington,  D.C.,  January  11, 
1980. 

Thomas  L  Neumann, 

Advisory  Committee  Management  Officer. 

(FR  Doc  80-1563  Hied  1-16-80;  8:45) 
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Massachusetts  Advisory  Committee; 
Agenda  and  Notice  of  Open  Meeting 

Notice  is  hereby  given,  pursuant  to  the 
provisions  of  the  Rules  and  Regulations 
of  the  U.S.  Commission  on  Civil  Rights, 
that  a  planning  meeting  of  the 
Massachusetts  Advisory  Committee 
(SAC)  of  the  Commission  will  convene 
at  4:00  p.m.  and  will  end  at  6:30  p.m.,  on 
February  7, 1980,  at  the  New  England 
Regional  Office  of  the  Commission,  55 
Summer  Street,  8th  Floor,  Boston, 
Massachusetts  02110. 

Persons  wishing  to  attend  this  open 
meeting  should  contact  the  Committee 
Chairperson,  or  the  New  England 
Regional  Office  of  the  Commission,  55 
Summer  Street,  8th  Floor,  Boston, 
Massachusetts  02110. 

.The  purpose  of  this  meeting  is  the 
Affirmative  Action  Project;  census;  and 
racial  violence  in  Boston. 

This  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  Rules 
and  Regulations  of  the  Commission. 

Dated  at  Washington,  D.C.,  January  11, 

1980. 

Thomas  L.  Neumann, 

Advisory  Committee  Management  Officer. 

[FR  Doc.  86-1504  Filed  1-16-80;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 
Bureau  of  the  Census 
Special  Censuses 

The  Bureau  of  the  Census  conducts  a 
program  whereby  a  local  or  State 
government  can  contract  with  the 
Bureau  to  conduct  a  special  census  of 
population.  However,  because  of  the 
need  to  avoid  conflicts  with  activities 
involving  the  conduct  of  the  1980  census, 
no  additional  special  censuses  will  be 


conducted  during  the  period  from 
August  1, 1979  until  further  notice.  The 
Bureau  is,  therefore,  not  accepting 
requests  for  cost  estimates  for  special 
censuses  at  this  time.  Notification  will 
appear  herein  when  the  Bureau  is 
prepared  to  resume  accepting  such 
requests. 

The  content  of  a  special  census  is 
ordinarily  limited  to  questions  on 
household  relationship,  age,  race,  and 
sex,  although  additional  items  may  be 
included  at  the  request  and  expense  of 
the  sponsor.  The  enumeration  in  a 
special  census  is  conducted  under  the 
same  concepts  which  govern  the 
decennial  census. 

Summary  results  of  special  censuses 
are  published  semiannually  in  the 
Current  Population  Reports — Series  P- 
28,  prepared  by  the  Bureau  of  the 
Census.  For  each  area  which  has  a 
special  census  population  of  50,000  or 
more,  a  separate  publication  showing 
data  for  that  area  by  age,  race,  and  sex 
is  prepared.  If  the  area  has  census 
tracts,  these  data  are  shown  by  tracts. 

The  data  shown  in  the  following  table 
are  the  results  of  special  censuses 
conducted  since  December  31, 1978,  for 
which  tabulations  were  completed 
between  December  1, 1979  and 
December  31, 1979. 

Dated:  January  14, 1980. 

Vincent  P.  Barabba, 

Director,  Bureau  of  the  Census. 


State/Ptace  Special  County 

Area 

Date  of 
Census 

Popula¬ 

tion 

Alaska 

4,436 

Census 

Div.. 

Arkansas 

Elkins  town .  Washington.... 

July  9 . 

601 

Little  Rock  Pulaski . 

August  25  .„. 

3,534 

(annexed  areas). 

16,540 

California 

44,756 

Bemardkx). 

Illinois 

July  23 . 

6,377 

Herrin  city . .  Williamson ..... 

June  18 - 

10,394 

Hoffman  Estates  Cook _ _ 

August  7 . 

36.546 

village. 

Lake  Zurich  village _  Lake _ _ 

August  8 . 

8,169 

Sherman  village .  Sarigamon . 

July  16 . 

1,489 

VerrKxi  Hills  village..  Lake ... _ _ 

July  11 . 

8,214 

Indiana 

Ferdinand  town .  Outxiis _ 

August  16.... 

2,014 

Nevada 

Nye  County......... _  Nye _ _ _ 

June  6 . 

7,994 

North  Dakota 

Garrison  city .  McLean  ....„ 

July  23 . . 

1,689 

Pennsylvania 

Cain  township _ ...  Chester ......... 

July  17 . 

6,618 

(FR  Doc.  80-1548  Filed  1-16-80;  8:46  am] 
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National  Technical  Information  Service 

Government-Owned  Inventions; 
Availability  for  Licensing 

The  inventions  listed  below  are 
owned  by  the  U.S,  Government  and  are 
available  for  domestic  and  possibly 
foreign  licensing  in  accordance  with  the 
licensing. policies  of  the  agency- 
sponsors. 

Copies  of  the  patents  cited  are 
available  from  the  Commissioner  of 
Patents  &  Trademarks,  Washington,  DC 
20231,  for  $.50  each.  Requests  for  copies 
of  patents  must  include  the  patent 
number. 

Copies  of  the  patent  applications  can 
be  purchased  from  the  National 
Technical  Information  Service  (NTIS), 
Springfield,  Virginia  22161  for  ^.00 
(^.00  outside  North  American 
Continent).  Requests  for  copies  of  patent 
applications  must  include  the  PAT- 
APPL  number.  Claims  are  deleted  from 
patent  application  copies  sold  to  the 
public  to  avoid  premature  disclosure  in 
the  event  of  an  interference  before  the 
Patent  and  Trademark  Office.  Claims 
and  other  technical  data  will  usually  be 
made  available  to  serious  prospective 
licensees  by  the  agency  which  filed  the 
case. 

Requests  for  licensing  information  on 
a  particular  inventon  should  be  directed 
to  the  address  cited  for  the  agency- 
sponsor. 

Douglas  J.  Campion, 

Patent  Program  Coordinator,  National 
Technical  Information  Service. 

Chief,  Intellectual  Prop.  Division,  OT]AG, 
Department  of  the  Army,  Room  2D  444, 
Pentagon,  Washington,  D.C.  20310 
Patent  application  6-003,699  Narcotic 
Antagonists  in  the  Therapy  of  Shock;  filed 
January  16, 1979. 

U.S.  Department  of  the  Air  Force,  AF /JACP, 
1900  Half  Street,  S.W.,  Washington,  D.C. 
20324 

Patent  application  6-042,471;  Adjustable 
Connector;  filed  May  25, 1979. 

Patent  application  6-043,984:  Singly  Rotated 
Cut  of  Y-Axis  Boule  Lead  Potassium 
Niobate,  Pb2  KNb5  015,  for  Surface 
Acoustic  Wave  Applications;  filed  May  31, 
1979.  ^ 

Patent  application  6-043,985:  Lead  Potassiiun 
Niobate  Substrate  Member  for  Surface 
Acoustic  Wave  Applications;  filed  May  31, 
1979. 

Patent  application  6-046,898:  A  Method  for 
Synthesizing  Fluorocarbon  Halides;  filed 
June  8. 1979. 

Patent  application  6-047,558:  The  Synthesis  of 
Fluorocarbon  Esters:  filed  June  9, 1979. 
Patent  application  6-048,322:  Synthesis  of 
Acetylene-Terminated  Compounds;  filed 
June  14, 1979. 

Patent  4,161,874:  Head  and  Neck  Impact 
Measurement  System;  filed  August  8, 1978, 
patented  July  24, 1979.  Not  available  NTIS. 


Patent  4,162,203:  Method  of  Making  a 
Narrow-Band  Inverted  Homo- 
Heterojunction  Avalanche  Photodiode; 
filed  June  28, 1978,  patented  July  24, 1979. 
Not  available  NTIS. 

Patent  4,162,265:  Aromatic  Enzyme 
Compounds  and  Their  Synthesis;  filed 
September  27, 1978,  patented  July  24. 1979. 
Not  available  NTIS. 

Patent  4,162,292:  High  Pressure  Hydrazine 
Gas  Generator;  filed  October  20, 1977, 
patented  July  24, 1979.  Not  available  NTIS. 

Patent  4,162,818;  Interconnection  for  Planar 
Electronic  Circuits:  filed  December  28, 1977, 
patented  July  31, 1979.  Not  available  NTIS. 

U.S.  Department  of  Agriculture,  Program 
Agreements  &  Patent  Branch,  Admin. 
Serv.  Div.,  Federal  Building,  Science  & 
Education  Admin.,  Hyattsville,  Md.  20782 

Patent  application  6-040,252:  Insect 
Repellents;  filed  September  28, 1979. 

Patent  applici^tion  6-040,253:  Insect 
Repellents;  filed  September  28, 1979. 

U.S.  Department  of  Energy,  Assist.  Gen. 
Couns.  for  P4tent8,'Room  A  2-3018, 
Washington.  D.C.  20545 

Patent  4,093,858:  Cesium  Injection  System  for 
Negative  Ion  Duoplasmatrons:  filed  June  6, 
1977,  patented  June  6, 1978.  Not  available 
NTIS. 

Patent  4,096,042:  Electroplating  Method  and 
Apparatus;  filed  April  4, 1969,  patented 
June  20, 197&  Not  available  NTIS. 

Patent  4,098,329:  Modular  Heat  Exchanger, 
filed  July  29, 1976,  patented  July  4, 1978.  Not 
available  NTIS. 

Patent  4,096,408:  Automatic  Inspection 
System  for  Nuclear  Fuel  Pellets  or  Rods; 
filed  April  22, 1977,  patented  July  4, 1978. 
Not  available  NTIS. 

Patent  4,099,961:  Closed  Cell  Metal  Foam 
Method;  filed  December  21, 1976,  patented 
July  11, 1978.  Not  available  NTIS. 

Patent  4,100,019:  Nozzle  Seal;  filed  June  27, 
1975,  patented  July  11, 1978.  Not  available 
NTIS. 

Patent  4,100,414:  Method  for  Measuring  Dose- 
Equivalent  in  a  Neutron  Flux  with  an 
Unknown  Energy  Spectra  and  Means  for 

.  Carrying  out  that  Method;  filed  January  19, 
1977,  patented  July  11, 1978.  Not  available 
NTIS. 

Patent  4,100,888:  Vapor  Generator  Steam 
Drum  Spray  Heat;  filed  March  15, 1976, 
patented  Jtiiy  18, 1978.  Not  available  NTIS. 

Patent  4,101313:  Double  Deflection  System 
for  an  Electron  Beam  Device;  filed  April  14, 

1977.  patented  July  18, 1970  Not  available 
NTIS. 

Patent  4,102,582;  Examination  of  Interior 
Surfaces  Using  Glow-Discharge 
Illumination;  filed  November  9, 1976, 
patented  July  25, 1978.  Not  available  NTIS. 

Patent  4,104,499:  Electric  Arc  Welding  Gun; 
filed  November  2, 1976,  patented  August  1, 

1978.  Not  available  NTIS. 

Patent  4,106,186:  Boron  Nitride  Insulating 
Material;  filed  November  24, 1976,  patented 
August  15, 1978.  Not  available  NTIS. 

Patent  4,110,648:  Homopolar  Machine  for 
Reversible  Energy  Storage  and  Transfer 
Systems;  filed  June  10, 1975,  patented 
August  29, 1978.  Not  available  NTIS. 

Patent  4,112,568:  Method  of  Fabricating  a 
Flow  Device;  filed  June  1, 1977,  patented 
September  12, 1978.  Not  available  NTIS. 


Patent  4,117,966:  Explosive  Welding  of  a  Tube 
into  a  Tube  Sheeb  filed  October  13, 1977, 
patented  October  3, 1978.  Not  available 
NTIS. 

Patent  4,118,449:  Method  of  Making  a 
Cellulose  Acetate  Low  Density 
Microcellular  Foam;  filed  December9. 1976, 
patented  October  3, 1978.  Not  available 
NTIS. 

Patent  4,123,949:  Inertial  Energy  Storage 
Device;  filed  September  14, 1977,  patented 
November  7, 1978.  Not  available  NTIS. 

Patent  4,125,221:  Temperature-Dependent 
Liquid  Metal  Flowrate  Control  Device;  filed 
September  7, 1977,  patented  November  14, 
1978.  Not  available  NTIS. 

Patent  4,125,431:  Tandem  Mirror  Plasma 
Confinement  Apparatus;  filed  June  16, 1977, 
patented  November  14. 1978.  Not  available 
NTIS. 

Patent  4,125,642:  Method  for  Conducting 
Electroless  Metal-Plating  Processes;  filed 
August  25, 1977,  patented  November  14, 
1978.  Not  available  NTIS. 

Patent  4,127,238:  Toroidal  Core  Winder;  filed 
June  6, 1977,  patented  November  28, 1978. 
Not  available  NTIS. 

Patent  4,127,442:  Charge  Exchange  Cooling  in 
the  Tandem  Mirror  Plasma  Confinement 
Apparatus;  filed  June  16, 1977,  patented 
November  28, 1978.  Not  available  NTIS. 

Patent  4,128,473:  Catalytic  Hydrotreating 
Process;  filed  December  5, 1977,  patented 
December  5, 1978.  Not  available  NTIS. 

Patent  4,128,776:  Magnetohydrodynamic 
Electrode;  filed  November  29, 1976, 
patented  December  5, 1978.  Not  available 
NTIS. 

Patent  4,129,462:  Gamma  Prime  Hardened 
Nickel — ^Iron  Based  Superalloy;  filed  April 
7, 1977,  patented  December  12, 1978.  Not 
available  NTIS. 

Patent  4,129,463:  Polycrystalline  Silicon 
Semiconducting  Material  by  Nuclear 
Transmutation  Doping;  filed  June  29, 1977. 
patented  December  12, 1978.  Not  available 
NTIS. 

Patent  4,129,476:  Environment  Control 
System;  filed  July  28, 1976,  patented 
December  12, 1978.  Not  available  NTIS.  > 

Patent  4,136,422:  Copper-Base  Alloy  for 
Liquid  Hiase  Sintering  of  Ferrous  Powders; 
filed  June  16, 1977,  patented  December  19, 
1978.  Not  available  NTIS. 

Patent  4,130,500:  Lithium — ^Aluminum — 
Magnesium  Electrode  Composition;  filed 
December  14, 1977,  patented  December  19, 
1978.  Not  available  NTIS. 

Patent  4,130,671:  Method  for  Preparing  a 
Thick  Film  Conductor;  filed  September  30, 
1977,  patented  December  19, 1978.  Not 
available  NTIS. 

Patent  4,132,639;  Method  for  Improving  the 
Sedimentation  and  Filterability  of  Coal- 
Derived  Liquids;  filed  August  4, 1977, 
patented  January  2, 1979.  Not  available 
NTIS. 

Patent  4,132,894:  Monitor  of  the 
Concentration  of  Particles  of  Dense 
Radioactive  Materials  in  a  Stream  of  Air; 
filed  April  4, 1978,  patented  January  2, 1979. 
Not  available  NTIS. 

Patent  4,134,290:  Technique  for  Detecting 
Liquid  Metal  Leaks;  filed  September  6, 

1977,  patented  January  16, 1979.  Not 
available  NTIS. 
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Patent  4,134,563:  Pipe  Support;  filed  January 

28, 1976,  patented  January  16, 1979.  Not 
available  NTIS. 

Patent  4,134,571:  Double-Disc  Gate  Valve: 
filed  November  3, 1977,  patented  January 
16, 1979.  Not  available  f^S. 

Patent  4,135,093:  Use  of  Predissociation  to 
Enhance  the  Atomic  Hydrogen  Ion  Fraction 
in  Ion  Sources;  filed  January  24, 1978, 
patented  January  16, 1979.  Not  available 
NTIS. 

Patent  4,135,130:  Method  of  Testing  Gas 
Insulated  Systems  for  the  Presence  of 
Conducting  Particles  Utilizing  a  Gas 
Mixture  of  Nitrogen  and  Sulfur 
Hexafluoride;  filed  June  29, 1977,  patented 
January  16, 1979,  Not  available  NTIS. 

Patent  4,135,294:  Winding  a  Multi-Pancake 
Magnet  from  a  Continuous  Conductor;  filed 
March  24, 1978,  patented  January  23, 1979. 
Not  available  NTIS. 

Patent  4,135,412:  Backlash  Compensator 
Mechanism;  filed  December  14, 1977, 
patented  January  23, 1979.  Not  available 
NTIS. 

Patent  4,135,821:  Calibration  of  Optical 
Particle-Size  Analyzer;  filed  March  22, 

1977,  patented  January  23, 1979.  Not 
available  NTIS. 

Patent  4,135,936:  Glass-Ceramic  Composition 
for  Hermetic  Seals;  filed  June  16, 1978, 
patented  January  23, 1979.  Not  available 
NTIS. 

Patent  4,136,926;  Achromatic  Illumination 
System  for  Small  Targets;  filed  April  14, 

1978,  patented  January  30, 1979.  Not 
available  NTIS. 

Patent  4,137,423:  Nuclear  Instrumentation 
Cable  End  Seal;  filed  December  16, 1977, 
patented  January  30, 1979.  Not  available 
NTIS. 

Patent  4,138,317;  Magnetic  Confinement 
System  Using  Charged  Ammonia  Targets; 
filed  June  5, 1978,  patented  February  6, 

1979,  Not  available  NTIS. 

Patent  4,138,609:  Method  for  Forming 

Electrically  Charged  Laser  Targets;  filed 
June  22, 1976,  patented  February  6, 1979. 

Not  available  NTIS. 

Patent  4,140,557:  High  Strength  and  High 
Toughness  Steel;  filed  January  23, 1978, 
patented  February  20, 1979.  Not  available 
NTIS. 

Patent  4,140,931:  Magnetohydrodynamic 
Generator  Electode;  filed  August  8, 1977, 
patented  February  20, 1979.  Not  available 
NTIS. 

Patent  4,140,943;  Plasma  Generating  Device 
with  Hairpin  Shaped  Cathode  Filaments; 
filed  June  1, 1977,  patented  February  20, 
1979.  Not  available  NTIS. 

Patent  4,140,978:  Method  and  Apparatus  for 
Producing  Laser  Radiation  Following  Two- 
Photon  Excitation  of  a  Gaseous  Medium; 
filed  April  29, 1977,  patented  February  20, 
1978.  Not  available  NTIS. 

Patent  4,141,150:  Gage  for  Micromachining 
System;  filed  December  14, 1977,  patented 
February  27, 1979.  Not  available  NTIS. 

U.S.  Environmental  Protection  Agency,  Room 
W513,  401  M  Street,  S.W.,  Washington, 
D.C.  20460 

Patent  application  826,052:  Benthic  Aquatic 
Biotal  Monitor;  filed  August  19, 1977. 

Patent  4,043,741:  Burner  Equipment  and 
Operation  Thereof:  filed  March  11. 1976, 


patented  August  23, 1977.  Not  available 
NTIS. 

Patent  4,084,543:  Aquatic  Biotal  Monitor,  filed 
August  25, 1976,  patented  April  18, 1978. 
Not  available  N^S. 

Patent  4,138,986:  High  Efficiency  Fumance 
with  Low  Pollution  Emissions;  filed  March 

14. 1977,  patented  February  13, 1979.  Not 
available  NTIS. 

Patent  4,155,313:  Utilization  of  Solid  Material 
Containing  Combustible  Matter,  filed  July 

15. 1977,  patented  May  22, 1979.  Not 
available  NTIS. 

U.S.  Department  of  Health,  Education  and 
Welfare,  National  Institutes  of  Health, 
Chief,  Patent  Branch,  Westwood 
Building,  Bethesda,  Md.  20205 

Patent  Application  6-031,970:  Enhancement 
of  Cholesterol — Combining  Properties  of 
Saponins;  filed  April  20, 1979. 

Patent  Application  6-044,260:  Ultrasensitive 
Enzymatic  Radioimmunoassay  Method; 
filed  May  31, 1979. 

Patent  Application  6-^5,052:  Toroidal  Coil 
Planet  Centrifuge;  filed  June  4, 1979. 

Patent  Application  6-046,431;  Depth-Sense 
Perception  and  Two-Point  Discrimination 
Aesthesiometers;  filed  May  7, 1979. 

Patent  Application  6-4)46,826:  Feedback 
Controlled  Geometry  Registration  System 
for  Radiographs;  filed  June  8, 1979. 

Patent  Application  6-047,786:  Apparatus  and 
Method  for  Determining  Serum 
Concentrates  of  Metabolites  by  Monitoring 
Dialysate  Fluid;  filed  June  11, 1979. 

Patent  Application  6-048,637:  Process  for  the 
Fractionation  of  Cells;  filed  June  14, 1979. 

Patent  Application  6-050,100:  Anti-Neoplastic 
Use  of  1,4-Bis  (Substituted  Aminoalkyl 
AminoJ-Anthraquinones;  filed  June  19, 

1979. 

Patent  Application  6-050,330:  Anti-Neoplastic 
Use  of  1,4-Bis  (Substituted  Aminoalkyl 
AminoJ-Anthraquinones;  filed  June  20, 

1979. 

Patent  Application  6-052,110  Everting  Tube 
Device  with  Relative  Advance  Control; 
filed  June  26, 1979. 

Patent  Application  6-052,728:  Steroidal 
Cyclotriphosphazenes;  filed  June  28, 1979. 

Patent  Application  6-063,770:  Methods  for  the 
Use  of  Orally  Administered  13-Cis-Retinoic 
Acid  for  the  Treatment  of  Dermatopathies; 
filed  August  6, 1979. 

Patent  4,162,781:  Flow-Through  Coil  Planet 
Centrifuges  with  Adjustable  Rotation/ 
Revolution  of  Column;  filed  November  30, 
1977,  patented  July  31, 1979;  not  available 
NTIS. 

Patent  4,165,182:  System  for  Obtaining 
Displacement-Amplitude  Information  from 
a  Quadrature-Dual  Interferometen  filed 
December  9, 1977,  patented  August  21, 

1979;  not  available  NTIS. 

Patent  4,167,633:  Preparation  of  2,4,5,6- 
Tetraminopyrimidine  from  2,4,6- 
Triaminopyrimidine;  filed  July  20, 1977, 
patented  September  11, 1979;  not  available 
NTIS. 

Patent  4,169,011:  Facile  Synthesis  of  3’- 
Phosphoadenosine  5’-Phosphosulfate 
(PAPS);  filed  October  11, 1977,  patented 
September  25, 1979;  not  available  NTIS. 

U.S.  Department  of  the  Interior,  Branch  of 
Patents.  18th  and  C  Streets  NW., 
Washington,  D.C.  20240 


Patent  Application  6-029,953:  Leaching  Gold- 
Silver  Ores:  filed  April  13, 1979. 

Patent  4.043,946:  Production  of  Supported 
Raney  Nickel  Catalysts  by  Reactive 
Diffusion;  filed  July  30, 1976,  patented 
August  23, 1977;  not  available  NTIS. 

^•'ter.t  4,044,115:  Production  of  Alumina 
M  mohydrate  from  Aluminum  Nitrate 
solutions;  filed  July  2, 1976,  patented 
August  23, 1977;  not  available  NTIS. 

Patent  4,051,681:  Unitary  Roof  Bolt  Assembly; 
filed  October  6, 1975,  patented  October  4, 
1977;  not  available  NTIS. 

Patent  4,055,762:  Radon  Daughter  Dosimeter, 
filed  '.larch  25, 1976,  patented  October  25, 
197/  not  available  NTIS. 

Office  of  Naval  Research,  Field  Support 
Group,  Room  221,  Arlington,  Va.  22217 

Patent  4,158,151:  Semiconductor  Laser 
Modulating  Circuit;  filed  July  1, 1977, 
patented  June  12, 1979;  not  available  NTIS. 

Patent  4,161,783:  Charge-Coupled  Multiplying 

,  Digital-to-Analog  Converter;  filed  April  3, 

1978,  patented  July  17, 1979;  not  available 
NTIS. 

Patent  4,162,497;  Side  Lobe  Suppression 
Device  for  a  Directional  Receiving  System; 
filed  September  18, 1963,  patented  July  24, 
1979;  not  available  NTIS. 

National  Aeronautics  and  Space 

Administration,  Assistant  General 
Counsel  for  Patent  Matters,  NASA  Code 
GP-4.  Washington,  D.C.  20546 

Patent  Application  6-051,275:  Solar  Engine; 
filed  June  22, 1979. 

Patent  Application  6-057,466:  Method  and 
Apparatus  for  Shaping  and  Enhancing 
Acoustical  Levitation  Forces;  filed  July  13, 

1979. 

(FR  Doc.  80-1533  Filed  1-16-80:  8:45  am) 
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Government-Owned  Inventions; 
Availability  for  Licensing 

The  inventions  listed  below  are 
owned  by  the  U.S.  Government  and  are 
available  for  domestic  and  possibly 
foreign  licensing  in  accordance  with  the 
licensing  policies  of  the  agency- 
sponsors. 

Copies  of  the  patents  cited  are 
available  from  the  Commissioner  of 
Patents  &  Trademarks,  Washington, 

D.C.  20231,  for  $.50  each.  Requests  for 
copies  of  patents  must  include  the 
patent  number. 

Copies  of  the  patent  applications  can 
be  purchased  from  the  National 
Technical  Information  Service  (NTIS), 
Springfield  Virginia  22161  for  $4.00 
{^.00  outside  North  American 
Continent).  Requests  for  copies  of  patent 
applications  must  include  the  PAT- 
APPL  number.  Claims  are  deleted  from 
patent  application  copies  sold  to  the 
public  to  avoid  premature  disclosure  in 
the  event  of  an  interference  before  the 
Patent  and  Trademark  Office.  Claims 
and  other  technical  data  will  usually  be 
made  available  to  serious  prospective 
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licensees  by  the  agency  which  filed  the 
case. 

Requests  for  licensing  information  on 
a  particular  invention  should  be  directed 
to  the  address  cited  for  the  agency- 
sponsor. 

Douglas  }.  Campion, 

Patent  Program  Coordinator,  National 
Technical  Information  Service. 

U.S.  Department  of  the  Air  Force,  AF/JACP, 
1900  Half  Street,  SW.,  Washington,  D.C. 
20324 

Patent  Application  6-035,580:  Missile 
Hoisting  Sling;  filed  May  3, 1979. 

U.S.  Department  of  Agriculture,  Program 
Agreements  and  Patent  Branch, 
Administrative  Services  Division  Federal 
Building,  Science  and  Education 
Administration,  Hyattsville,  Md.  20782 
Patent  Application  6-061, 169:  Ternary  Salts 
of  Tris  (Aminomethyl)  Phosphines  and 
their  Oxides;  Bled  July  26, 1979. 

Patent  Application  6-062,  824;  Purification  of 
Sucrose  Esters  of  Fatty  Acids  by  a  Method 
of  UltraBltration;  filed  August  1, 1979. 

Patent  4,160,357:  Catching  Surface  Seal  and 
Rotating  Trunk  for  a  Continuous  Tree  Chop 
Harvester;  filed  February  28, 1978,  patented 
July  10, 1979;  not  available  NTIS. 

U.S.  Department  of  Energy,  Assistant 

General  Counsel  for  Patents,  Room  A  2- 
3018,  Washington,  D.C.  20545 
Patent  4,145,680:  Acoustic  Imaging  System; 
filed  October  18, 1977,  patented  March  20, 
1979;  not  available  NTIS. 

U.S.  Department  of  Transportation,  Patent 
Counsel,  400  7th  Street,  SW., 

Washington.  D.C.  20590 
Patent  4,167,  868:  Large  Hose  Automatic 
Testing  Device:  filed  November  27, 1978, 
patented  September  18, 1979;  dot  available 
NTIS. 

Patent  4,169,373:  Tire  Bead  Inspection;  filed 
September  27, 1978,  patented  October  2, 
1979;  not  available  NTIS. 

|FR  Doc.  80-1535  Filed  1-16-80;  8:45  am] 
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Government-Owned  Inventions; 
Availability  for  Licensing 

The  inventions  listed  below  are 
owned  by  the  U.S.  Government  and  are 
available  for  domestic  and  possibly 
foreign  licensing  in  accordance  with  the 
licensing  policies  of  the  agency- 
sponsors.  , 

Copies  of  the  patents  cited  are 
available  from  the  Commissioner  of 
Patents  and  Trademarks,  Washington, 
DC  20231,  for  $.50  each.  Requests  for 
copies  of  patents  must  include  the 
patent  number. 

Copies-of  the  patent  applications  can 
be  purchased  from  the  National 
Technical  Information  Service  (NTIS), 
Springfield,  Virginia  22161  for  ^.00 
(^.00  outside  North  American 
Continent).  Requests  for  copies  of  patent 
applications  must  include  the  Patent 


Application  number.  Claims  are  deleted 
from  patent  application  copies  sold  to 
the  public  to  avoid  premature  disclosure 
in  the  event  of  an  interference  before  the 
Patent  and  Trademark  Office.  Claims 
and  other  technical  data  will  usually  be 
made  available  to  serious  prospective 
licensees  by  the  agency  which  filed  the 
case. 

Requests  for  licensing  information  on 
a  particular  invention  should  be  directed 
to  the  address  cited  for  the  agency- 
sponsor. 

Douglas ).  Campion, 

Patent  Program  Coordinator,  National 
Technical  Information  Service. 

Chief,  Intellectual  Property  Division,  OTJAG, 
Department  of  the  Army,  Room  2D  444, 
Pentagon,  Washington,  D.C.  20310 
Patent  Application  6-037,258:  Erosion 
Lithography  and  Nozzle;  filed  May  9, 1979. 
Patent  Application  946-490:  Tape  Automated 
Bonding  Test  Board;  filed  September  28, 
1978. 

Patent  Application  962-522:  Cellulase- 
Producing  Microorganism;  filed  November 
20, 1978. 

Patent  4,098,476:  Mechanical  Support;  filed 
June  7, 1977,  patented  July  4, 1978;  not 
available  NllS. 

Patent  4,100,742:  Turbocompound  Engine  with 
Turbocharger  Control;  filed  December  9, 
1976,  patented  July  18, 1978;  not  available 
NTIS. 

Patent  4,101,896:  Camouflaged  Dual-Slot 
Antenna;  filed  April  14, 1977,  patented  July 
18, 1978;  not  available  NTIS. 

Patent  4,102,988:  Cyano  Compounds  as  Fuels 
for  HF  or  DF  Lasers;  filed  October  3, 1977, 
patented  July  25, 1978;  not  available  NTIS. 
Patent  4,108,191:  Fan  Mesh  Disrupter;  filed 
September  17, 1975,  patented  August  22. 
1978;  not  available  NTIS. 

Patent  4,108,700:  Method  of  Making  Coned 
Joint  for  Joining  Dissimilar  Diameter 
Filament  Wound  Tubes:  filed  May  5, 1977, 
patented  August  22, 1978;  not  available 
NTIS. 

Patent  4,116,404;  Automatic  Balancing 
Concept;  filed  July  22, 1977,  patented 
September  26, 1978;  not  available  NTIS. 
Patent  4,117,760:  Feed  Pawl  Antibounce 
Device;  filed  April  14, 1977,  patented 
October  3, 1978;  not  available  NTIS. 

Patent  4,118,673:  Phase  Lock  Loop  Controlled 
Offset  Local  Oscillator  System;  filed 
February  10, 1978;  patented  October  3, 

1978;  not  available  NTIS. 

Patent  4,118,706:  Microstrip-Fed  Parasitic 
Array;  filed  September  9, 1977,  patented 
October  3, 1978;  not  available  NTIS. 

Patent  4,118,727:  Mox  Multi-Layer  Switching 
Device  Comprising  Niobium  Oxide;  filed 
September  9, 1977,  patented  October  3, 

1978:  not  available  NTIS. 

Patent  4,120,413:  Self  Load/Unload 
Transporter;  filed  May  31, 1977,  patented 
October  17, 1978;  not  available  NTIS. 

Patent  4,121,128;  Collective  Ion  Accelerator 
with  Foil-Less  Beam  Extraction  Window; 
filed  August  15, 1977,  patented  October  17, 
1978;  not  available  NTIS.  ' 

Patent  4,121,215:  Comer  Reflector  Antenna 
for  DF  and  Tracking  Applications;  filed 


August  4, 1972,  patented  October  17, 1978; 
not  available  NTIS. 

Patent  4,121,467:  Non-Destructive  Technique 
for  Surface  Wave  Velocity  Measurement; 
filed  May  31, 1977,  patented  October  24, 
1978;  not  available  NTIS. 

Patent  4,123,165:  Attitude  Determination 
Using  Two  Color,  Dual-Sweeping  Laser 
System;  filed  May  31, 1977,  patented. 
October  31, 1978:  not  available  NTIS. 

Patent  4,123,168:  Laser  Optical  Lever  Adjunct; 
filed  July  22, 1977,  patented  October  31, 
1978;  not  available  NTIS. 

Patent  4,124,792:  Eddy  Current  Probe 
Subsystem;  filed  July  25, 1977,  patented 
November  7, 1978;  not  available  NTIS. 

Patent  4,125,052:  Ammunition  Rack  for  Tank 
Turret;  filed  May  9, 1977,  patented 
November  14, 1978;  not  available  NTIS. 

Patent  4,125,086:  Nozzle  Beam  Type  Metal 
Vapor  Source:  filed  January  6, 1977, 
patented  November  14, 1978;  not  available 
NTIS. 

Patent  4,126,861:  Pulse  Doppler  Ranging 
System;  filed  March  23, 1967,  patented 
November  21, 1978;  not  available  NTIS. 

Patent  4,127,826:  Gain  Spike  and  Mode 
Control  for  Spiked  Lasers;  filed  May  13. 
1977,  patented  November  28, 1978;  not 
available  NTIS. 

Patent  4,128,441:  Solubility  of  NPGA  in  a 
Polyurethane  Binder;  filed  December  1, 

1977,  patented  December  5, 1978;  not 
available  NTIS. 

Patent  4,128,812:  Phase  Discriminator;  filed 
August  9, 1977,  patented  December  5, 1978; 
not  available  NTIS. 

Patent  4,129,836:  Frequency  Stable  Boron 
Nitride  Channel  Laser,  filed  April  4, 1977, 
patented  December  12, 1978;  not  available 
NTIS. 

Patent  4,130,917:  Flexible  Slide  Fastener,  filed 
January  16, 1978,  patented  December  26, 
1978;  not  available  NTIS. 

Patent  4,131,256:  Engine  Mount;  filed  July  27, 
1977,  patented  December  26, 1978;  not 
available  NTIS. 

Patent  4,132,150:  Blast  Actuated  Detent;  filed 
August  8, 1977,  patented  January  2, 1979; 
not  available  NTIS. 

Patent  4,132,298:  Transmission  S3mchronizen 
filed  July  13, 1977,  patented  January  2, 1979; 
not  available  NTIS. 

Patent  4,132,740:  Preparation  of  Carboranyl 
Sulfides;  filed  October  3, 1972,  patented 
January  2, 1979;  not  available  NTIS. 

Patent  4,132,928:  Device  for  Identifying 
Waveforms  in  a  Multiple  Oscilloscope 
Display;  filed  April  28, 1977,  patented 
January  2, 1979;  not  available  NTIS. 

Patent  4,132,945:  System  for  Aligning  Whip 
Antenna  Matching  Base  Units;  filed 
December  27, 1977,  patented  January  2, 

1979;  not  available  NTIS. 

Patent  4,133,706:  Propellants  Containing 
Carboranylmethyl  Alkyl  Sulfide 
Plasticizers;  filed  October  3, 1972,  patented 
January  9, 1979;  not  available  NTIS. 

Patent  4,133,910:  Thick  Film  Deposition  of 
Microelectronic  Circuit;  filed  December  1, 
1977,  patented  January  9, 1979;  not 
available  NTIS. 

Patent  4,137,351:  Filament/Epoxy  Camouflage 
Launch  Tubes;  filed  April  3, 1978,  patented 
January  30, 1979;  not  available  NTTS. 
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Patent  4,137,819:  Launch  Tube  Antenna:  filed 
November  28, 1977,  patented  February  6, 
1979;  not  available  NTIS 
Patent  4,138,677:  Acceleration  Filter  For 
Slowdown  Discrimination;  filed  January  6, 
1966,  patented  February  6, 1979;  not 
available  NTIS. 

Patent  4,143,835:  Missile  System  Using  Laser 
Illuminator;  filed  August  16, 1976,  patented 
March  13, 1979;  not  available  NTIS. 

Patent  4,144,151:  Production  of  B10H14  from 
B2H6  at  Room  Temperature  by  Laser 
Induced  Chemistry  Using  DF  Laser;  filed 
June  12, 1978,  patented  March  13, 1979;  not 
available  NTIS.  • 

Patent  4,144,906:  Programmable  Fluidic 
Pressure-to-Electronic  Interface  System; 
filed  July  14, 1977,  patented  March  20, 1979; 
not  available  NTIS. 

Patent  4,146,987:  Impulse  Activated  Counting 
Device:  filed  November  1, 1976,  patented 
April  3, 1979;  not  available  NTIS. 

Patent  4,148,259:  Sabot  Assembly  for  a 
Subcaliber  Spin  Stabilized  Projectile;  filed 
October  3, 1977,  patented  April  10, 1979; 
not  available  NTIS. 

Patent  4,148,381:  Coded  Actuator;  filed 
January  3, 1977,  patented  April  10, 1979;  not 
available  NTIS. 

Patent  4,148,929:  Stabilized  Frozen  Potato 
Salad;  filed  December  27, 1977,  patented 
April  10, 1979;  not  available  NTIS. 

Patent  4,149,167:  Radar  Jamming  Transmitter; 
filed  March  4, 1955,  patented  April  10, 1979; 
not  available  NTIS. 

Patent  4,149,169:  Configuration  of  Two 
Antennae  with  Signal  Isolation;  filed 
January  20, 1978,  patented  April  10, 1979; 
not  available  NTIS. 

Patent  4,149,170:  Multiport  Cable  Choke;  filed 
April  28, 1978,  patented  April  10, 1979;  not 
available  NTIS. 

Patent  4,149,308;  Method  of  Forming  an 
Efficient  Electron  Emitter  Cold  Cathode; 
filed  December  16, 1977,  patented  April  17, 
1979;  not  available  NTIS. 

Patent  4,149,404;  Pressure  Testing  of  Rocket 
Motor  Cases;  filed  May  24, 1978,  patented 
April  17, 1979;  not  available  NTIS. 

Patent  4,149,430:  Brake  for  Ball  Screw;  filed 
September  26, 1977,  patented  April  17, 1979; 
not  available  NTIS. 

Patent  4,149,447:  Multi-Effect  Passive 
Detonation  Trap;  filed  April  29, 1977, 
patented  April  17, 1979;  not  available  NTIS. 
Patent  4,149,776:  Portable  Microfiche  Reading 
Instrument;  filed  April  24, 1978,  patented 
April  17, 1979;  not  available  NTIS. 

Patent  4,149,781:  Sealed,  Super  8,  Optical 
Sound,  Projection  Means;  filed  February  24, 
1976,  patented  April  17, 1979;  not  available 
NTIS. 

Patent  4,150,055:  Reduction  of  Desulfonation 
of  2,4-  and  2,6-  Dinitrobenzenesulfonates, 
which  May  Contain  a  Methyl  Group  in  the 
5-Position,  to  Primary  Amino  Compounds; 
filed  September  7, 1978,  patented  April  17, 
1979;  not  available  NTIS. 

Patent  4,150,057:  Method  for  Preparation  of  a 
Carboranyl  Burning  Rate  Accelerator 
Precursor,  filed  March  29, 1978,  patented 
April  17, 1979;  not  available  NTIS. 

Patent  4,150,920:  Rotor  Blade  Tipweight 
Assembly:  filed  December  2, 1977,  patented 
April  24, 1979;  not  available  NTlS. 


Patent  4,151,233;  Method  for  Preparing  a 
Smoke  Agent;  filed  October  1ft  1977, 
patented  April  24, 1979;  not  available  NTIS. 

Patent  4,151,476:  Magnetic  Bubble  Travel 
Wave  Amplifier,  filed  August  15, 1978, 
patented  April  24, 1979;  not  available  NTIS. 

Patent  4,151,753:  Lockable  Gear-Rack  Unit; 
filed  January  19, 1978,  patented  May  1, 

1979;  not  available  NTIS. 

Patent  4,152,625:  Plasma  Generation  and 
Confinement  with  Continuous  Wave 
Lasers;  filed  May  8, 1978,  patented  May  1, 
1979;  not  available  NTIS. 

Patent  4,152,706:  Log  Periodic  Zig  Zag 
Monopole  Antenna;  filed  December  27, 
1977,  patented  May  1, 1979;  not  available 
NTIS. 

Patent  4,153,169:  Loading-Unloading 
Capability  for  Cargo  Box  Transport 
Vehicle;  filed  May  8, 1978,  patented  May  8, 
1979;  not  available  NTIS. 

Patent  4,153,282:  Coned  Joint  for  Joining 
Dissimilar  Diameter  Filament  Wound 
Tubes:  filed  February  27, 1978,  patented 
May  8, 1979;  not  available  NTIS. 

Patent  4,153,761:  Method  of  Removing 
Foulants  from  Ion  Exchange  Resins;  filed 
April  21, 1978,  patented  May  8, 1979;  not 
available  NTIS. 

Patent  4,154,012:  Expendable  Launcher  for 
Non-Lethal  Ring  Airfoil  Projecticle;  filed 
November  25, 1977,  patented  May  15, 1979; 
not  available  NTIS. 

Patent  4,154,089:  Apparatus  and  Method  for 
Measuring  Liquid  Water  Content  of  a 
Cloud  or  Fog;  filed  June  12, 1978,  patented 
May  15, 1979;  not  available  NTIS. 

Patent  4,154,092:  Pneumatic  Gross  Leak 
Detector;  filed  May  4, 1978,  patented  May 
15, 1979;  not  available  NTIS. 

Patent  4,154,142:  Externally  Powered  Carrier, 
filed  September  6, 1977,  patented  May  15, 
1979;  not  available  NTIS. 

Patent  4,154,633:  Method  for  Making  Solid 
Propellant  Compositions  having  a  Soluble 
Oxidizer;  filed  April  14, 1978,  patented  May 
15. 1979;  not  available  NTIS. 

Patent  4,155,016:  Sharpening  High  Power 
Pulses;  filed  November  8, 1977,  patented 
May  15, 1979;  not  available  NTIS. 

Patent  4,155,017:  Sharpening  High  Power 
Pulses;  filed  November  9, 1977,  patented 
May  15, 1979;  not  available  NTIS. 

U.S.  Department  of  the  Air  Force,  AF/JACP, 
1900  Half  Street  SW„  Washington,  D.C. 
20324 

Patent  Application  6-047,528:  Polyaromatic 
Ether-Keto-Suflones  and  Their  Synthesis; 
filed  June  8, 1979. 

Patent  Application  6-048,951:  Propulsion 
Assist  Stage  for  Geosynchronous  Orbit 
Injection  from  Space  Shutte;  filed  June  15, 
1979. 

Patent  Application  6-050,272:  Oxide 
Passivated  Mesa  Epitaxial  Diodes  with 
Integral  Plated  Heat  Sink;  filed  June  19, 

1979. 

Patent  Application  6-050,273;  Liquid 
Propellant/Regenerative  Gharging  System 
Bubble  Preventer:  filed  June  19, 1979. 

Patent  Application  6-050,274:  Control  Piston 
for  Liquid  Propellant  Gun  Injector;  filed 
June  19, 1979. 

Patent  Application  6-051,315:  Combined 
Cycle  Ramjet  Engine;  filed  June  22, 1979. 


Patent  Application  6-052,161:  Liquid  Storing 
and  Releasing  Integrated  Assembly;  filed 
June  26. 1979. 

Patent  Application  6-052,162:  Optical  Beam 
Mode  Controlled  Laser  System;  filed  June 
26, 1979. 

Patent  Application  6-052,163:  Light  Spot 
Position  Sensor  for  a  Wavefront  Sampling 
System;  filed  June  26, 1979. 

Patent  Application  6-052,178:  Intruder 
Detector  System  Having  Improved 
Uniformity  of  Detection  Sensitivity:  filed 
June  25. 1979. 

Patent  Application  937,909:  Metal  Nitride 
Oxide  Semiconductor  (MNOS)  Dosimeter; 
filed  August  29, 1978. 

Patent  4,163,411;  Breech  Closure  Mechanism; 
filed  December  29, 1977,  patented  August  7, 
1979;  not  available  NTIS. 

Patent  4,163,629:  Turbine  Vane  Construction; 
filed  December  23, 1977,  patented  August  7, 
1979;  not  available  NTIS. 

Patent  4,163,973:  Means  for  Developing  a 
Radar  Tracking  Error  Signal;  filed  February 
18, 1975,  patented  August  7, 1979;  not 
available  NTIS. 

Patent  4,163,985:  Nonvolatile  Pimch  through 
Memory  Cell  with  Buried  N  +  Region  in 
Channel;  filed  September  30, 1977,  patented 
August  7, 1979;  not  available  NTIS. 

Patent  4,164,741:  Deception  Circuitry  for 
Automatic  Range  Gate  Tracking  in  Fire 
Gontrol  Radar;  filed  September  13, 1968, 
patented  August  14, 1979;  not  available 
NTIS. 

Patent  4,166,071:  Monophospha-S-Triazines; 
filed  December  28, 1977,  patented  August 
28, 1979;  not  available  NTIS. 

U.S.  Department  of  Energy,  Assistant 

General  Counselor  for  Patents,  Room  A 
2-3018,  Washington,  D.C.  20545 

Patent  4,140,771:  Process  for  Preparing  Active 
Oxide  Powders:  filed  February  24, 1978, 
patented  February  20, 1979:  not  available 
NTIS. 

Patent  4,142,159:  Missing  Pulse  Detector  for  a 
Variable  Frequency  Source;  filed 
November  7, 1977,  patented  February  27, 
1979;  not  available  NTIS. 

Patent  4,142,296:  Tool  Calibration  for 
Micromachining  System;  filed  December 
14, 1978,  patented  March  6, 1979:  not 
available  NTIS. 

Patent  4,144,464:  Device  and  Method  for 
Noresonantly  Raman  Shifting  Ultraviolet 
Radiation;  filed  January  25, 1978,  patented 
March  13, 1979;  not  available  NTIS. 

National  Aeronautics  and  Space 

Administration,  Assistant  General 
Gounselor  for  Patent  Matters,  NASA 
Code  GP-4,  Washington,  D.C.  20546 

Patent  Application  6-054,501:  Improved 
Synthesis  of  Polyformals;  filed  July  3, 1979. 

Patent  Application  6-054,502:  An  Improved 
Synthesis  of  2,  4,  8, 10-Textroxaspiro  (5.5) 
Undecane;  filed  July  3, 1979. 

Patent  Application  6-057,465:  Pressure 
Control  Valve;  filed  July  13, 1979. 

Patent  Application  6-057,526:  Spine 
Immobilization  Method  and  Apparatus; 
filed  July  13. 1979. 
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Patent  4,159,576:  Radiation  Shadow  Indicator, 
filed  October  31, 1978,  patented  July  3, 1979; 
not  available  NTIS. 

|FR  Doc.  80-1536  Filed  1-16-80;  8:45  am] 
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Government-Owned  Inventions; 
Availability  for  Licensing 

The  inventions  listed  below  are 
owned  by  the  U.S.  Government  and  are 
available  for  domestic  and  possibly 
foreign  licensing  in  accordance  with  the 
licensing  policies  of  the  agency- 
sponsors. 

Copies  of  the  patents  cited  are 
available  from  the  Commissioner  of 
Patents  &  Trademarks,  Washington,  DC 
20231,  for  $.50  each.  Requests  for  copies 
of  patents  must  include  the  patent 
number. 

Copies  of  the  patent  applications  can 
be  purchased  horn  the  National 
Technical  Information  Service  (NTIS), 
Springfield,  Virginia  22161  for  ^.00 
(^.00  outside  North  American 
Continent).  Requests  for  copies  of  patent 
applications  must  include  the  PAT-APPL 
number.  Claims  are  deleted  from  patent 
application  copies  sold  to  the  public  to 
avoid  premature  disclosure  in  the  event 
of  an  interference  before  the  Patent  and 
Trademark  Office.  Claims  and  other 
technical  data  will  usually  be  made 
available  to  serious  prospective 
licensees  by  the  agency  which  hied  the 
case. 

Requests  for  licensing  information  on 
a  particular  invention  should  be  directed 
to  the  address  cited  for  the  agency- 
sponsor. 

Douglas  ).  Campion, 

Patent  Program  Coordinator,  National 
Technical  Information  Service. 

Chief,  Intellectual  Proposition  Division. 
OTJAG,  Department  of  the  Army,  Room 
2D  444,  Pentagon,  Washington,  D.C. 

20310 

Patent  4,100,742:  Turbocompound  Engine  with 
Turbocharger  Control:  filed  December  9, 
1976,  patented  July  18. 1978;  not  available 
NTIS. 

Patent  4,108,191:  Fan  Mesh  Disrupter;  filed 
September  17, 1975,  patented  August  22, 
1978;  not  available  I^IS. 

Patent  4,118,727:  Mox  Multi-layer  Switching 
Device  Comprising  Niobium  Oxide;  filed 
September  9. 1977,  patented  October  3, 

1978;  not  available  NTIS. 

Patent  4,144,906:  Programmable  Fluidic 
Pressure-to-Electronic  Interface  System; 
filed  July  14, 1977,  patented  March  20, 1979; 
not  available  NTIS. 

Patent  4,149,170:  Multiport  Cable  Choke;  hied 
April  28. 1978,  patented  April  10, 1979;  not 
available  NTIS. 

Patent  4,149,306:  Method  of  Forming  an 
Efficient  Electron  Emitter  Cold  Cathode; 
filed  December  16, 1977,  patented  April  17, 
1979;  not  available  NTIS. 


Patent  4,149,404:  Pressure  Testing  of  Rocket 
Motor  Cases;  filed  May  24, 1978,  patented 
April  17, 1979;  not  available  NTIS. 

Patent  4,180,920:  Rotor  Blade  Tipweight 
Assemby;  filed  December  2, 1977,  patented 
April  24, 1979;  not  available  NTIS. 

Patent  4,151,233:  Method  for  Preparing  a 
Smoke  Agent;  hied  October  19, 1977, 
patented  April  24, 1979;  not  available  NTIS. 

Patent  4,153,761:  Method  of  Removing 
Foulants  h'om  Ion  Exchange  Resins;  hied 
April  21, 1978,  patented  May  8, 1979;  not 
available  NTIS. 

Patent  4,154,092:  Pneumatic  Gross  Leak 
Detector;  filed  May  4, 1978,  patented  May 
15, 1979;  not  available  NTIS. 

U.S.  Department  of  the  Air  Force,  AF/JACP, 
1900  Half  Street,  SW.,  Washington,  D.C. 
20324. 

Patent  Application  6-048,  951:  Propulsion 
Assist  Stage  for  Geosynchronous  Orbit 
Injection  from  Space  Shuttle;  filed  June  15, 
1979.  , 

Patent  Application  6-050,  272:  Oxide 
Passivated  Mesa  Epitaxial  Diodes  with 
Integral  Plated  Heat  Sink;  filed  June  19, 
1979. 

Patent  4,163,  629:  Turbine  Vane  Construction; 
filed  December  23, 1977,  patented  August  7, 
1979:  not  available  NTIS. 

U.S.  Department  of  Energy,  Assistant 

General  Counsel  for  Patents,  Room  A  2- 
3018,  Washington,  D.C.  20545 

Patent  4,140,771:  Process  for  Preparing  Active 
Oxide  Powders;  filed  February  24, 1978, 
patented  February  20, 1979:  not  available 
NTIS. 

National  Aeronautics  and  Space 

Administration,  Assistant  General 
Counsel  for  Patent  Matters,  NASA  Code 
GP-4,  VVashington,  D.C.  20546 

Patent  Application  6-057, 465:  Pressure 
Control  Valve;  filed  July  13, 1979. 

Patent  Application  6-064,  617:  Skin  Friction 
Measuring  Device  for  Aircraft;  filed  August 

7. 1979. 

Patent  Application  6-069,  485:  Electrical  Short 
Locator;  filed  August  24, 1979. 

Patent  Application  6-070,  771:  Curing  Agent 
for  Polyepoxides  and  Epoxy  Resins  and 
Composites  Cured  Therewith;  filed  August 

30. 1979. 

Patent  4,162,169:  Alkali-Metal  Silicate  Binders 
and  Methods  of  Manufacture;  filed 
December  21, 1977,  patented  July  24, 1979: 
not  available  NTIS. 

Patent  4,162,701:  Thermal  Control  Canister; 
filed  November  21, 1977,  patented  July  31, 
1979:  not  available  NTIS. 

Patent  4,162,928:  Solar  Cell  Module;  filed 
September  29, 1978,  patented  July  31, 1979: 
not  available  NTIS. 

Patent  4,163,678:  Solar  Cell  with  Improved  n- 
Region  Contact  and  Method  of  Forming  the 
Same;  filed  June  30, 1978,  patented  August 
7, 1979:  not  available  NTIS. 

Patent  4,164,079;  Seat  Cushion  to  Provide 
Realistic  Acceleration  Cues  to  Aircraft 
Simulator  Pilot;  filed  July  26, 1978,  patented 
August  14, 1979:  not  available  NTIS. 

|FR  Doc  80-1537  Filed  1-16-80;  8:45  am) 

BILUNQ  CODE  3S10-04-M 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Soliciting  Public  Comment  on  Bilateral 
Negotiations  Concerning  Textile 
Products  from  Malaysia,  Poland, 
Romania,  and  Yugoslavia 

January  14, 1980. 

On  April  21, 1974,  the  Committee  for 
the  Implementation  of  Textile 
Agreements  published  a  notice  in  the* 
Federal  Register  (39  FR 13307)  conveying 
the  Committee's  intention  to  announce, 
and  solicit  conunent  on,  U.S. 

Government  actions  implementing  the 
GATT  Arrangement  Regarding 
International  Trade  in  Textiles  and  the 
bilateral  textile  agreements  entered  into 
under  its  terms. 

Pursuant  to  the  terms  of  the 
Arrangement  and  the  bilateral  * 
agreements  between  the  Government  of 
the  United  States  and  the  Governments 
of  Malaysia,  the  Polish  People’s 
Republic,  the  Socialist  Republic  of 
Romania,  and  the  Socialist  Federal 
Republic  of  Yugoslavia,  which  expire  in 
1980,  the  Committee  anticipates  bilateral 
negotiations  with  these  governments 
during  the  year.  Any  party  wishing  to 
express  a  view  or  provide  data  or 
information  with  regard  to  the  treatment 
of  any  product  under  the  bilateral 
agreements  and  any  other  aspects 
thereof,  or  comment  on  production  or 
availability  of  domestic  textile  products, 
is  invited  to  submit  such  in  ten  copies  to 
Mr.  Paul  T.  O’Day,  Chairman  of  the 
Committee  for  the  Implementation  of 
Textile  Agreements,  U.S.  Department  of 
Commerce,  14th  and  Constitution 
Avenue,  NW.,  Room  3011.  Washington, 
D.C.  20230. 

Views,  data  or  information  submitted 
under  this  procedures  will  be  available 
for  public  inspection  in  the  Office  of 
Textiles,  Room  2815,  U.S.  Department  of 
Commerce.  14th  and  Constitution 
Avenue,  NW.,  Washington,  D.C.  20230, 
and  may  be  obtained  upon  written 
request.  Whenever  practicable,  public 
comment  may  be  invited  concerning 
views,  comments  or  information 
received  from  the  public  which  the 
Committee  for  the  Implementation  of  j| 
Textile  Agreements  considers 
appropriate  for  further  consideration. 

The  solication  of  comments  on  any 
negotiation,  consultation,  market 
disruption  or  any  other  matter  pursuant 
to  this  notice  is  not  a  waiver  in  any 
respect  of  the  exemption  contained  in  5 
U.S.C.  553(a)(1)  and  554(a)(4)  relating  to 
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matters  which  constitute  "a  foreign 
affairs  function  of  the  United  States.” 
Paul  T.  O’Day, 

Chairman,  Cammittee  for  the  Implementation 
of  Textile  Agreements. 

[FR  Doc.  80-1553  Piled  1-18-80:  8:45  am] 

BILUNQ  CODE  3S10-25-M 


COMMUNITY  SERVICES 
ADMINISTRATION 

Notice  of  Availability  of  the  Code  of 
Federal  Regulations  for  All  Community 
Services  Administration  Grantees 

agency:  Community  Services 
Administration. 

ACTION:  Notice  of  Availability  of  the 
Code  of  Federal  Regulations  for  all 
Community  Services  Administration 
grantees. 

SUMMARY:  Jn  the  November  26, 1979 
issue  of  the  Federal  Register  (44  FR 
67423)  the  Community  Services 
Administration  (CSA)  published  a  fmal 
rule  which  requires  all  CSA  grantees  to 
purchase  the  Code  of  Federal 
Regulations  in  addition  to  subscribing  to 
the  Federal  Register.  CSA  is  notifying  all 
CSA  grantees  that  the  new  Code  of 
Federal  Regulations  Title  45,  Part  500  to 
1199,  October  1, 1979,  is  now  availabe 
for  purchase  at  $7.00  a  copy.  Copies  of 
the  Code  may  be  purchased  from  the 
U.S.  Government  Printing  Office, 
Washington,  D.C.  20402. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Rita  C  Kane,  1200  19th  Street  NW., 
Washington,  D.C.  20506,  Telephone: 

(202)  254-5047. 

(Sec.  602,  78  Stat.  530:  42  U.S.C.  2942) 

John  Gabusi, 

Assistant  Director,  Office  of  Community 
Action. 

|FR  Doc.  80-1370  Filed  1-16-80;  8:45  am] 

BILUNQ  CODE  UlS-OI-M 


CONSUMER  AFFAIRS  COUNCIL 

Workshop  on  Executive  Order  12160 
[On  Federal  Consumer  Programs] 

agency:  Consumer  Affairs  Council. 
ACTION:  Announcement  of  Workshop  on 
Executive  Order  12160  (On  Federal 
Consumer  Programs). 

SUMMARY:  On  February  6, 1980,  the 
Consumer  Adairs  Council  will  sponsor  a 
Workshop  on  Executive  Order  12160. 

We  are  taking  this  action  to  give 
consumers  a  chance  to  discuss  the 
Executive  Order  and  consumer 
programs  proposed  under  the  Order 
with  knowledgeable  Federal  employees. 
We  expect  our  action  will  enable 
interested  consumers  to  comment  on  the 


proposed  consumer  programs  more 
effectively  than  they  otherwise  might. 
date:  The  Workshop  will  be  held 
February  6, 1980  from  1-5  p.m. 

ADDRESS:  The  Workshop  will  be  held  in 
the  North  Building  of  the  Department  of 
Health,  Education  and  Welfare,  330 
Independence  Avenue,  S.W., 
Washington,  D.C.  20201. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gregory  M.  Jones  of  the  Consiuner 
Affairs  Council  at  202-456-6534.  (This  is 
not  a  toll-free  number.) 

SUPPLEMENTARY  INFORMATION 

Have  You  Talked  to  Your  Government 
Lately? 

It  used  to  be  that  consumers  were  on 
the  outside  of  their  government,  looking 
in  through  a  maze  of  redtape  and 
insensitivity.  Now  it’s  changing. ' 
Government  is  opening  up  to  the 
consumers  it  serves.  And  now,  you  can 
help  to  make  it  more  responsive  to  your 
needs  by  attending  a  White  House 
Workshop  on  President  Carter’s 
Consumer’s  Executive  Order  in 
Washington,  D.C. 

At  the  Workshop,  you  will  have  an 
opportimity  to  join  with  consumers  from 
throughout  the  country  in  shaping  the 
consumer  programs  of  over  30  Federal 
agencies.  You  will  have  a  chance  to 
meet  one-on-one  with  administration 
ofHcials  and  the  people  responsible  for 
improving  the  way  government  listens 
and  reacts  to  you. 

What  is  the  Consumer’s  Executive 
Order? 

It  is  a  directive  from  President  Carter 
that  requires  Federal  agencies  to  be 
responsive  to  your  consumer  needs. 
President  Carter  signed  the  Consumer’s 
Executive  Order  12160  on  September  26, 
1979.  Over  30  agencies  have  published  . 
draft  consumer  programs  in  response  to 
the  Order. 

And  right  now,  the  agencies  are 
receiving  public  comment  on  their 
programs.  The  draft  programs  were 
published  in  the  December  10, 1979, 
Federal  Register. 

Agencies  will  have  representatives  at 
the  Workshop  to  explain  their  proposed 
consumer  programs  and  to  ask  for  your 
suggestions  for  improving  them.  We 
want  you  in  on  the  planning  stages.  We 
need  to  know  what  you  think.  Will  the 
programs  work?  Do  they  meet  your 
needs? 

Why  do  we  Need  to  Hear  from  You? 

-We  want  to  consumer  test  our 
proposed  consumer  programs.  To  insure 
that  the  proposed  consumer  programs 
serve  you,  the  consumer,  we  need  to 
have  your  comments  and  suggestions. 


If  you  would  like  to  read  the  draft 
programs  before  the  Workshop,  you  can 
■  get  your  free  copy  by  writing  die 
Consumer  Information  Center, 
Department  645-H,  Pueblo,  Colorado 
81009,  by  contacting  any  Federal 
Information  Center,  or  by  contacting  the 
agency  that  interest  you. 

Workshop  Highlights 

1- 2  p.m. — General  Session  with  Esther 
Peterson,  Special  Assistant  to  the 
President  for  Consumer  Affairs,  and 
other  members  of  the  new  Counsumer 
Affairs  Council  created  by  the  Order. 
Consumer  leaders  from  throughout  the 
country  will  also  present  their 
evaluations  of  federal  agency 
consumer  plans. 

2- 5  p.m. — Opportunity  to  meet  in  \ 
informal  roundtable  discussions  and 
working  sessions  with  government 
officials  from  40  departments  and 
agencies. 

Count  Me  In 

Make  your  plans  to  attend.  Please 
reserve  your  space  by  calling  202-456- 
6226.  (This  is  not  a  toll-free  number.) 

Remember,  the  Workshop  is  free.  Pre¬ 
registration  is  not  required,  but  it  will 
help  us  if  we  know  you  are  coming. 

When  and  Where 

Wednesday,  February  6, 1980. 

HEW  North  Building  Auditorium, 
Washington,  D.C. 

1  p.m. — Plenary  session  with  Easter 
Peterson,  Special  Assistant  to  the 
President  for  Consumer  Affairs 
2-5  p.m. — ^Time  to  meet  one-on-one  with 
agency  consumer  affairs  ofHcers  Free, 
of  Course! 

Esther  Peterson, 

Special  Assistant  to  the  President  for 
Consumer  Affairs,  Chairperson,  Consumer 
Affairs  Council. 

(FR  Doc.  80-1546  Filed  1-16-80;  8:45  am) 

BILUNQ  CODE  3195-01-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Air  Force 

Intent  To  Prepare  a  Proposed  Draft 
Environment^  Impact  Statement 

This  Notice  of  Intent  is  published  as 
required  by  the  regulations  of  the 
President’s  Coimcil  on  Environmental 
Quality  in  Title  40,  Code  of  Federal 
Regulations,  Part  1501.7,  on 
implementation  of  the  provisions  of  the 
National  Environmental  Policy  Act  of 
1969  (NEPA). 

The  United  States  Air  Force  will 
prepare  a  proposed  Draft  Environmental 
Impact  Statement  (EIS)  for  use  in 
determining  the  significance  of  the 
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potential  biophysical  impacts  of  locating 
the  proposed  Consolidated  Space 
Operations  Center  (CSOC)  in  the 
Peterson  Air  Force  Base/Colorado 
Springs  area.  The  proposed  Draft  EIS 
will  lead  to  the  filing  of  either  a  Draft 
EIS  or  Finding  of  No  Significant  Impact 
(FONSI). 

The  CSOC  will  encompass  two  major 
mission  elements:  Satellite  Control  and 
Department  of  Defense  Space  Shuttle 
Operations.  The  Satellite  Operations 
Center  will  perform  conununications, 
command,  and  control  service  functions 
for  orbiting  spacecraft.  The  CSOC  will 
enhance  the  USAFs  operational 
capability  for  satellite  control  and,  by 
providing  a  second  node  in  the  satellite 
control  network,  increase  the 
survivability  of  this  important  function. 
The  CSOC  will  also  perform  as  the 
Shuttle  Operations  and  Planning  Center 
(SOPC),  conducting  Department  of 
Defense  shuttle  flight  planning, 
readiness,  and  control  functions.  In  this 
capacity,  the  CSOC  will  provide  direct 
mission  authority  over  Department  of 
Defense  shuttle  missions;  respond  to 
national  priorities;  and  protect  national 
security  data. 

Peterson  Air  Force  Base/Colorado 
Springs  area  is  the  proposed  site  for 
CSOC,  with  Kirtland  Air  Force  Base, 

New  Mexico,  and  Malmstrom  Air  Force 
Base,  Montana,  as  alternate  sites.  All 
three  locations  meet  the  basic 
geographic,  environmental,  support,  and 
resource  siting  criteria.  Peterson  Air 
Force  Base  was  selected  as  the  prime 
candidate  because  of  its  unique 
operational  advantages  which  accrue 
from  proximity  to  related  activities;  i.e., 
the  Space  Defense  Operations  Center 
(SPADOC)  activities  of  the  North 
American  Air  Defense  Command  at  the 
USAF  Cheyenne  Mountain  Complex. 
Proximate  location  of  CSOC  and 
SPADOC  would  provide  a  foundation 
for  signiBcant,  long-term  operational 
efficiencies  stemming  from  convenient, 
face-to-face  planning,  as  well  as  shared 
support  assets.  In  this  regard,  SPADOC 
will  be  able  to  provide  the  CSOC  with  a 
link  into  the  existing  space  surveillance 
and  warning  structure.  The  proximate 
siting  of  these  two  functions  also  offers 
flexibility  to  accommodate  future, 
unfolding  defense  missions  in  the 
medium  of  space. 

The  CSOC  will  require  a  new 
technical  facility  totaling  about  370,000 
square  feet,  about  100,000  square  feet  of 
support  facilities,  and  microwave  and 
satellite  commimication  antennas. 

When  fully  operational,  the  CSOC  will 
employ  approximately  300  Air  Force 
military  personnel,  100  Department  of 
the  Air  Force  civilian  personnel,  and 


approximately  1,400  contractor 
personnel. 

The  proposed  Draft  EIS  covered  by 
this  Notice  of  Intent  will  describe  the 
natiire,  range,  degree  and  extent  of 
potential  environmental  impacts  which 
may  be  associated  with  the  location, 
siting,  construction,  and  operation  of  the 
CSOC  at  the  proposed  location 
(Peterson  Air  Force  Base/Colorado 
Springs  area)  and  alternate  locations 
(Kirtland  Air  Force  Base,  New  Mexico, 
and  Malmstrom  Air  Force  Base, 
Montana). 

The  Air  Force  will  conduct  scoping 
meetings  at  all  three  locations.  The 
purpose  of  the  scoping  meetings  is  to 
identify  early  in  the  environmental 
analysis  process,  the  issues  and 
concerns  that  should  be  addressed  in 
the  proposed  Draft  EIS. 

These  scoping  meetings  will  be  held 
as  follows; 

Base,  Date  and  Time 

Malmstrom  AFB,  Montana,  February  7, 1980, 
Thursday  Evening. 

Peterson  AFB,  Colorado,  February  11, 1980, 
Monday  Evening. 

Kirtland  AFB,  New  Mexico,  February  13, 

1980,  Wednesday  Evening. 

Notice  of  the  time  and  place  of 
scoping  meetings  will  be  made  available 
to  local  and  other  public  officials  and 
announced  in  the  local  news  media.  For 
further  information  concerning  this 
Notice  of  Intent,  contact:  Mr.  Frank 
Meyers,  Department  of  the  Air  Force, 

HQ  Space  Divisicm  (DEV),  P.O.  Box 
92960,  Worldway,  Postal  Center,  Los 
Angeles,  California  90006,  (Telephone: 
213-643-0933). 

(FR  Doc.  80-1S23  Piled  1-lS-SO;  a«  as] 

BILLING  C006  SSIO-OI-M 


Office  of  the  Secretary 

DOD  Advisory  Group  on  Electron 
Devices;  Advisory  Committee  Meeting 

The  DoD  Advisory  Group  on  Electron 
Devices  (AGED)  will  meet  in  closed 
session  on  7  February  1980,  at  201 
Varick  Street,  9th  Floor,  New  York,  New 
York  10014. 

The  mission  of  the  Advisory  Group  is 
to  provide  the  Under  Secretary  of 
Defense  for  Research  and  Engineering, 
the  Director,  Defense  Advanced 
Research  Projects  Agency  and  the 
Military  Departments  with  technical 
advice  on  the  conduct  of  economical 
and  effective  research  and  development 
programs  in  the  area  of  Electron 
Devices. 

The  AGED  meeting  will  be  limited  to 
review  of  research  and  development 
programs  which  the  Military 
Departments  propose  to  initiate  with 
industry,  universities  or  in  their 


laboratories.  The  agenda  for  this 
meeting  will  include  programs  on 
Radiation  Hardened  Devices, 
Microwave  Tubes,  Displays  and  Lasers. 
The  review  will  include  details  of 
classified  defense  programs  throughout. 

In  accordance  with  5  U.S.C.  App  I 
§  10(d)  (1976),  it  has  been  determined 
that  this  Advisory  Group  meeting 
concerns  matters  listed  in  5  U.S.C. 

'§  552b(c)(l)  (1976),  and  that  accordingly, 
this  meeting  will  be  closed  to  the  public. 
H.  E.  LofdaU, 

Director,  Correspondence  and  Directives, 
Washington  Headquarters  Services, 
Department  of  Defense. 

January  1, 1980. 

(FR  Doc  8a-1518  Filed  1-18-80;  8:45  am] 

BMJJNG  CODE  3ai0-70-M 


DEPARTMENT  OF  ENERGY 

Consumer  Affairs  Advisory  Committee 
and  Subcommittees;  Open  Meetings 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (Pub. 

L  92-463,  86  Stat.  770),  notice  is  hereby 
given  of  the  following  Advisory 
committee  and  subcommittee  meetings: 
TITLE:  Consumer  Affairs  Advisory 
Committee. 

DATE,  TIME,  AND  PLACE:  Monday, 
February  4, 1980  and  Tuesday,  February 
5, 1980,  Solar  Energy  Research  Institute, 
Building  10,  Denver  West  Office  Park, 
1617  Cole  Boulevard,  Golden,  Colorado 
80401.  See  agenda  below  for  specific 
time  and  room  number  of  full  committee 
and  subcommittee  meetings. 

CONTACT:  Georgia  Hildreth,  Director, 
Advisory  Committee  Management, 
Department  of  Energy,  Room  8G087, 

1000  Independence  Avenue  SW., 
Washingtonr-D.C.  20585,  telephone:  202- 
252-5187. 

PURPOSE  OF  committee:  To  provide  the 
Secretary  of  Energy  with  diversiBed 
expert  advice  from  qualiBed  individuals 
relating  to  the  identiBcation  and 
evaluation  of  the  impact  of  proposed  or 
existing  energy  policies  and  programs 
on  consumers,  the  identification  of  areas 
where  new  policy  initiatives  or  program 
change  is  needed,  and  planning, 
developing,  and  implementing  equitable 
energy  policies  and  programs. 

TENTATIVE  AGENDA: 

Monday,  February  4, 1980  ^ 

Full  Committee  Meeting — Room  10/4A. 

8:30 — Full  Committee  Meeting — SERI 
Briefing. 

Role  in  consumer  protection 
Solar  use  research  project 
Passive  solar 

Research  to  improve  community-based 
renewable  energy  systems 
Publications  for  use  by  consumers/ 
communities 
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Residential  conservation  service 
12:00 — Recess  of  full  Committee  until  3:30 

p.m.,  February  4, 1980. 

Subcommittee  Meetings 

Monday,  February  4, 1980 — 1:00  p.m.-3:30 

p.m. 

Tuesday,  February  5, 1980 — 9.00  a.m.-ll.OO 
a.m. 

Utilities  and  Resource  Applications — Room 
10/lA. 

Update  on  the  comments  received  by  OCA 
on  the  "Energy  and  the  Poor”  Transcentury 
Report. 

Discussion  on  what  role  DOE  can  play  in 
protecting  the  poor  ht)m  escalating  energy 
costs. 

Report  on  the  present  DOE  position  on 
home  heating  oil  recontrol. 

Report  on  the  mission  and  scope  of  woiic 
completed  and  ongoing  in  the  Economic 
Regulatory  Administration,  Regulatory 
Interventions  Division. 

SERI  interface  with  ulitities. 

Public  Comment  (10  minute  rule). 
Conservation  and  Alternative 
Technologies — ^Room  10/2A. 

How  has  the  Energy  Extension  Service 
used  the  results  of  their  pilot  study  to 
promulgate  the  plan  for  a  nationwide 
program?  Relationship  with  SERI? 

Review  and  discussion  of  the  comments  ' 
received  by  OCA  on  the  Internal  Barriers 
Study. 

Role  of  Regional  Solar  Centers  in 
relationship  to  SERI. 

Weatherization  and  Income  Assistance — 
Room  10/3A. 

Oil  delivery  problems  for  low-income 
people. 

Communication  problems:  Are  low-income 
people  taking  advantage  of  existing  Federal 
and  State  programs? 

Landlord-tenant  problems. 

Use  of  low-income  people  for  housing 
repair  and  maintenance. 

Public  institutions  (churches  a^d  schools) 
as  community  resources. 

SERI  conservation/solar  programs 
affecting  low-income  communities. 

Public  comment  (10  minute  rule). 

Regulatory  and  Institutional  Process — ^Room 
10/4A. 

ReRner  profit  margin  overcharges. 

The  advisability  of  developing  incentive 
programs  for  the  replacement  of  inefficient 
appliances. 

SERI's  role  in  DOE  regulatory  development 
processes  that  relate  to  solar. 

SERI's  role  in  identifying  and  assisting 
States  to  remove  barriers  to  solar  energy. 

SERI's  special  role  in  evolution  of  solar 
legal  issues  (i.e.  Solar  Law  Reporter). 

Public  Comment  (10  minute  rule). 

Full  Cammittee  Meeting  3:30  p.m..  Monday, 
February  4, 1980 — Room  10/4A. 

3:30  p.m.  Call  to  Order;  Subcommittee 
Reports;  Brief  discussion  on  cogeneration 
problems  for  solar-electric  produced 
consumers  and  the  public  utility  grid 
interface. 


4:30  p.m.  Welcome  address  by  Denis 
Hayes.  Director  of  SERI. 

5:00  p.m.  Public  Conrment  (10  minute  rule). 

Full  Committee  Meeting — IIM)  a.m., 

Tuesday,  February  5, 1980 — ^Room  10/4 A. 

11:00  a.m.  Cali  to  Order. 

11:05  a.m.  Subcommittee  Reports. 

12:00  Recess  until  1:30  p.m. 

1:30  p.m.  Briefing  on  OCA-4X)E 
reorganization  activities.  Has  more 
inportance  been  placed  on  renewables  and 
conservation  measures  since  last  summar? 

2:00  p.m.  Congeneration  problems  for  solar- 
electric  producers  and  consumers. 

2:30  p.m.  Discussion  of  future  meeting 
dates,  location,  and  agenda  items. 

4:00  p.m.  Public  Comment  (10  minute  rule). 

PUBUC  PARTiciPA'nON:  Tlie  meetings  are 
open  to  the  public.  The  Chairpersons  of 
the  Committee  and  Subcommittee  are 
empowered  to  conduct  the  meetings  in  a 
fashion  that  will,  in  their  judgment, 
facilitiate  the  orderly  conduct  of 
business.  Any  member  of  the  public  who 
wishes  to  file  a  written  statement  with 
the  Committee  or  Subcommittees  will  be 
permitted  to  do  so,  either  before  or  after 
the  meetings.  Members  of  the  public 
who  wish  to  make  oral  statements 
pertaining  to  agenda  items  should 
contact  the  Advisory  Committee 
Management  Office  at  the  address  or 
telephone  number  listed  above. 

Requests  must  be  received  at  least  5 
days  prior  to  the  meeting  concerned  and 
reasonable  provision  will  be  made  to 
include  the  presentation  on  the  agenda. 
TRANSCRIPTS:  Available  for  public 
review  and  copying  at  the  Freedom  of 
Information  Public  Reading  Room,  Room 
GA-152,  Forrestal  Building,  1000 
Independence  Avenue,  SW., 

Washington,  D.C.,  between  8:00  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

CXECUTIVE  summary:  Available 
approximately  30  days  following  the 
meeting  from  the  Advisory  Committee 
Management  Office.  , 

Issued  at  Washington.  D.C.  on  January  11, 
1960. 

Georgia  Hildreth, 

Director,  Advisory  Committee  Management, 

(FR  Doc.  80-1500  Filed  1-16-80;  8:46  am| 

BILUNQ  CODE  M50-01-M 


Proposed  Order  of  Disallowance  to 
Amerada  Hess  Corporation 

agency:  Department  of  Energy  (DOE). 
action:  Notice  of  Proposed  Order  of 
Disallowance  and  Opportunity  for 
Aggrieved  Persons  to  Object. 

SUMMARY:  The  Office  of  Special  Counsel 
for  Compliance  of  the  Department  of 
Energy  (OSC)  hereby  gives  the  notice 
required  by  10  CFR  §§  205.199(h)  and 


205.192  that  it  issued  a  Proposed  Order 
of  Disallowance  to  Amerada  Hess 
Corporation  on  January  9, 1980,  and  that 
any  aggrieved  person  may  file  a  Notice 
of  Objection  to  the  Proposed  Order  of 
Disallowance  in  accordance  with  10 
CFR  §  205.193  within  15  calendar  days 
following  publication  of  this  Notice. 

The  Proposed  Order  of  Disallowance 

Amerada  Hess  Corporation  (Hess), 
which  is  headquartered  at  1185  Avenue 
of  the  Americas,  New  York,  New  York 
10036,  is  a  refiner  subject  to  the 
allowable  cost  passthrough  calculations 
and  transfer  pricing  rules  of  10  CFR 
§§  212.83  and  212.84.  These  regulations 
are  used  to  determine,  among  other 
things,  the  proper  measurement  of  costs 
of  crude  oil  imported  by  a  firm  through 
its  foreign  affiliates. 

In  April  1977,  the  Federal  Energy 
Administration  (FEA)  issued  a  Notice  of 
Proposed  Disallowance  to  Hess  alleging 
that  the  firm  had  overstated  its  costs 
with  respect  to  interaffiliate  imported 
Libyan  crude  oil  transactions  by 
approximately  $2.8  million  for  the  period 
October  1973  through  May  1975. 

In  December  1977,  the  Office  of 
Special  Counsel  for  Compliance  was 
created  within  the  Department  of 
Energy.  In  February  1978,  the 
responsibility  for  the  transfer  pricing 
program  was  transferred  from  the  Office 
of  Enforcement,  Economic  Regulatory 
Administration,  to  the  OSC.  In 
subsequent  meetings  and 
correspondence  between  the  OSC  and 
Hess,  the  amount  was  adjusted  to 
approximately  $2.3  million  in 
recognition  of  misreported  information. 
The  Proposed  Order  requires  Hess  to 
reduce  its  costs  for  the  period  October 
1973  through  May  1975  by  $2,353,660.85, 
and  to  determine  whether  its  selling 
prices  for  petroleum  products  were 
excessive  as  a  result. 

Submission  of  Objection 

Aggrieved  persons  may  object  to  this 
Proposed  Order  of  Disallowance  by 
filing  a  "Notice  of  Objection  to  the 
Proposed  Amerada  Hess  Corporation 
Order  of  Disallowance."  The  Notice 
must  comply  with  the  requirements  of  10 
CFR  §  205.193.  To  be  considered,  a 
Notice  of  Objection  must  be  filed  with: 
Office  of  Hearings  and  Appeals, 
Department  of  Energy,  2000  M  Street 
NW.,  Room  8014,  Washington,  D.C. 

20461.  The  Notice  must  be  filed,  in 
duplicate,  by  4:30  p.m.  EDT  on  the  15th 
calendar  day  following  publication  of 
this  Notice,  or  the  first  federal  workday 
thereafter  if  the  fifteenth  day  falls  on  a 
weekend  or  holiday.  In  addition,  a  copy 
of  the  Notice  of  Objection  must,  on  the 
same  day  as  filing,  be  served  on  Hess 
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and  on  each  of  the  following  persons, 
pursuant  to  10  CFR  §  205.193(c): 

Leslie  Wm.  Adams,  Associate  Solicitor  to  the 
Special  Counsel  for  Compliance, 
Department  of  Energy,  12th  and 
Pennsylvania  Ave.  NW.,  Washington,  D.C. 
20461 

Assistant  General  Counsel,  for 
Administrative  Litigation,  Department  of 
Energy,  Washington,  D.C.  20W1 

No  data  or  information  which  is 
confidential  shall  be  included  in  any 
Notice  of  Objection. 

Copies  of  Proposed  Order 

Copies  of  the  Proposed  Order  of 
Disallowance  to  Hess,  with  confidential 
information  deleted,  may  be  received, 
free  of  charge,  by  written  or  oral  request 
to:  Leslie  Wm.  Adams,  Associate 
Solicitor  to  the  Special  Counsel  for 
Compliance,  Department  of  Energy,  12th 
and  Pennsylvania  Avenue  NW.,  Room 
3109,  Washington,  D.C.  20461,  telephone 
202-633-8288. 

Copies  of  the  Proposed  Order  of 
Disajlowance  may  also  be  obtained 
from:  Freedom  of  Information  Reading 
Room,  Forrestal  Building,  Room  GA-152, 
1000  Independence  Avenue, 

Washington,  D.C.  20585. 

Issued  in  Washington,  D.C.  this  9th  day  of 
January,  1980. 

Paul  L.  Bloom, 

Special  Counsel  for  Compliance. 

|FR  Doc.  80-1497  Filed  1-16-80;  8:45  am) 

BILUNG  CODE  64S0-01-M 


Proposed  Order  of  Disallowance  to 
Marathon  Oil  Company 

AGENCY:  Department  of  Energy  (DOE). 
ACTION:  Notice  of  Proposed  Order  of 
Disallowance  and  Opportunity  for 
Aggrieved  Persons  to  Object. 

SUMMARY:  The  Office  of  Special  Counsel 
for  Compliance  of  the  Department  of 
Energy  (OSC)  hereby  gives  the  notice 
required  by  10  CFR  §  §  205.199(h)  and 
205.192  that  it  issued  a  Proposed  Order 
of  Disallowance  to  Marathon  Oil 
Company  on  January  9, 1980,  and  that 
any  aggrieved  person  may  file  a  Notice 
of  Objection  to  the  Proposed  Order  of 
Disallowance  in  accordance  with  10 
CFR  §  205.193  within  15  calendar  days 
following  publication  of  this  Notice. 

The  Proposed  Order  of  Disallowance 

Marathon  Oil  Company  (Marathon), 
which  is  headquartered  at  539  South 
Main  Street,  Findlay,  Ohio,  45840,  is  a 
refiner  subject  to  the  allowable  cost 
passthrough  calculations  and  transfer 
pricing  rules  of  10  CFR  §  §  212.83  and 
212.84.  These  regulations  are  used  to 
determine,  among  other  things,  the 


proper  measurement  of  costs  of  cnide  oil 
imported  by  a  Hrm  through  its  foreign 
affiliates. 

In  April  1977,  the  Federal  Energy 
Administration  (FEA)  issued  a  Notice  of 
Proposed  Disallowance  to  Marathon 
alleging  that  the  Hrm  had  overstated  its 
costs  with  respect  to  interaffiliate 
imported  Libyan  crude  oil  transactions 
by  approximately  $18  million  for  the 
period  October  1973  through  May  1975. 

In  December  1977,  the  Office  of 
Special  Counsel  for  Compliance  was 
created  within  the  Department  of 
Energy.  In  February  1978,  the 
responsiblity  for  the  transfer  pricing 
program  was  transferred  from  the  Office 
of  Enforcement,  Economic  Regulatory 
Administration,  to  the  OSC.  In 
subsequent  meetings  and 
correspondence  between  the  OSC  and 
Marathon,  the  amount  was  adjusted  to 
approximately  $17.5  million  in 
recognition  of  misreported  information. 
The  Proposed  Order  requires  Marathon 
to  reduce  its  costs  for  the  period 
October  1973  through  May  1975  by 
$17,588,299.37,  and  to  determine  whether 
its  selling  prices  for  petroleum  products 
were  excessive  as  a  result. 

Submission  of  Objection 

Aggrieved  persons  may  object  to  this 
Proposed  Order  of  Disallowance  by 
filing  a  “Notice  of  Objection  to  the 
Proposed  Marathon  Oil  Company  Order 
of  Disallowance.”  The  Notice  must 
comply  with  the  requirements  of  10  CFR 
§  205.193.  To  be  considered,  a  Notice  of 
Objection  must  be  filed  with:  Office  of 
Hearings  and  Appeals,  Department  of 
Ene  gy,  2000  M  Street  NW.,  Room  8014, 
Washington,  D.C.  20461.  The  Notice 
must  be  filed,  in  duplicate,  by  4:30  p.m. 
EDT  on  the  15th  calendar  day  following 
publication  of  this  Notice,  or  the  first 
federal  workday  thereafter  if  the 
fifteenth  day  falls  on  a  weekend  or 
holiday.  In  addition,  a  copy  of  the  Notice 
of  Objection  must,  on  the  same  day  as 
filing,  be  served  on  Marathon  and  on 
each  of  the  following  persons,  pursuant 
to  10  CFR  §  205.193(c): 

Leslie  Wm.  Adams,  Associate  Solicitor  to  the 
Special  Counsel  for  Compliance, 

Department  of  Energy,  12th  and 
Pennsylvania  Ave.  NW.,  Washington,  D.C. 
20461. 

Assistant  General  Counsel  for  Administrative 
Litigation,  Department  of  Energy, 
Washington,  D.C.  20461. 

No  data  or  information  which  is 
confidential  shall  be  included  in  any 
Notice  of  Objection. 

Copies  of  Proposed  Order 

Copies  of  the  Proposed  Order  of 
Disallowance  to  Marathon,  with 
confidential  information  deleted,  may  be 


received,  free  of  charge,  by  written  or 
oral  request  to:  Leslie  Wm.  Adams, 
Associate  Solicitor  to  the  Special 
Counsel  for  Compliance,  Department  of 
Energy,  12th  and  Pennsylvania  Avenue 
NW.,  Room  3109,  Washington,  D.C. 
20461,  telephone  202-633-8288. 

Copies  of  the  Proposed  Order  of 
Disallowance  may  also  be  obtained 
from:  Freedom  of  Information  Reading 
Room,  Forrestal  Building,  Room  GA-152, 
1000  Independence  Avenue, 

Washington,  D.C.  20585. 

Issued  in  Washington,  D.C.  this  9th  day  of 
January,  1980. 

Paul  L.  Bloom, 

Special  Counsel  for  Compliance 

(FR  Doc.  80-1498  Filed  1-16-80;  8;45  am] 

BILUNG  CODE  64S0-01-M 


Proposed  Order  of  Disallowance  to 
Murphy  Oil  Corporation 

agency:  Department  of  Energy  (DOE). 
ACTION:  Notice  of  Proposed  Order  of 
Disallowance  and  Opportunity  for 
Aggrieved  Persons  to  Object. 

SUMMARY:  The  Office  of  Special  Counsel 
for  Compliance  of  the  Department  of 
Energy  (OSC)  hereby  gives  the  notice 
required  by  10  CFR  §  §  205.199(h)  and 
205.192  that  it  issued  a  Proposed  Order 
of  Disallowance  to  Murphy  Oil 
Corporation  on  January  9, 1980,  and  that 
any  aggrieved  person  may  file  a  Notice 
of  Objection  to  the  Proposed  Order  of 
Disallowance  in  accordance  with  10 
CFR  §  205.193  within  15  calendar  days 
following  publication  of  this  Notice. 

The  Proposed  Order  of  Disallowance 

Murphy  Oil  Corporation  (Murphy), 
which  is  headquartered  at  200  Jefferson 
Avenue,  El  Dorado,  Arkansas  71730,  is  a 
refiner  subject  to  the  allowable  cost 
passthrough  calculations  and  transfer 
pricing  rules  of  10  CFR  §§  212.83  and 
212.84.  These  regulations  are  used  to 
determine,  among  other  things,  the 
proper  measurement  of  costs  of  crude  oil 
imported  by  a  firm  through  its  foreign 
affiliates. 

In  April  1977,  the  Federal  Energy 
Administration  (FEA)  issued  a  Notice  of 
Proposed  Disallowance  to  Murphy 
alleging  that  the  firm  had  overstated  its 
costs  with  respect  to  interaffiliate 
imported  Venezuelan  and  Iranian  crude 
oil  transactions  by  approximately  $3.9 
million  for  the  period  October  1973 
through  May  1975. 

In  December  1977,  the  Office  of 
Special  Counsel  for  Compliance  was 
created  within  the  Department  of 
Energy.  In  February  1978,  the 
responsibility  for  the  transfer  pricing 
program  was  transferred  from  the  Office 
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of  Enforcement,  Economic  Regulatory 
Administration,  to  the  OSC.  In 
subsequent  meetings  and 
correspondence  between  the  OSC  and  < 
Murphy,  the  amount  was  adjusted  to 
approximately  $4.7  million  in 
recognition  of  misreported  information 
and  certain  amendments  to  the 
maximum  and  representative  prices  as 
announced  in  43  FR  34186  (August  3, 
1978).  The  Proposed  Order  requires 
Murphy  to  reduce  its  costs  for  the  period 
October  1973  through  May  1975  by 
$4,759,172.26,  and  to  determine  whether 
its  prices  for  petroleum  products  were 
excessive  as  a  result. 

Submission  of  Objection 

Aggrieved  persons  may  object  to  this 
Proposed  Order  of  Disallowance  by 
filing  a  “Notice  of  Objection  to  the 
Proposed  Murphy  Oil  Corporation  Order 

of  Disallowance.”  The  Notice  must  _ 

comply  with  the  requirements  of  10  CFR 
§  205.193.  To  be  considered,  a  Notice  of 
Objection  must  be  tiled  with:  Oftice  of 
Hearings  and  Appeals,  Department  of 
Energy,  2000  M  Street  NW.,  Room  8014, 
Washington,  D.C.  20461.  The  Notice 
must  be  tiled,  in  duplicate,  by  4:30  p.m. 
EDT  on  the  15th  calendar  day  following 
publication  of  this  Notice,  or  the  first 
federal  workday  thereafter  if  the 
tifteenth  day  falls  on  a  weekend  or 
holiday.  In  addition,  a  copy  of  the  Notice 
of  Objection  must,  on  the  same  day  as 
filing,  be  served  on  Murphy  and  on  each 
of  the  following  persons,  pursuant  to  10 
CFR  §  205.193(c): 

Leslie  Wm.  Adams,  Associate  Solicitor  to  the 

Special  Counsel  for  Compliance, 

Department  of  Energy,  12th  and 

Pennsylvania  Ave.  NW.,  Washington,  D.C. 

20461 

Assistant  General  Counsel  for  Administrative 

Litigation,  Department  of  Energy, 

Washington,  D.C.  20461 , 

No  data  or  information  which  is 
confidential  shall  be  included  in  any 
Notice  of  Objection. 

Copies  of  Proposed  Order 

Copies  of  the  Proposed  Order  of 
Dissallowance  to  Murphy,  with 
confidential  information  deleted,  may  be 
received,  ti'ee  of  charge,  by  written  or 
oral  request  to:  Leslie  Wm.  Adams, 
Associate  Solicitor  to  the  Special 
Counsel  for  Compliance,  Department  of 
Energy,  12th  and  Pennsylvania  Avenue 
NW.,  Room  3109,  Washington,  D.C. 

20461,  telephone  202-633-6288. 

Copies  of  the  Proposed  Order  of 
Disallowance  may  also  be  obtained 
from:  Freedom  of  Information  Reading 
Room.  Forrestal  Building,  Room  GA-152, 
1000  Independence  Avenue. 

Washington,  D.C.  20585. 


Issued  in  Washington,  D.C.  this  9th  day  of 
January,  1980. 

Paul  L  Bloom, 

Special  Counsel  for  Compliance 

|FR  Doc.  80-1499  Filed  1-16-80;  8:46  am] 

BILUNG  CODE  64S0-01-M 


DEPARTMENT  OF  ENERGY 

Economic  Regulatory  Administration 

Action  Taken  on  Consent  Orders 

agency:  Economic  Regulatory 
Administration,  Department  of  Energy. 

action:  Notice  of  Action  Taken  on 
Consent  Orders. 

summary:  The  Economic  Regulatory 
Administration  (ERA)  of  the  Department 
of  Energy  (DOE)  hereby  gives  Notice 
that  Consent  Orders  were  entered  into 
between  the  Office  of  Enforcement 
ERA,  and  the  tirms  listed  below  during 
the  month  of  November.  These  Consent 
Orders  concern  prices  charged  by  retail 
motor  gasoline  dealers  allegedly  in 
excess  of  the  maximum  lawful  selling 
price  for  motor  gasoline.  The  purpose 
and  effect  of  these  Consent  Orders  is  to 
bring  the  consenting  tirms  into  present 
compliance  with  the  Mandatory  , 
Petroleum  Price  Regulations  and  the 
General  Allocation  and  Price 
Regulations,  and  they  do  not  address  or 
limit  any  liability  with  respect  to  the 
consenting  tirms’  prior  compliance  or 
possible  violation  of  the  aforementioned 
regulations.  Pursuant  to  the  Consent 
Order,  the  consenting  firms  agree  to  the 
following  actions. 

1  Reduce  prices  for  each  grade  of 
gasoline  to  no  more  than  the  maximum 
lawful  selling  price; 

2.  Post  the  maximum  lawful  selling 
price,  or  a  certiticate  that  the  current 
selling  price  is  equal  to  or  less  than  the 
maximum  allowed,  for  each  grade  of 
gasoline  on  the  face  of  each  pump  in 
numbers  and  letters  not  less  than  one- 
half  inch  in  height,  or  in  a  prominent 
place  elsewhere  at  the  retail  outlet  in 
numbers  and  letters  not  less  than  four 
inches  high; 

3.  Properly  maintain  records  required 
under  the  aforementioned  regulations; 
and 

4.  Cease  and  desist  from  employing 
any  discriminatory  and/or  unlawful 
business  practices  prohibited  by  the 
aforementioned  regulations. 

For  further  information  regarding 
these  Consent  Orders,  please  contact 
William  D.  Miller,  District  Manager  for 
Enforcement,  324  East  11th  Street, 

Kansas  City,  Missouri  64106,  telephone 
number  (816)  374-5936. 


Issued  in  Kansas  City,  Missouri  on  the  11th 
day  of  January,  1980. 

M^am  O.  Miller, 

District  Manager  of  Enforcement. 
Concurrence: 

David  H.  Jackson, 

Chief  Enforcement  Counsel. 

Dated:  January  11, 1980. 

Firm  Name,  Address,  and  Audit  Date 
Theis  Standard,  3rd  &  Denver,  Hastings,  NE 
68901: 12-03-79 

Diamond  Lake  Standard.  5401  Nicollet 
Avenue,  Minneapolis.  MN  55419;  12-06-79 
Wayne’s  Union  Oil.  4745  Cedar  Avenue, 
Minneapolis,  MN  55407;  12-06-79 
Jerry's  Standard,  3333  Cedar  Avenue, 
Minneapolis.  MN  55407;  12-06-79 
Carlson  &  Sons  Automotive,  4401  Central 
Avenue  NE,  Columbia  Heights.  MN  55421; 
12-06-79 

Emerson’s  Auto,  4457  University  Avenue  NE. 

Columbia  Heights.  MN  55421;  12-06-79 
Minnetonka  Skelly,  6405  Minnetonka  Blvd., 

St.  Louis  Park.  MN  55426: 12-06-79 
K-Mobil,  5125  West  Lake  Street,  St.  Louis 
Park.  MN  55416: 12-06-79 
Southtown  Shell,  7745  Penn  Avenue  S.. 

Richfield.  MN  55423;  12-06-79 
A-Z  Rental,  3550  Cedar  Avenue  S., 
Minneapolis.  MN  55407;  12-06-79 
Park  Amoco,  6329  W.  Lake.  St.  Louis  Park, 
MN  55416: 12-07-79 
Bloomington  Mobil  Service,  1700  E.  Old 
Shakopee  Road.  Bloomington,  MN  55420: 
12-07-79 

Fairchild  66,  4030  Lakeland  Avenue  N.. 

Robinsdale,  MN  55422;  12-07-79 
Bloomington  Shell,  8041  Nicollet  Avenue, 
Bloomington.  MN  55420;  12-07-79 
Hawkins  Service,  4500  Nicollet  Avenue, 
Minneapolis,  MN  55409: 12-07-79 
Christy’s,  6407  W.  Lake,  St.  Louis  Park,  MN 
55426: 12-07-79 

Carl’s  Tire,  2448  Nicollet  Avenue, 
Minneapolis.  MN  55116;  12-07-79 
Ben’s  Standard,  3601  Nicollet  Avenue. 

Minneapolis,  MN  55409;  12-07-79 
Brooklyn  Park  Standard,  7032  Lakeland 
Avenue  N.,  Brooklyn  Park,  MN  55428;  12- 
07-79 

Village  North  Standard,  7673  Brooklyn  Blvd., 
Brooklyn  Park.  MN  55443: 12-07-79 
Dave’s  Sinclair,  9001  Penn  Avenue  S., 
Bloomington,  MN  55431: 12-07-79 
Ken’s  Service,  6001  Portland  Avenue  S., 
Minneapolis.  MN  55417;  12-08-79 
Don’s  Skelly,  5800  Lyndale  Avenue  S., 
Minneapolis,  MN  55419: 12-10-79 
Youngstedt  Standard,  10000  Minnetonka 
Blvd.,  Minnetonka.  MN  55343;  12-10-79 
Tony’s  Car  Care  Center,  3453  Nicollet 
Avenue,  Minneapolis,  MN  55408;  12-10-79 
Lagen  Shell,  1928  Portland,  Minneapolis,  MN 
55404: 12-10-79 

Gil’s  Mobil,  4001  E.  Lake.  Minneapolis,  MN 
55406: 12-10-79 

Penn  Mobil,  6001  Penn  Avenue  S., 
Minneapolis,  MN  55419;  12-11-79 
Humboldt  Skelly,  4600  N.  Humboldt  Avenue, 
Minneapolis,  MN  55412;  12-11-79 
Fritz’s  Freeway,  2802  Bloomington  Avenue  S., 
Minneapolis.  MN  55407;  12-11-79 
Mendota  Skelly,  3150  Dodd  Road,  Egan,  MN 
55121: 12-11-79 
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.  Loman’s  Highland  Service,  726  South 
Cleveland.  St.  Paul  MN  56116;  12-11-79 
Jerry  Eastern  Standard,  304  ME  4th  Street 
Grand  Rapids,  MN  65744;  12-12-79 
Meyer’s  Standard  West  403  West  3rd 
Avenue,  Grand  Rapids,  MN  66744;  12-12-79 
Meyer’s  Standard,  720  Pokegran  Street 
Grand  Rapids,  MN  55744;  12-12-79 
Steady  Mobil,  5717  Excelsior  Blvd.,  St.  Louis 
Park,  MN  55416;  12-12-79 
Kalland  Car  Service,  5053  S.  France  Avenue, 
Minneapolis,  MN  55410;  12-12-79 
Herb’s  Service  Garage,  17435  Country  Road  6, 
Wayzatta,  MN  55391;  12-12-79 
SIoss  Mobil  Service.  3203  Lyndale  Avenue  N,, 
Minneapolis,  MN  55412;  12-12-79 
Mason’s  Skelly,  4554  Chicago  Avenue, 
Minneapolis,  MN  55407;  12-12-79 
Marlin’s  Standard  Service,  3800  Bloomington 
Avenue,  Minneapolis,  MN  55407;  12-12-79 
Xerxes  Service,  5601  Xerxes  Avenue  S., 
Minneapolis,  MN  55410;  12-13-79 
Golden  Valley  Mobil,  1910  Douglas,  Golden 
Valley,  MN  55422;  12-13-79 
Marv  Gordon  Union  76,  27th  &  W.  Broadway, 
Minneapolis,  MN  55411;  12-14-79 
Macy’s  Service,  Macy,  NE  68039;  12-20-79 
James  B.  Miller  Sunoco,  8282  Woodward, 
Detroit  MI  48208;  12-26-79 
Benjamin  S.  Hoke  Standard,  3555  Woodward, 
Detroit.  MI  48201;  12-27-79 
Lawyer  Murphy’s  Mobil,  1011  E.  Warren, 
Detroit.  MI  48202;  12-26-79 
Ben’s  Clark  Super  100, 1401  Holbrook, 

Detroit  MI;  12-26-79 
Poteet’s  Chene  &  1-94  Shell,  6080  Chene, 
Detroit.  MI  48211;  12-20-79 
Dick’s  Downtown  Shell,  491  W.  Michigan. 

Kalamazoo,  MI  49006;  12-11-79 
Action  Standard,  6450  Calumet  Avenue, 
Hammon,  IN.  46324;  12-5-79 
Mike  Tomaras  Lake-Morgan  Standard,  1001 
W.  Lake  Street,  Chicago,  IL.  60607;  12-0-79 
Eddie  Carroll  Washington  Service,  43  N. 

Homan,  Chicago,  IL  60624;  12-7-79 
Harold  Gervais  Homewood  Texaco,  2156  W. 
183rd  Street,  Homewood,  IL  60430;  12-13- 
79 

Peter  Manaites  Pete’s  Mobil  Service,  18300  S. 

Halsted,  Glenwood,  IL  60425;  12-14-79 
James  Beehn  Super  100,  2102  Hart  Street 
Dyer,  IN.  46311;  12-14-79 
Wajihm  Elkiswani,  Steve’s  Arco,  8413 
Normal.  Niles.  IL  60648;  12-19-79 
Rafael  Rivera,  Pulaski  Service  Center,  1230  N. 

Pulaski,  Chicago,  IL  60651;  12-27-79 
Watkins  66  Service,  Highway  141,  Fenton, 
Missouri  63026;  12-03-79 
Eastside  Texaco,  909  East  Deyong  Street 
Marion,  Illinois  62959;  12-26-79 
Gerald  E.  Ervin  Conoco,  4400  North  Antioch 
Road,  Kansas  City,  Missouri;  12-26-79 
Richard  Layton  Standard,  619  South  4th 
Street,  Leavenworth,  Kansas;  12-05-79 
Don  Bile's  Cherokee  Skelly,  9001  West  95th 
Street,  Overland  Park,  Kansas;  12-20-79 
Ron  Gorby  &  Sons  Marathon,  502  W.  North 
Street,  Lima,  Ohio  45801;  12-04-79 
Dale’s  Marathon,  Spring  &  Pear,  St.  Mary, 

Ohio  45885;  12-05-79 

Clark  Shell,  305  W.  Spring  Street,  St.  Mary, 
Ohio  45885;  12-06-79  B  &  F  Arco,  2405 
Lincolnway  W.,  South  Bend,  Indiana  46628; 
12-07-79 

V  &  C  Sunoco,  24849  Rockside  Road,  Bedford 
Heights,  Ohio  44146;  12-06-79 


Shoreway  Arco,  9308  Clifton  Blvd., 

Cleveland,  OMo  44102;  11-21-79 
Mike’s  Car  Wash  Amoco,  4546  W. 
Tuscarawas  Street,  Canton,  Ohio  44708  12- 
03-79 

Robert  Lorry  North  West  Amoco,  1130  South 
Main  Street  Canton,  Ohio  44720;  12-04-79 
W.  Paul  Silver’s  Mobil,  2307  Kossuth, 
Lafayette,  Indiana  47905;  12-05-79 
Rockport  Shell,  N.  5th  Street  Rockport, 
Indiana  47611;  12-07-79 
Buckeye  Car  Wash,  919  East  Main  Street 
Ashland.  Ohio  44805;  12-12-79 
Al’s  Amoco  Service,  611  Broadway,  Bedford, 
Ohio  44146;  12-13-79 
Emmon’s  Exxon,  411  East  Main  Street 
Ashland.  Ohio  44805;  12-14-79 
Sidney  Evan’s  Gulf,  1637  West  Tremont 
Avenue,  Massillon,  Ohio  44646;  12-13-79 
Colonial  Amoco,  4505  Hills  &  Dale  Roads, 
Canton.  Ohio^44708;  11-27-79 
Schaffer  ^hio,  13168  Lincolnway  West 
Massillon,  Ohio  44646;  12-13-79 
Ted  Rhodes  Sunoco,  924  West  Main  Street 
Louisville,  Ohio  44641;  11-30-79 
Stutzman’s  Sunoco  Service,  624  Lncolnway 
East  Goshen,  Indiana  46526;  12-13-79 
Bell  Marathon.  2010  Beechmont  Avenue. 

Cincinnati,  Ohio  45230;  12-13-79 
Wathen's  Sunoco  Service,  1200  North 
Wimbach,  Evansville,  Indiana  47711;  12- 
11-79 

Skyway  Shell  Service,  4101  Highway  41/ 
Lynch  Evansville,  Indiana  47711;  12-10-79 
Fleet  Texaco,  6515  Fleet  Avenue,  Cleveland, 
Ohio  44105;  12-20-79 
Rowland  Amoco,  216  Rowland  Avenue, 
Canton.  Ohio  44704;  12-27-79 
Raff  Road  Union  Oil,  3708  W.  Tuscarawas 
St..  Canton,  Ohio  44708;  12-18-79 
Protecto  Auto  Center  Amoco,  3110  Whipple, 
N.W.,  North  Canton,  Ohio  44718;  12-19-79 
Ned  Hamad  Shell,  1680  W.  Market  Street, 
Akron,  Ohio  44313;  12-20-79 
Crestwood  Marathon,  5910  N.  Clinton  Street 
Fort  Wayne,  Indiana  46825;  12-27-79 
P'R  Doc  80-1557  Filed  1-lS-SO;  8:45  am) 

BILUNQ  CODE  MSO-OI-M 


Earl’s  Downtown  Standard;  Proposed 
Remedial  Order 

Pursuant  to  10  CFR  205.192(c),  the 
Economic  Regulatory  Administration 
(ERA)  of  the  Department  of  Energy 
hereby  gives  notice  of  a  Proposed 
Remedial  Order  which  was  issued  to 
Earl’s  Downtown  Standard,  1407 
Chouteau,  St.  Louis.  Missouri.  This 
Proposed  Remedial  Order  charges  Earl’s 
Downtown  Standard  with  pricing 
violations  in  the  amount  of  $3,080.32,  in 
sales  of  the  motor  gasoline  during  the 
time  period  August  1, 1979,  through 
December  10, 1979,  in  the  State  of 
Missouri. 

A  copy  of  the  Proposed  Remedial 
Order,  with  confidential  information 
deleted,  may  be  obtained  from  William 
D.  Miller,  District  Manager  of 
Enforcement.  324  East  11th  Street, 
Kansas  City,  Missouri  64106.  On  or 
before  February  1, 1980,  any  aggrieved 


persmi  may  file  a  Notice  of  Objection 
with  the  Office  of  Hearings  and 
Appeals.  2000  M  Street,  N.W., 
Washington,  D.C.  20461,  in  accordance 
with  10  CFR  205.193. 

Issued  in  Kansas  City.  Missouri,  on  the  11th 
day  of  January  1980. 

William  D.  MiUer, 

District  Manager,  Central  Enforcement 
District 

{FR  Doc  80-1561  Filed  1-18-80;  8:46  am) 

BILLING  CODE  S460-01-M 


Fleming’s  Mobil  Service;  Proposed 
Remedial  Order 

Pursuant  to  10  CFR  205.192(c),  the 
Economic  Regulatory  Administration 
(ERA)  of  the  Department  of  Energy 
hereby  gives  notice  of  a  Proposed 
Remedial  Order  which  was  issued  to 
Fleming’s  Mobil  Service,  459  South 
Robert,  St.  Paul,  Minnesota.  'This 
Proposed  Remedial  Order  charges 
Fleming’s  Mobil  Service  with  pricing 
violations  in  the  amount  of  $31.20,  in 
sales  of  the  motor  gasoline  during  the 
time  period  November  26, 1979,  through 
December  13, 1979,  in  the  State  of 
Minnesota. 

A  copy  of  the  Proposed  Remedial 
Order,  with  confidential  information 
deleted,  may  be  obtained  from  William 
D.  Miller,  District  Manager  of 
Enforcement,  324  East  11th  Street, 
Kansas  City,  Missouri  64106.  On  or 
before  February  1, 1980,  any  aggrieved 
person  may  file  a  Notice  of  Objection 
with  the  Office  of  Hearings  and 
Appeals,  2000  M  Street,  N.W., 
Washington,  D.C.  20461,  in  accordance 
with  10  C.F.R.  §  205.193. 

Issued  in  Kansas  City,  Missouri,  on  the  11th 
day  of  January  1980. 

William  D.  MUler, 

District  Manager,  Central  Enforcement 
District 

[FR  Doc  80-1559  Filed  1-16-80;  ft45  am] 

BILLING  CODE  6450-01-M 


Gregg  Malik’s  Union  76;  Proposed 
Remedial  Order 

Pursuant  to  10  CFR  205.193(c),  the 
Economic  Regulatory  Administration 
(ERA)  of  the  Department  of  Energy 
hereby  gives  notice  of  a  Proposed 
Remedial  Order  which  was  issued  to 
Gregg  Malik’s  Union  76, 1900  North 
Douglas  Dr.,  Golden  Valley,  Minnesota. 
This  Proposed  Remedial  Order  charges 
Gregg  Malik’s  Union  76  with  pricing 
violations  in  the  amount  of  $32.13,  in 
sales  of  the  motor  gasoline  during  the 
time  period  October  31, 1979,  through 
December  12, 1979,  in  the  State  of 
Minnesota. 
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A  copy  of  the  Proposed  Remedial 
Order,  with  confidential  information 
deleted,  may  be  obtained  from  William 
D.  Miller,  District  Manager  of 
Enforcement.  324  East  11th  Street, 
Kansas  City,  Missouri  64106.  On  or 
before  February  1, 1980,  any  aggrieved 
person  may  Hie  a  Notice  of  Objection 
with  the  Office  of  Hearings  and 
Appeals,  2000  M  Street,  N.W., 
Washington,  D.C.  20461,  in  accordance 
with  10  CFR  205.193. 

Issued  in  Kansas  City,  Missouri,  on  the  11th 
day  of  January  1980. 

William  D.  Miller. 

District  Manager,  Central  Enforcement 
District. 

|FR  Ooc.  80-1558  Filed  l-lfr.80;  8:45  am] 

BILUNG  CODE  S450-01-M 


PauPs  Shell  Service;  Proposed 
Remedial  Order 

Pursuant  to  10  CFR  205.192(c],  the 
Economic  Regulatory  Administration 
(ERA)  of  the  Department  of  Energy 
hereby  gives  notice  of  a  Proposed 
Remedial  Order  which  was  issued  to 
Paul’s  Shell  Service,  4002  West  Chicago 
Avenue,  Chicago,  Illinois.  This  Proposed 
Remedial  Order  charges  Paul’s  Shell 
Service  with  pricing  violations  in  the 
amount  of  $220.40,  in  sales  of  the  motor 
gasoline  during  the  time  period 
September  21, 1979,  through  December 
21, 1979,  in  the  State  of  Illinois. 

A  copy  of  the  Proposed  Remedial 
Order,  with  confidential  information 
deleted,  may  be  obtained  from  William 
D.  Miller,  District  Manager  of 
Enforcement,  324  East  11th  Street, 
Kansas  City,  Missouri  64106.  On  or 
before  February  1, 1980,  any  aggrieved 
person  may  file  a  Notice  of  Objection 
with  the  Office  of  Hearings  and 
Appeals,  2000  M  Street,  N.W., 
Washington,  D.C.  20461,  in  accordance 
with  10  CFR  205.193. 

Issued  in  Kansas  City,  Missouri,  on  the  11th 
day  of  January  1980. 

William  D.  Miller, 

District  Manager,  Central  Enforcement 
District. 

(FR  Doc.  80-1560  Filed  1-10-80:  8:45  am] 

BILLING  CODE  6450-01-M 


Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP80-126] 

Carnegie  Natural  Gas  Co.;  Application 

January  11, 1980. 

Take  notice  that  on  December  7, 1979, 
Carnegie  Natural  Gas  Company 
(Applicant),  3904  Main  Street,  Munhall, 
Pennsylvania  15120,  filed  in  Docket  No. 


CP80-126  an  application  pursuant  to 
Section  7(c)  of  the  Natural  Gas  Act  for  a 
certificate  of  public  convenience  and 
necessity  authorizing  the  construction 
and  operation  of  a  compressor  station 
and  7,000  feet  of  6.625-inch  high  pressure 
transmission  pipeline,  all  as  more  fully 
set  forth  in  the  application  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Applicant  states  that  it  presently 
operates  compressor  facilities  in 
Franklin  Township,  Greene  County, 
Pennsylvania,  (Waynesburg  facility)  and 
Amwell  Township,  Washington  County, 
Pennsylvania  (Lone  Pine  facility).  It 
asserts  that  the  Waynesburg  facility  is 
old,  inefficient  and  requires  frequent 
repair  and  maintenance.  It  is  further 
asserted  that  the  discharge  from  the  two 
compressor  facilities  is  delivered  to 
Applicant’s  city  gate  in  West  Mifflin, 
Allegheny  County,  Pennsylvania, 
through  transmission  lines  which  are  not 
constructed  to  accommodate  today’s 
high  pressure  operating  conditions  and 
which  largely  predate  the  two 
compressor  facilities. 

Applicant  proposes  to  replace  the 
Waynesburg  facility  and  reroute  the 
discharge  therefrom  in  two  phases.  It  is 
stated  that  the  new  construction  would 
eventually  inclu^  two  1,800  BHP 
compressor  units  and  appurtenant 
facilities.  The  new  station,  it  is  said, 
would  be  constructed  within  one 
hundred  yards  of  the  present  station  on 
ground  now  owned  by  Applicant. 

Applicant  additionally  proposes  to 
install  7,000  feet  of  6.625-inch  high 
pressure  pipeline  extending  from  the 
discharge  point  of  the  proposed  new 
compressor  facility  to  a  point  of 
connection  with  Applicant’s  high 
pressure  gas  pipeline  system  in  Franklin 
Township,  Greene  County, 

Pennsylvania. 

Applicant  states  that  the  installation 
of  a  second  compressor  unit  at  a  later 
date  would  permit  conversion  of  the 
remaining  units  in  the  present  station  to 
stand-by  service,  if  necessary,  and 
would  provide  greater  service 
dependability  and  operating  flexibility 
without  adding  materially  to  present 
capacity. 

Applicant  estimates  the  initial  cost  of 
facilities  to  be  $2,195,000,  which  would 
be  financed  from  cash  funds  and  other 
cash  type  assets  now  available. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before 
February  4, 1960,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  D.C.  20426,  a  petition  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission’s  Rules  of  Practice  and 


Procedure  (18  CFR  1.8  or  1.10)  and  the 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.10).  AD  protests  filed  with 
the  Commission  will  be  considered  by  it 
in  determining  the  appropriate  action  to 
be  taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  hie  a 
petition  to  intervene  in  accordance  with 
the  Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
Sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  petition  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  requir^  by  the  public 
convenience  and  necessity.  If  a  petition 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicant  to  appear  or 
be  represented  at  the  hearing. 

Kenneth  F.  Plumb, 

Secretary. 

(FR  Doc.  80-1503  Filed  l-16-8a  8:45  am] 

BILLING  CODE  6450-01-M 


[Docket  No.  RPSO-62] 

Columbia  Gas  Transmission  Corp.; 
Proposed  Changes  in  FERC  Gas  Tariff 

January  10, 1980. 

Take  notice  that  Columbia  Gas 
Transmission  Corporation  (Columbia) 
on  December  27, 1979,  tendered  for  filing 
proposed  changes  in  its  FERC  Gas 
Tariff,  Original  Volume  No.  1,  as 
follows: 

Second  Revised  Sheet  No.  55, 
effective  January  28, 1980 

Columbia  states  that  the  filling  of  the 
aforementioned  tariff  sheet  is  to  revise 
the  provisions  of  the  general  terms  and 
conditions  of  its  tariff  applicable  to  the 
computation  of  interest  charges  on 
delinquent  accounts  to  reflect  the  rate 
contained  in  Section  154.67(d)(2)  of  the 
Commission's  Rules  and  Regulations. 

Copies  of  the  filing  were  served  upon 
the  Company’s  jurisdictional  customers 
and  interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
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to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  Union 
Center  Plaza  Building,  825  North  Capitol 
Street,  N.E.,  Washington,  D.C.  20426,  in 
accordance  with  Sections  1.8  and  1.10  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  1.8  and  1.10).  All  such 
petitions  or  protests  should  be  filed  on 
or  before  January  25, 1980.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  nie  a  petition  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Kenneth  F.  Plumb, 

Secretary. 

|FR  Doc.  80-1504  Filed  1-16-80;  8:45  ani| 

BILUNG  CODE  6450-01-M 


[Docket  Nos.  E-9002  and  ER76-122] 

Commonwealth  Edison  Co.;  Extension 
of  Time 

January  9, 1980. 

On  December  28, 1979,  Illinois  Cities 
filed  a  request  for  an  extension  of  time 
to  submit  comments  in  response  to  a 
Commission  Notice  of  Compliance  Filing 
issued  December  18, 1979,  in  the  above¬ 
proceeding.  The  motion  states  that 
Illinois  Cities  recently  forwarded  a  data 
request  to  Commonwealth  Edison 
Company  relative  to  their  November  13, 
1979,  Compliance  Filing.  Illinois  Cities 
request  additional  time  to  evaluate  the 
filing,  pending  their  receipt  of  this 
information. 

Upon  consideration,  notice  is  hereby 
given  that  an  extension  is  granted  to  and 
including  February  4, 1980,  for  the  filing 
of  comments  in  the  above-proceeding. 
Kenneth  F.  Plumb, 

Secretary. 

|FR  Doc.  80-1505  Filed  1-16-80;  8:45  am| 

BILLING  CODE  6450-01-M 


(Docket  No.  RP80-61] 

Consolidated  Gas  Supply  Corp.; 
Proposed  Changes  in  Rates  and 
Charges 

January  10, 1980. 

Take  notice  that  Consolidated  Gas 
Supply  Corporation  (Consolidated), 
pursuant  to  Section  4  of  the  Natural  Gas 
Act  and  Section  154.63  of  the 
Commission’s  Regulations  thereunder, 
tendered  for  filing  on  December  28, 1979, 
proposed  changed  to  its  FERC  Gas 
Tariff,  Third  Revised  Volume  No.  1  and 
Original  Volume  No.  2  to  become 
effective  on  January  31, 1980. 


The  proposed  rate  changes  would 
decrease  Consolidated’s  revenues  from 
jurisdictional  sales  and  services  by  $22.2 
million,  or  in  the  alternative  $20.7 
million,  based  on  the  twelve  months 
ended  September  30, 1979,  adjusted  for 
known  changes  for  a  nine-month  period 
through  June  30, 1980. 

Consolidated  states  that  the  reduced 
rates  result  from  the  use  of  lower 
quantities  of  gas  purchased  from 
pipelines  compared  to  those  quantities 
reflected  in  Consolidated’s  ciurently 
,  effective  rates.  Consolidated  also  states 
that  the  proposed  rates  are  necessary  to 
recoup,  inter  alia,  increased  operating 
expenses  and  increased  rate  base.  The 
rates  proposed  include  an  overall  rate  of 
return  of  12.03%  and  reflect  the 
adoption,  effective  January  1, 1979,  of 
comprehensive  interperiod  allocation  of 
income  taxes  (full  itormalizationj.  In 
addition,  the  proposed  rates  reflect 
reduced  depreciation  rate  levels  as 
provided  by  FERC  Opinion  No.  3. 

Consolidated  states  that  the  cost  of 
purchased  gas,  exclusive  of  pipeline 
production  from  wells  commenced  prior 
to  January  1, 1973,  on  leases  acquired 
prior  to  October  7, 1969,  and  LNG,  was 
computed  at  a  single  unit  cost  using  data 
supporting  Consolidated’s  semi-annual 
PGA  effective  September  1, 1979.  For 
pipeline  production  from  wells 
commenced  prior  to  October  7, 1969, 
rates  are  based  on  Consolidated’s  cost 
of  service  for  that  production  derived  in 
Docket  No.  RP77-7  as  adjusted  for 
inflation  under  Section  104  of  the 
Natural  Gas  Policy  Act  of  1978.  In  the 
alternative,  rates  for  this  production  are 
based  on  a  current  test  period  cost  of 
service. 

Finally,  Consolidated  states  that 
Statement  P  will  be  filed  within  fifteen 
days  of  this  filing. 

Any  person  desiring  to  be  heard  or  to 
protest  said  application  should  file  a 
petition  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  N.E., 
Washington,  D.C.  20426,  in  accordance 
with  Sections  1.8  and  1.10  of  the 
Commission’s  Rules  of  Practice  and 
Procedure  (18  CFR  1.8, 1.10).  All  such 
petitions  or  protests  should  be  filed  on 
or  before  January  25, 1980.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 

Any  person  wishing  to  become  a  party 
must  file  a  petition  to  intervene.  Copies 
of  this  application  are  on  file  with  the 


Commission  and  are  available  for  public 
inspection. 

Kenneth  F.  Plumb, 

Secretary. 

|FR  Doc.  80-1506  Filed  1-16-80;  8:45  am) 

BILLING  CODE  6450-01-M 


[Docket  No.  ER78-414] 

Delmarva  Power  and  Light  Co.;  Filing 

January  10, 1980. 

The  flling  Company  submits  the 
following: 

Take  notice  that  on  December  19, 
1979,  Delmarva  Power  and  Light 
Company  filed  a  Report  of  Compliance 
in  the  above  styled  proceeding. 

The  Report  of  Compliance  is  filed  in 
accordance  with  the  Commission’s 
Order,  by  letter  of  November  19, 1979, 
which  approved  Delmarva’s  settlement 
agreement  with  Hve  municipal 
customers. 

A  copy  of  the  filing  has  been  served 
upon  the  effected  parties. 

Any  person  desiring  to  be  heard  or  to 
protest  said  Hling  should  frle  a  protest 
with  the  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street, 
N.E.,  Washington,  D.C.  20426,  in 
accordance  with  Sections  1.8  and  1.10  of 
the  Commission’s  Rules  of  Practice  and 
Procedure  (18  CFR  1.8, 1.10).  All  such 
protests  should  be  filed  on  or  before 
February  1, 1980.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken.  Copies  of  this  filing  are  on  tile 
with  the  Commission  and  are  available 
for  public  inspection. 

Kenneth  F.  Plumb, 

Secretary. 

(FR  Doc.  80-1507  Filed  1-16-80;  8:45  aroj 

BILLING  CODE  6450-01-M 


[I^ket  No.  CP80-152] 

East  Tennessee  Natural  Gas  Co.; 
Application 

January  11, 1980. 

Take  notice  that  on  December  21, 

1979,  East  Tennessee  Natural  Gas 
Company  (Applicant),  P.O.  Box  10245, 
Knoxville,  Tennessee  37919,  tiled  in 
Docket  No.  CP80-152  an  application 
pursuant  to  Section  7(c)  of  the  Natural 
Gas  Act  for  a  certificate  of  public 
convenience  and  necessity  authorizing 
the  construction  and  operation  of  a  sales 
metering  facility  to  serve  Chattanooga 
Gas  Company  (Chattanooga),  all  as 
more  fully  set  forth  in  the  application 
which  is  on  tile  with  the  Commission 
and  open  to  public  inspection. 

Applicant  proposes  to  construct  and 
operate  a  sales  metering  facility  to  serve 
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Chattanooga  at  a  point  between  Main 
Line  Valve  3213  and  Main  Line  Valve 
3213-lAl.  Applicant  states  that 
Chattanooga  is  facing  a  critical  situation 
on  its  system  due  to  an  unexpected 
delay  by  the  State  of  Tennessee  in 
constructing  a  bridge  over  the 
Tennessee  River  which  would  carry  a 
major  gas  line  of  Chattanooga.  It  is 
stated  that  the  operation  of  the  proposed 
delivery  point  during  the  1979-00 
heating  season  would  enable 
Chattanooga  to  maintain  adequate 
operating  pressures  on  the  north  portion 
of  its  system  until  the  bridge  is 
constructed. 

Applicant  asserts  that  the  cost  of  the 
proposed  facilities  would  be  $27,350 
which  would  be  reimbursed  by 
Chattanooga.  Applicant  further  asserts 
that  there  would  be  no  increase  in  sales 
to  Chattanooga. 

Applicant  proposes  to  abandon  such 
facilities  on  or  before  July  1, 1980. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before 
February  4, 1980,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  D.C.  20426,  a  petition  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission’s  Rules  of  Practice  and 
Procedure  (18  CFR  1.8  or  1.10)  and  the 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.10).  All  protests  filed  with 
the  Commission  will  be  considered  by  it 
in  determining  the  appropriate  action  to 
be  taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 

Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
petition  to  intervene  in  accordance  with 
the  Commission’s  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
Sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission’s  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  petition  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  petition 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 


unnecessary  for  Applicant  to  appear  or 
be  represented  at  the  hearing. 

Kenneth  F.  Plumb, 

Secretary, 

(FR  Doc.  80-1506  Filed  l-lfr-SO;  8:45  am] 

BILUNG  CODE  MSO-OI-M 


[Docket  No.  RP80-63] 

El  Paso  Natural  Gas  Co.;  Proposed 
Change  in  Rates 

January  10, 1960. 

Take  notice  that  on  December  31, 

1979,  El  Paso  Natural  Gas  Company  (“El 
Paso’’)  tendered  for  filing  a  notice  of  a 
change  in  rates  (and  certain  identified 
tariff  provisions)  for  its  interstate 
pipeline  system  containing  the  following 
revised  tariff  sheets: 

Original  Volume  No.  1 
Twenty-eighth  Revised  Sheet  No.  3-B 
Fourth  Revised  Sheet  No.  63-C.7 
Sixth  Revised  Sheet  No.  67-B 
Fifth  Revised  Sheet  No.  Q7-C 
Seventh  Revised  Sheet  No.  67-D 

Third  Revised  Volume  No.  2 
Nineteenth  Revised  Sheet  No.  1-D 
Tenth  Revised  Sheet  No.  1-D;2 
Fourth  Revised  Sheet  No.  1-M.7 

Original  Volume  No.  2A 
Twentieth  Revised  Sheet  No.  1-C 
Fifteenth  Revised  Sheet  No.  1-D 
Fourth  Revised  Sheet  No.  7-MM.7 

The  tendered  revised  tariff  sheets 
provide  for  a  change  in  rates  to  apply  to 
El  Paso’s  interstate  natural  gas 
operations.  'The  proposed  effective  date 
is  January  1, 1980,*  except  in  the  case  of 
Sixth  Revised  Sheet  No.  67-B,  Fifth 
Revised  Sheet  No.  67-C  and  Seventh 
Revised  Sheet  No.  67-D,  where  the 
proposed  effective  date  is  June  1, 1980. 

El  Paso  states  that  settlement 
discussions  are  now  in  progress  which, 
if  satisfactorily  concluded,  would 
effectively  extend  the  Stipulation  and 
Agreement  dated  May  31, 1979,  at 
Docket  No.  RP79-12.  Such  Stipulation 
and  Agreement  was  approved  by  the 
Commission  on  July  20, 1979,  and 
provides  the  basis  for  El  Paso’s  currently 


'  By  “Order  Denying  Motion  for  Advance 
Approval  of  Shortened  Suspension  Period  and 
Determining  to  Waive  Notice  Period  upon  Certain 
Condition"  issued  November  29, 1979,  at  Docket  No. 
RP79-12,  the  Commission,  inter  alia,  waived,  on  its 
own  motion,  the  thirty-day  notice  requirement  of 
Section  4(d)  of  the  Natural  Gas  Act  otherwise 
applicable  to  the  instant  filing.  That  waiver 
permitted  El  Paso  to  delay  the  filing  of  the  instant 
Notice  of  Rate  Change  until  December  31, 1979.  but 
to  retain  a  proposed  effective  date  of  January  1. 
1980.  Such  waiver  also  provides  assurance  to  El 
Paso  that  the  rates  proposed  herein  will  become 
effective  no  later  than  June  1, 1980,  in  the  event  that 
extension  of  the  existing  Stipulation  and  Agreement 
at  Docket  No.  RP79-12  cannot  be  effectuated 
through  the  settlement  discussions  now  in  progress. 


effective  jurisdictional  rates.  El  Paso 
further  states  that  a  further  formal 
settlement  conference  is  scheduled  on 
January  9  and  10, 1980,  and  if 
satisfactory  resolution  of  the  matter  is 
achieved  and  the  Stipulation  and 
Agreement  at  Docket  No.  RP79-12  is  so 
extended,  El  Paso  presently  visualizes 
that  the  rates  which  would  result  from 
such  extension  of  the  Docket  No,  RP79- 
12  Stipulation  and  Agreement  would  be 
effective  during  the  same  period  the 
proposed  rates  in  the  instant  filing 
would  be  effective.  Therefore,  if  the 
.  extension  of  the  Docket  No.  RP79-12 
Stipulation  and  Agreement  is  filed  and 
ultimately  approved  by  the  Commission, 
the  instant  Notice  of  Rate  Change  filing 
will  become  moot.  El  Paso  has  made 
substantial  progress  toward  resolution 
of  the  issues  involved  in  extending  such 
Stipulation  and  Agreement  in  the  past  30 
days  ^  and  expects  to  file  a  new 
Stipulation  and  Agreement  extending 
the  existing  settlement  provisions, 
within  the  next  30  days;  however,  due  to 
the  expiration  on  May  31, 1980,  of 
certain  terms  of  the  original  Stipulation 
and  Agreement,  El  Paso  finds  it 
necessary  to  tender  the  instant  filing,  as 
a  protective  matter,  in  the  event 
satisfactory  resolution  of  the  extension 
is  not  ultimately  concluded.  El  Paso  will 
withdraw  the  instant  Notice  of  Rate 
Change  upon  issuance  of  a  satisfactory 
order,  no  longer  subject  to  judicial 
review,  approving  the  extension  of  the 
Docket  No.  RP79-12  Stipulation  and 
Agreement. 

El  Paso  states  that  its  jurisdictional 
rates  which  are  firm  and  which  were 
approved  by  order  issued  July  20, 1979, 
at  Docket  No.  RP79-12,  are  deficient 
based  upon  the  test  period  cost  of 
service  and  projected  sales  volumes  in 
an  amount  of  $74,199,421  annually. 

El  Paso  further  states  that  the  major 
portion  of  such  deficiency  is  comprised 
of  increased  gas  well  royalty  and 
production  tax  expense  which  is  due  to 
the  higher  valuation  as  the  result  of  the 
increase  in  natural  gas  prices 
attributable  to  the  enactment  of  the 
Natural  Gas  Policy  Act  of  1978.  The 
remaining  portion  of  the  deficiency 
attributable  to  increases  in  other  items 
of  cost,  including  labor,  expenses 
related  to  transportation  costs  paid'lo 
others,  capital,  materials  and  supplies, 
and  taxes,  and  to  an  increase  in  gas  well 
royalty  and  production  tax  expense 
resulting  from  an  increase  in  the 
estimated  volumes  of  produced  gas.  El 
Paso  states  that  such  cost  increases 
have  been  partially  offset  by  a  proposed 
decrease  in  the  composite  depreciation 
rate  associated  with  El  Paso’s  onshore 

^  See  footnote  1  supra. 
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facilities  from  4.15%  to  3.50%  and  by  a 
general  improvement  in  projected  gas  • 
availability. 

The  increase  in  rates  proposed  by  the 
filing  and  necessary  to  recover  the 
deficiency  is  an  overall  increase  of  7.304 
per  Mcf  under  all  affected  sales  rate 
schedules,  except  for  Rate  Schedule  X- 
1,  and  the  special  rate  schedules 
“keyed”  thereto,  where  the  increase 
proposed  is  3.954  per  Mcf.  The  proposed 
increase  in  rates  for  transportation 
services  is  1.324  per  Mcf  as  to  Mainline 
Transmission  Charges,  1.274  per  Mcf  as 
to  Field  Transmission  and  Field 
Gathering  Charges,  0.414  per  Mcf  as  to 
Processing  and  0.154  per  Mcf  applicable 
to  Dehydration  only.  Additionally,  the 
storage  surcharge  applicable  to  Rhodes 
Reservoir  storage  service  rendered  to 
protect  Priority  1  and  2  requirements  of 
El  Paso’s  east-of-Califomia  customers  is 
proposed  to  be  increased  by  0.124  per 
Mcf. 

El  Paso  has  specifically  requested 
waiver  of  the  requirements  of 
§  154.63(e](2](i)  of  the  Commission’s 
Regulations,  in  order  to  permit  El  Paso 
to  include  in  its  rates  the  effect  of  an 
increase  in  special  overriding  royalty 
costs  which  will  be  incurred  by  El  Paso 
on  June  1, 1980,  only  one  (1)  day  beyond 
the  end  of  the  test  period  selected  for 
the  instant  filing.  El  Paso  has  also 
requested  waiver  of  the  requirements  of 
§  154.63(e](2](ii]  of  the  Commission's 
Regulations,  to  permit  the  inclusion  in 
rate  base  of  facilities  not  yet  placed  in 
service.  In  the  event  that  such  facilities 
have  not  been  placed  in  service  prior  to 
the  effective  date  of  the  rates  which  are 
the  subject  of  this  filing,  El  Paso  states 
that  it  will  adjust  its  rates  to  reflect  the 
eliminations  of  such  facilities  from  rate 
base  and  the  elimination  of  the 
associated  costs  from  rates. 

El  Paso  states  that  its  Stipulation  and 
Agreement  approved  by  Commission 
letter  order  dated  July  20, 1979,  at 
Docket  No.  RP79-12,  modified  El  Paso’s 
then  effective  Purchased  Gas  Cost 
Adjustment  Provision  ("PGAC”)  during 
the  effectiveness  of  the  Docket  No. 
RP79-12  rates  by  (i)  establishing  the  use 
of  one  month  of  actual  purchased  gas 
volumes  in  determining  the  annualized 
change  in  purchased  gas  cost  and  (ii) 
providing  that  the  amount  of  purchased 
gas  costs  deferred  to  Account  191  each 
month  will  be  based  upon  the  difference 
between  the  actual  purchased  gas  costs 
for  the  month,  exclusive  of  refunds* 
received  from  El  Paso’s  gas  suppliers, 
and  the  product  of  the  portion  of  the  gas 
sales  rate  applicable  to  purchased  gas 
costs,  times  the  gas  sales  volume  for  the 
month.  El  Paso  further  states  that,  in 
compliance  with  the  directives  of  the 


aforementioned  letter  order  dated  July 
20, 1979,  it  has  tendered,  as  part  of  its 
notice  of  rate  change.  Sixth  Revised 
Sheet  No.  67-B,  Fifth  Revised  Sheet  No. 
67-C  and  Seventh  Revised  Sheet  No.  67- 
D  to  its  Original  Volume  No.  1  Tariff 
which  sheets  provide  that  the 
determination  of  the  gas  cost  adjustment 
and  the  determination  of  entries  to 
Account  191  each  month  will  be  based 
on  the  methodology  utilized  prior  to  the 
approval  of  El  Paso’s  Stipulation  and 
Agreement  at  Docket  No.  RP79-12.  The 
proposed  effective  date  of  such  tariff 
sheets  is  June  1, 1980. 

El  Paso  states  that,  in  connection  with 
the  instant  Notice  of  Rate  Change,  it  is 
also  proposing  certain  permanent 
modifications  to  Section  19,  Purchased 
Gas  Cost  Adjustment,  to  El  Paso’s 
Original  Volume  No.  1  Tariff  designed 
to: 

(i)  reestablish  the  use  of  one  month  of 
actual  purchased  gas  volumes  in 
determining  the  annualized  change  in 
purchased  gas  costs;  and 
(iij  reinstitute  the  method  of  deferring 
purchased  gas  costs  to  Account  191 
based  upon  the  difference  between 
the  actual  purchased  gas  costs  for  the 
month,  exclusive  of  refunds  received 
from  El  Paso’s  gas  suppliers,  and  the 
product  of  the  portion  of  the  gas  sales 
rate  applicable  to  purchased  gas 
costs,  times  the  gas  sales  volume  for 
the  month. 

El  Paso  states  that  the  purpose  of  the 
modification  described  in  (i)  above  is  to 
require  that  changes  in  purchased  gas 
costs  be  reflected  in  El  Paso’s  rates  on  a 
more  current  basis,  thereby  reducing  the 
amounts  collected  by  El  Paso  from  its 
customers  on  a  deferred  basis.  El  Paso 
further  states  that  the  modification 
described  in  (ii)  above  is  intended  to 
insure  that  El  Paso  will  not  benefit  from, 
or  be  exposed  to,  an  overrecovery  or  an 
underrecovery  of  costs  as  a  result  of  a 
change  in  the  mix  of  purchased  gas  and 
company-owned  production. 

In  addition.  El  Paso  is  proposing  to 
incorporate  into  the  General  Terms  and 
Conditions  of  its  Original  Volume  No.  1 
Tariff  a  new  Section  23  entitled  “Gas 
Well  Royalty  and  Production  Tax 
Adjustment  Provision.”  Such  permanent 
provision  would  permit  the  periodic 
adjustment  of  El  Paso’s  rates  to  reflect 
changes  in  the  level  of  gas  well  royalty 
and  production  tax  expense  resulting 
from  variations  in  the  volume  of 
produced  gas  and,  as  well,  changes  in 
the  price  of  natural  gas.  El  Paso  states 
that  the  proposed  gas  well  royalty  and 
production  tax  adjustment  provision  is 
to  operate  in  tandem  with  El  Paso’s 
PGAC. 

To  implement  the  proposed 
permanent  PGAC  changes  and  the 


proposed  new  Section  23,  El  Paso  has 
included  in  its  notice  of  change  certain 
pro  forma  “Alternative  Revised  Tariff 
Sheets”.  El  Paso  has  requested  that  the 
Commission  institute  an  investigation 
into  the  justness  and  reasonableness  of 
the  two  proposed  PGAC  modiflcations 
together  with  the  proposed  new  gas  well 
royalty  and  production  tax  adjustment 
provision,  and  that  such  investigation  be 
conducted  with  and  as  a  part  of  the 
Section  4  proceeding  precipitated  by  the 
niing  of  the  instant  Notice  of  Rate 
Change.  El  Paso  further  requested  that 
the  Commission  approve  the  proposed 
PGAC  modihcations  together  with  the 
proposed  Section  23  at  its  earliest 
convenience  and  that  the  tendered  pro 
forma  tariff  sheets  implementing  such 
modifications  and  the  new  provision  be 
made  effective  for  prospective 
application  following  the  issuance  of  a 
final  Commission  order  approving  such 
tariff  sheets. 

El  Paso  states  that  if  the  effectiveness 
of  the  rates  proposed  by  the  instant 
notice  is  suspended  beyond  the  date 
that  its  regularly  scheduled  PGAC  rate 
adjustments,  or  any  other  rate 
adjustment  or  surcharge  which  El  Paso 
may  be  authorized  to  collect,  becomes 
effective,  El  Paso  will  make  the 
necessary  filings  with  the  Commission 
of  substitute  revised  tariff  sheets  to 
reflect  in  its  rates,  the  subject  of  the 
instant  notice,  the  effect  of  any  such 
adjustment  or  surcharge  and  specifically 
requests  that  the  suspension  order  so 
recognize. 

El  Paso  has  requested  that  waiver  be 
granted  of  all  applicable  rules  and 
regulations  of  the  Commission  as  may 
be  necessary  so  as  to  implement  the 
notice  of  change  in  the  manner 
described  herein. 

El  Paso  states  that  a  copy  of  the  notice 
of  change,  together  with  a  copy  of  the 
documents  filed  concurrently,  has  been 
served  upon  all  affected  customers 
served  under  El  Paso’s  Original  Volume 
No.  1,  Third  Revised  Volume  No.  2  and 
Original  Volume  No.  2A  Tariff,  all  direct 
sale  customer  served  from  El  Paso’s 
interstate  system  whose  rates  are 
“keyed”  to  jurisdictional  rates  and. 
otherwise,  upon  all  interested  state 
regulatory  commissions. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
notice  should,  on  or  before  Jan.  25, 1980, 
file  with  the  Federal  Energy  Regulatory 
Commission,  Washington,  D.C.  20426,  a 
petition  to  intervene  or  a  protest  in 
accordance  with  the  requirements  of  the 
Commission’s  Rules  of  F^actice  and 
Procedure  (18  CFR  1.8  or  1.10)  and  the 
Regulations  Under  the  Natural  Gas  Act 
(18  CFR  157.10).  Protests  filed  with  the 
Commission  will  be  considered  by  it  in 


3378 


Federal  Register  /  Vol.  45,  No.  12  /  Thursday.  January  17,  1980  /  Notices 


determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make  any 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  a  proceeding  must  file  a  petition  to 
intervene  in  accordance  with  the 
Commission's  Rules.  Copies  of  this  filing 
are  on  file  with  the  Commission  and  are 
available  for  public  inspection. 

Kenneth  F.  Plumb, 

Secretary. 

|FR  Doc.  ao-isoe  Filed  1-16-80;  8:45  am| 

BtLUNQ  CODE  6450-01-M 


[Docket  No.  CP80-139] 

Kansas-Nebraska  Natural  Gas 
Company,  Inc.;  Application 

fanuary  11, 1980. 

Take  notice  that  on  December  17, 

1979,  Kansas-Nebraska  Natural  Gas 
Company,  Inc.  (Applicant),  P.O.  Box  608, 
Hastings,  Nebraska  68901,  filed  in 
Docket  No.  CP80-139  an  application 
pursuant  to  Section  7  of  the  National 
Gas  Act  for  a  certificate  of  public 
convenience  and  necessity  authorizing 
the  construction  and  operation  of 
certain  facilities  and/or  permission  and 
approval  to  abandon  by  removal  certain 
facilities,  all  as  more  fully  set  forth  in 
the  application  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Applicant  states  that  despite  the 
installation  of  additional  compression 
facilities,  it  continues  to  experience 
declines  in  pressure  in  its  Kansas 
Hugoton  Field  gathering  system.  It  is 
stated  that  the  reservoir  deliverability  of 
the  Hugoton  Field  is  also  declining. 
Applicant  asserts  that  it  would 
experience  a  daily  peak  day  gas 
requirement  deficiency  during  the  winter 
of  1980-81  of  approximately  25,000  Mcf 
of  gas  per  day  from  its  sources  south  of 
its  Scott  City  Compressor  Station  in 
Scott  County,  Kansas,  primarily  due  to 
the  declining  pressures  and 
deliverability  in  the  Hugoton  Field. 

Applicant  states  that  on  the  western 
portion  of  its  system,  it  has  acquired 
significant  new  gas  supplies  and 
developed  two  large  underground 
storage  fields  which  would  offset  the 
decline  on  the  southern  part  of  its 
system. 

It  is  stated  that  in  order  to  transport 
the  additional  volumes  of  gas  available 
from  the  western  sources  and  storage. 
Applicant  would  be  required  to 
construct  additional  pipeline  and 
compressor  facilities  east  of  its  Big 
Springs  compressor  Station.  It  is  further 
said  that  the  existing  transmission 
capacity  of  Applicant’s  facilities  east  of 
Big  Springs  is  presently  115,000  Mcf  of 


gas  per  day  which  is  fully  utilized  on 
peak  days  and  which  is  insufficient  to 
transport  the  additional  volumes 
required  from  western  sources  and 
storage.  It  is  stated  that  construction  of 
the  proposed  pipeline  and  compressor 
facilities  would  increase  the 
transmission  capacity  east  of  Big 
Springs  compressor  station  to  140,000 
Mcf  of  gas  per  day — sufiicient  capacity 
to  permit  the  transportation  of  the 
necessary  volumes  from  the  west  which 
are  required  to  offset  the  decline  in 
deliveries  from  the  southern  portion  of 
its  system. 

Specifically,  Applicant  proposes  to 
construct  or  remove  the  following 
facilities: 

(a)  Parallel  approximately  1.0  mile  of 
existing  12-inch  pipeline  with  new  16- 
inch  pipeline  beginning  at  Applicant's 
North  Platte,  Nebraska,  compressor 
station  discharge; 

(b)  Parallel  approximately  22.3  miles  of 
existing  10-inch  pipeline  with  new  16- 
inch  pipeline  between  Overton  and 
Riverdale,  Nebraska; 

(c)  Parallel  approximately  18.1  miles  of 
existing  8-inch  pipeline  with  new  16- 
inch  pipeline  between  Cairo  and 
Grand  Island,  Nebraska; 

(d)  Remove  an  existing  1,000 
horsepower  compressor  from 
Northport,  Nebraska,  compressor 
station  and  install  it  at  Applicant's 
existing  Big  Springs.  Nebraska, 
compressor  station; 

(e)  Remove  an  existing  1,000  horsepower 
compressor  from  Applicant's 
Riverdale,  Nebraska,  compressor 
station  and  install  it  at  Applicant's 
existing  Cozad,  Nebraska,  compressor 
station; 

(f)  Remove  and  retire  three  Cooper- 
Bessemen  GMS-2,  40  horsepower  gas 
engine  driven  reciprocating 
compressor  units  from  Applicant’s 
Clay  Center,  Nebraska,  compressor 
station. 

Applicant  states  that  the  total  cost  of 
the  proposed  facilities  would  be 
$5,480,000,  and  would  be  financed  out  of 
current  working  capital  and  interim 
bank  loans. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before 
February  4, 1980,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  D.C.  20426,  a  petition  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission’s  Rules  of  Practice  and 
Procedure  (18  CFR  1.8  or  1.10)  and  the 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.70).  All  protests  filed  with 
the  Commission  will  be  considered  by  it 
in  determining  the  appropriate  action  to 


be  taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
petition  to  intervene  in  accordance  with 
the  Commission’s  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  wilt 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  petition  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  and  permission  and  approval 
for  the  proposed  abandonment  are 
required  by  the  public  convenience  and 
necessity.  If  a  petition  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicant  to  appear  or 
be  represented  at  the  hearing. 

Kenneth  F.  Plumb, 

Secretary. 

(FR  Doc.  80-1510  Filed  1-16-80;  8;4S  am) 

BILUNG  CODE  6450-01-M 


[Docket  No.  CP80-123] 

Northern  Natural  Gas  Co.;  Application 

January  11, 1980. 

Take  notice  that  on  December  5, 1979, 
Northern  Natural  Gas  Company 
(Applicant),  2223  Dodge  Street,  Omaha, 
Nebraska  68102,  filed  in  Docket  No. 
CP80-123  an  application  pursuant  to 
Section  7(c)  of  the  Natural  Gas  Act  for  a 
certificate  of  public  convenience  and 
necessity  authorizing  the  transportation 
of  natural  gas  for  Allied  Chemical 
Corporation  (Allied),  all  as  more  fully 
set  forth  in  the  application  on  the  file 
with  the  Commission  and  open  to  public 
inspection. 

Specifically,  Applicant  states  that  it 
has  entered  into  a  gas  transportation 
agreement  with  Allied  dated  September 
25, 1979,  which  provides  for  the 
transportation  on  a  best-efforts  basis  of 
up  to  5’,0(X)  Mcf  of  natural  gas  per  day 
and  200,000  Mcf  annually  of  Allied's  gas, 
less  4.5  percent  retained  for  fuel  an 
unaccounted-for  gas.  It  is  further  stated 
that  said  gas  would  be  transported  from 
the  point  to  receipt  from  Allied  at  the 
wellhead  in  Hemphill  County,  Texas 
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with  redelivery  to  Applicant’s  Peoples 
Natural  Gas  Division  (Peoples)  at  the  La 
Platte,  Nebraska,  point  of  delivery  for 
Allied’s  account.  Peoples,  it  is  stated, 
would  redeliver  such  gas  to  Allied’s  La 
Platte  plant. 

Applicant  states  that  the  proposed 
transportation  would  provide  Allied 
with  volumes  requried  to  offset  any 
curent  heating  season  curtailment  of 
Allied’s  La  Platte  plant  requirements.  It 
if  further  stated  that  the  gas  to  be 
transported  is  required  in  order  to 
maintain  Allied’s  plant  production  goals 
and  product  standards. 

Applicant  states  that  is  has  sufficient 
capacity  in  its  pipeline  system  to 
accommodate  the  proposed 
transportation  servcie  and  it  would  not 
affect  Applicant’s  ability  to  serve  its 
existing  customers. 

Applicant  proposes  to  charge  Allied 
18.08  cents  per  Mcf  for  providing  the 
transportation  service.  It  is  further 
stated  that  the  term  of  the  transportation 
agreement  if  from  the  date  of  initial 
delivery  until  July  1, 1983,  or  until  such 
time  as  Peoples  discontinues  gas  service 
to  Allied’s  La  Platte  plant,  whichever  is 
the  later. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before 
February  4, 1980,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  D.C.  20426,  a  petition  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission’s  Rules  of  Practice  and 
Procedure  (18  CFR  1.8  or  1.10)  and  the 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.10).  All  protests  filed  with 
the  Commission  will  be  considered  by  it 
in  determining  the  appropriate  action  to 
be  taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
petition  to  intervene  in  accordance  with 
the  Commission’s  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
Sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission’s  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  petition  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  petition 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 


required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedures  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicant  to  appear  or 
be  represented  at  the  hearing. 

Kenneth  F.  Plumb, 

Secretary. 

(FR  Ooc.  80-1511  Filed  1-10-80;  8:45  am] 

BILUNG  CODE  6450-01-M 


[Docket  No.  GP80-19] 

Panhandle  Eastern  Pipeline  Co.;  Third 
Party  Protest  * 

Issued  January  10, 1980. 

Take  notice  that  in  accordance  with 
the  procedures  established  by  the 
Federal  Energy  Regulatory  Commission 
(Commission)  in  Order  No.  23-B  \  and 
“Order  on  Rehearing  of  Order  No.  23- 
B,’’  ®  the  staff  of  the  Commission 
protested  on  January  8, 1980,  the 
assertion  by  the  Panhandle  Eastern 
Pipeline  Company  (Panhandle)  and 
certain  producers  that  the  contracts 
identified  in  its  protest  constitute 
contractual  authority  for  the  producers 
to  charge  and  collect  any  applicable 
maximum  lawful  price  under  the  Natural 
Gas  Policy  Act  of  1978  (NGPA). 

Staff  stated  that  the  language  of  the 
contracts  contained  in  Appendix  A  does 
not  constitute  authority  for  the  producer 
to  increase  prices  to  the  extent  claimed 
by  Panhandle  in  its  evidentiary 
submission. 

Any  persons,  other  than  the  pipeline 
and  the  seller,  desiring  to  be  heard  or  to 
make  any  response  with  respect  to  those 
protests  should  file  with  the 
Commission,  on  or  before  January  24, 
1980,  a  petition  to  intervene  in 
accordance  with  18  C.F.R.  1.8.  The  seller 
need  not  file  for  intervention  because 
under  18  C.F.R.  §  154.94(j)(4)(ii),  the 
seller  in  the  first  sale  is  automatically 
joined  as  a  party. 

Kenneth  F.  Plumb, 

Secretary. 

Appendix  A 


Appendix  A 


Producer 

Rale 

schedule  No. 
or  contract  date 

. .  5-19-77 

11-17-77 

6-6-78 

.  9-23-78 

|FR  Doc.  80-1512  Filed  1-16-80;  8:45  am] 

BILUNG  CODE  64S0-01-M 

[Docket  No.  EC80-3] 


Public  Service  Co.  of  New  Mexico; 

Filing 

January  10, 1980. 

The  filing  company  submits  the 
following: 

Take  notice  that  on  November  19, 

1979,  Public  Service  Company  of  New 
Mexico  (PSNM)  petitioned  the 
Conunission,  pursuant  to  Section  203  of 
the  Federal  Power  Act,  for  authority  to 
sell  certain  electric  facilities  to  Plains 
Electric  Generation  and  Transmission 
Cooperative,  Inc. 

Any  person  desiring  to  be  heard  or  to 
protest  said  application  should  file  a 
petition  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  N.E., 

Washington,  D.C.  20426,  in  accordance 
with  Sections  1.8  and  1.10  of  the 
Commission’s  Rules  of  Practice  and 
Procedure  (18  CFR  1.8  or  1.10).  All  such 
petitions  or  protests  should  be  filed  on 
or  before  February  1, 1980.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be  ' 
taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 

Any  person  wishing  to  become  a  party 
must  file  a  petition  to  intervene.  Copies 
of  this  application  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Kenneth  F.  Plumb, 

Secretary. 

(FR  Doc.  80-1513  Filed  1-16-80;  8:45  am) 

BILLING  CODE  6450-01-M 


Rate 

Producer  schedule  No. 

or  contract  date 


Beaver  Mesa  Exploration  Co . . . . .  11-4-70 

Beaver  Mesa  Exploration  Co _ _ _  7-30-71 

Beaver  Mesa  Exploration  Co _ _ _ _ _  8-1-71 

Beaver  Mesa  Exploration  Co . . .  5-6-75 

Chambertam  Family  Group . . . 12-15-59 

Guy  M.  Steele  Jr  et  at. . . . . 6-22-67 


'  The  terra  "third  party  protest"  refers  to  a  protest 
filed  by  a  parly  who  is  not  a  party  to  the  contract 
which  is  protested. 

‘“Order  Adopting  Final  Regulations  and 
Establishing  Protest  Procedure,"  Docket  No.  RM79- 
22,  issued  June  21, 1979. 

‘Docket  No.  RM79-22.  issued  August  6, 1979. 


[Docket  No.  CP80-1 42] 

Sea  Robin  Pipeline  Co.;  Application 

January  11, 1980. 

Take  notice  that  on  December  18, 
1979,  Sea  Robin  Pipeline  Company 
(Applicant),  P.O.  Box  1478,  Houston, 
Texas  77001,  filed  in  Docket  No.  CP80- 
142  an  application  pursuant  to  Section 
7(c)  of  the  Natural  Gas  Act  and  Section 
157.7(b)  of  the  Regulations  thereunder 
(18  CFR  157.7(b))  for  a  certificate  of 
public  convenience  and  necessity 
authorizing  the  construction,  during  an 
indefinite  period  commencing  January  1, 
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1980,  and  operation  of  facilities  to 
enable  Applicant  to  take  into  its 
certificated  main  pipeline  system 
natural  gas  supplies,  all  as  more  fully  set 
forth  in  the  application  on  file  with  die 
Commission  and  open  to  public 
inspection. 

The  stated  purpose  of  this  budget-type 
application  is  to  augment  Applicant’s 
ability  to  act  with  reasonable  dispatch 
in  connecting  to  its  pipeline  system 
supplies  of  natural  gas  which  may 
become  available  from  various 
producing  areas  generally  coextensive 
with  its  pipeline  system  or  the  systems 
of  other  pipeline  companies  which  may 
be  authorized  to  transport  gas  for  the 
account  of  or  exchange  gas  with 
Applicant  and  supplies  of  natural  gas 
from  Applicant’s  own  production  or 
acquired  for  system  supply  under 
Section  311  or  312  of  the  Natural  Gas 
Policy  Act  of  1978. 

Applicant  states  that  the  total  cost  of 
the  proposed  facilities.  $14  million, 
would  exceed  the  limits  prescribed  by 
Order  No.  56  issued  November  1, 1979, 
in  Docket  Nos.  RM79-37  and  RM79-43 
and  thus  seeks  a  waiver  of  the 
Regulations.  It  is  stated  further  that  the 
cost  of  any  single  offshore  project  would 
be  within  the  ^,500,000  limit  proposed 
by  Order  No.  56.  The  cost  of  the 
proposed  facilities  would  be  financed 
from  funds  on  hand,  it  is  stated. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before 
February  4. 1980,  file  with  the  Federal 
Energy  Regulatory  Conunission, 
Washington,  D.C.  20426,  a  petition  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission’s  Rules  of  Practice  and 
Procedure  (18  CFR  1.8  or  1.10]  and  the 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.10).  All  protests  filed  with 
the  Commission  will  be  considered  by  it 
in  determining  the  appropriate  action  to 
be  taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 

Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
petition  to  intervene  in  accordance  with 
the  Commission’s  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
Sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission’s  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  petition  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of  the 
matter  finds  that  a  grant  of  the 


certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  petition 
for  leave  to  intervene  is  timely  filed,  or  if 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicant  to  appear  or 
be  represented  at  the  hearing. 

Kenneth  F.  Plumb, 

Secretary. 

|FR  Doc.  80-1514  Filed  1-16-80;  8;4S  am] 

BILUNG  CODE  6450-01 


[Docket  No.  RE80-30] 

Southwestern  Public  Service  Co.; 
Application  for  Exemption 

January  11, 1980. 

Take  notice  that  Southwestern  Public 
Service  Company  (Southwestern),  on 
December  3. 1979,  filed  an  application 
for  exemption  from  certain  requirements 
of  Part  290  of  the  Commission’s 
regulations  (Order  48. 44  FR  58687).  A 
partial  exemption  is  sought  from  the 
requirement  to  file,  on  or  before 
November  1. 1980,  information  on  the 
costs  of  providing  electric  service  as 
specified  in  Subpart  D  of  Part  290  of  the 
Commission’s  regulations  issued 
pursuant  to  Section  133  of  PURPA. 

In  its  application  for  exemption. 
Southwestern  states  that  it  should  not 
be  required  to  file  the  specified  data  for 
the  following  reason: 

The  Commission  has  exempted  utilities 
with  time  of  day  rates  from  the  load  data 
gathering  requirements  because,  if  customer 
groups  are  being  served  on  time  of  day  rates, 
the  “collection  of  sample  load  data  ...  is 
not  likely  to  carry  out  the  purposes  of  Section 
133  .  .  .’’.  It  is  apparent,  then,  that  the 
gathering  of  load  data  is  directly  related  to 
the  imposition  of  time  of  day  rates.  If, 
however,  the  imposition  of  such  rates  will  not 
be  cost  effective  or  will  not  cause  rates  to  be 
lower  than  they  otherwise  would  be,  then 
time  of  day  rates  should  not  be  imposed  and, 
a  fortiori,  the  gathering  of  load  data  should 
not  be  required.  Applicant  asserts,  and  would 
show,  that  time  of  day  rates  for  its  customer 
groups  will  not  be  cost  effective.  Applicant’s 
daily  load  factor  averages  between  85  and  90 
percent. 

Copies  of  the  application  for 
exemption  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  The  Commission’s 
regulations  require  that  said  utility  also 
apply  to  any  State  regulatory  authority 
having  jurisdiction  over  it  to  have  the 
application  published  in  any  official 
State  publication  in  which  electric  rate 
change  applications  are  usually  noticed, 
and  that  a  summary  of  the  application 


be  published  in  newspapers  of  general 
circulation  in  the  affected  jurisdiction. 

Any  person  desiring  to  present  written 
views,  arguments,  or  other  comments  on 
the  application  for  exemption  should  file 
such  information  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
D.C.  20426,  on  or  before  February  29, 
1980. 

Kenneth  F.  Plumb, 

Secretary. 

(FR  Doc.  ^1515  Filed  1-16-80:  8:45  «m| 

BILUNG  CODE  64S0-01-M 


[Docket  No.  ER80-170] 

The  Washington  Water  Power  Co.; 
Proposed  Tariff  Change 

January  10, 1980. 

The  filing  Company  submits  the 
following: 

Take  notice  that  The  Washington 
Water  Power  Company  of  Spokane, 
Washington  (Water  Power),  on  January 
4, 1980,  pursuant  to  Section  205  of  the 
Federal  Power  Act  and  Part  35  of  the 
Commission’s  Regulations  thereunder, 
tenders  for  filing  a  change  in  rates 
applicable  to  electric  service  rendered  to 
its  wholesale  customers  under  electric 
tariff  Schedule  61.  The  change  in  rates  is 
proposed  to  become  effective  as  of 
March  4, 1980.  The  proposed  rate  change 
is  submitted  for  the  purpose  of 
compensating  Water  Power  for 
increases  in  its  cost  of  capital,  labor, 
materials  and  supplies  and  taxes. 

Water  Power  states  that  its  current 
wholesale  contract  rates  are  deficient  by 
some  $539,000  annually  based  on  sales 
volumes  set  forth  in  the  statements 
accompanying  its  notice  of  change  in 
rates. 

Copies  of  the  filing  have  been  served 
upon  the  five  (5)  Water  Power  wholesale 
customers  affected  by  the  filing. 

Any  person  desiring  to  be  heard  or  to 
protest  said  notice  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE.,  Washington, 
D.C.  20036,  in  accordance  with  §  §  1.8 
and  1.10  of  the  Commission’s  Rules  of 
Practice  and  Procedure  (18  CFR  1.8, 

1.10).  All  such  petitions  or  protest  should 
be  filed  on  or  before  February  1, 1980. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Water  Power’s  proposed  tariff 
and  rate  filing  are  on  file  with  the 
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Commission  and  are  available  for  public 
inspection. 

Kenneth  F.  Plumb, 

Secretary. 

(FR  Ooc.  80-16ia  Fikd  1-10-80;  8i45  8m| 

BILUNG  CODE  6450-01-M 

Office  of  Energy  Research 

Energy  Research  Advisory  Board; 
Open  Meeting 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (Public 
Law  92-463,  86  Stat.  770),  notice  is 
hereby  given  of  the  following  meeting: 
name:  ^ergy  Research  Advisory  Board. 
DATE  AND  TIME:  February  7  and  8, 1980— 
9:00  a.m.-5:00  p.m. 

PLACE:  Department  of  Energy,  Forrestal 
Building,  Room  6E069, 1000 
Independence  Avenue,  S.W., 
Washington,  D.C. 

CONTACT:  Georgia  Hildreth.  Director, 
Advisory  Committee  Management, 
Department  of  Energy,  Forrestal 
Building-Room  8G087, 1000 
Independence  Avenue,  S.W., 
Washington,  D.C.  20585,  Telephone:  202- 
252-5187. 

PURPOSE  OF  THE  BOARD:  To  advise  the 
Department  of  Energy  on  the  overall 
research  and  development  conducted  in 
DOE  and  to  provide  long-range  guidance 
in  these  areas  to  the  Department. 
TENTATIVE  AGENDA: 

Briefings  on  DOE’s  Conservation 
Programs 

Discussion  of  possible  ERAB  Study 
Group  on  Energy  Conservation 
Discussion  of  possible  ERAB  Study 
Group  on  Basic  and  Applied  Research 
Status  Report  on  proposed  Solar 
Photovoltaic  Energy  Advisory 
Committee 

Presentation  of  Findings  and 
Recommendations  of  Gasohol  Study 
Group 

Discussion  of  Study  Group  on  Fusion 
Energy 

Planning  for  1980  ERAB  Summer  Study 
PUBUC  PARTICIPATION:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Board  either 
before  or  after  the  meeting.  Members  of 
the  public  who  wish  to  make  oral 
statements  pertaining  to  agenda  items 
should  contact  the  Advisory  Committee 
Management  Office  at  the  address  or 
telephone  number  listed  above. 

Requests  must  be  received  at  least  5 
days  prior  to  the  meeting  and 
reasonable  provision  will  be  made  to 
include  the  presentation  on  the  agenda. 
The  Chairperson  of  the  Board  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business. 


TRANSCRIPTS:  Available  for  public 
review  and  copying  at  the  Freedom  of 
Information  Public  Reading  Room,  Room 
GA-152,  Forrestal  Building,  1000 
Independence  Avenue,  S.W., 
Washington.  D.C.,  between  8:00  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

EXECUTIVE  summary:  Available 
approximately  30  days  following  the 
meeting  firom  the  Advisory  Committee 
Management  Office. 

Issued  at  Washington,  D.C.  on  January  9, 
1980. 

Georgia  Hildreth, 

Director  Advisory  Committee  Management. 

(FR  Ooc.  80-1501  Filed  1-18-80;  8:45  am] 

BILUNG  CODE  64S0-01-M 

Geothermal  Panel  of  the  Energy 
Research  Advisory  Board;  Open 
Meeting 

Notice  is  hereby  given  of  the  following 
meeting: 

name:  Geothermal  Panel  of  the  Energy 
Research  Advisory  Board  (ERAB).  ERAB 
is  a  Committee  constituted  under  the 
Federal  Advisory  Committee  Act  (Public 
Law  92-463,  86  Stat.  770). 

DATE  AND  TIME:  February  5  and  6, 1980— 
9  a.m.-5  p.m. 

PLACE:  Department  of  Energy,  Forrestal 
Building,  Room  6E069, 1000 
Independence  Avenue  SW., 

Washington,  D.C. 

CONTACT:  Georgia  Hildreth,  Director, 
Advisory  Committee  Management, 
Department  of  Energy,  Forrestal 
Building,  Room  8G087, 1000 
Independence  Avenue  SW., 

Washington,  D.C.  20585,  Telephone:  202- 
252-5187. 

PURPOSE  OF  THE  PARENT  BOARD:  To 

advise  the  Department  of  Energy  on  the 
overall  research  and  development 
conducted  in  DOE  and  to  provide  long- 
range  guidance  in  these  areas  to  the 
Department.  The  Geothermal  Panel  will 
make  recommendations  to  the  parent 
Board. 

TENTATIVE  AGENDA: 

Working  discussion  by  Direct  Heat  Sub- 
Panel 

Working  discussion  by  High 
Temperature  Resource  Development 
Sub-Panel 

Presentation  of  Findings  of  Direct  Heat 
Sub-Panel  and  High  Temperature 
Resource  Development  Sub-Panel 
Proposal  for  Organization  of  additional 
sub-panels 

PUBLIC  participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Subpanel  either 
before  or  after  the  meeting.  Members  of 
the  public  who  wish  to  make  oral 


statements  pertaining  to  agenda  items 
should  contact  the  Advisory  Committee 
Management  Office  at  the  address  or 
telephone  number  listed  above. 

Requests  must  be  received  at  least  5 
days  prior  to  the  meeting  and 
reasonable  provision  will  be  made  to 
include  the  presentation  on  the  agenda. 
The  Chairperson  of  the  Panel  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business. 

TRANSCRIPTS:  Available  for  public 
review  and  copying  at  the  Freedom  of 
Information  Public  Reading  Room,  Room 
GA-152,  Forrestal  Building,  1000 
Independence  Avenue  SW., 

Washington,  D.C.  between  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

Issued  at  Washington,  D.C  on  January  9, 
1980. 

Georgia  Hildreth, 

Director,  Advisory  Committee  ManagemenL 

(FR  Doc.  80-1502  Filed  1-18-80;  8:45  am] 

BILLING  CODE  64S0-01-M 

Office  of  the  Secretary 

Compliance  with  the  National 
Environmental  Policy  Act;  intent  To 
Prepare  an  Environmental  Impact 
Statement 

AGENCY:  Department  of  Energy. 

ACTION:  Notice  of  Intent  to  prepare  an 
Environmental  Impact  Statement  (EIS) 
for  the  construction  and  operation  of  an 
experimental,  full-size  module  oil  shale 
retort  facility  located  within  a  365  acre 
lease  tract  on  Naval  Oil  Shale  Reserve 
(NOSR)  1  and  3,  Anvil  Points,  Colorado. 

summary:  The  Department  of  Energy 
(DOE)  announces  its  intent  to  prepare 
an  EIS  in  accordance  with  Section 
(102)(2)(c)  of  the  National  Environmental 
Policy  Act  (NEPA),  to  assess  the 
environmental  implications  of  proposed 
DOE  action  to  approve  the  construction 
of  a  full-scale  module  oil  shale  retort 
facility,  and  the  mining  of  11  million  tons 
of  oil  shale  by  Development 
Engineering,  Incorporated  (DEI). 
Interested  agencies,  organizations  and 
the  general  public  desiring  to  submit 
comments  or  suggestions  for 
consideration  in  connection  with  the 
preparation  and  scope  of  this  EIS  are 
invited  to  do  so.  All  comments  should  be  ‘ 
addressed  to:  Dr.  Art  Hartstein,  U.S. 
Department  of  Energy,  Fossil  Energy,  Oil 
Shale  Program  Manager,  Mail  Stop  D- 
107,  Washington,  D.C.  20585,  202-353- 
2877. 

For  general  information  on  the  EIS 
process  contact:  Mary  E.  Shaughnessy, 
NEPA  Adairs  Division,  Office  of  the 
Assistant  Secretary  for  EnvironmenL 
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U.S.  Department  of  Energy,  1000 
Independence  Avenue,  S.W.,  Room  4G- 
064,  Washington,  D.C.  20585,  202-252- 
4610. 

Upon  completion  of  the  draft  EIS,  its 
availability  will  be  announced  in  the 
Federal  Register  and  the  local  press  at 
which  time  comments  will  be  solicited. 

Background  Information 

Oil  shale  retorting  on  the  Anvil  Points 
site  began  in  1944  as  part  of  a 
Department  of  the  Interior  experimental 
program.  In  1962  the  Department  of  the 
Navy  and  Department  of  the  Interior 
were  given  jurisdiction  over  the  area 
which  was  re-designated  NOSR 1,  2,  and 

3.  A  lease  was  issued  in  1964  to  the 
Colorado  School  of  Mines  for  research 
on  shale  retorting.  In  1972,  Development 
Engineering,  Incorporated  (DEI] — a 
subsidiary  of  the  Paraho  Development 
Corporation — was  issued  a  lease  to 
develop  365  acres  of  NOSR  1  and  3.  A  ^ 
semiworks  plant  was  constructed  and^ 
DEI  was  given  permission  to  mine 
400,000  tons  of  oil  shale.  In  1975,  the 
mining  of  an  additional  11  million  tons 
of  oil  shale  was  authorized  by  Congress. 
It  was  determined  that  an  EIS  would  be 
required  prior  to  approval  of  the 
proposed  action.  In  1977,  a  five  year 
extension  to  DEI’s  lease  was  granted. 
The  current  lease  will  expire  in  1982. 

In  addition,  DOE  currently  has  an 
environmental  impact  statement  under 
preparation  which  will  discuss  proposed 
policy  options  for  developing  55,000 
acres  of  Naval  Oil  Shale  Reserves 
(NOSR  I  and  II)  near  Rifle,  Colorado. 

This  EIS  is  expected  to  be  available 
for  public  review  in  the  Spring  of  1980. 
The  Paraho  project  which  has  been 
under  development  for  approximately  4 
years  will  use  only  a  fraction  of  one 
percent  of  the  11.4  billion  tons  of  shale 
on  the  Naval  Oil  Shale  Reserve  Tracts  1 
and  3.  It  will,  therefore,  not  impact  the 
policy  options  under  consideration  in 
the  NOSR  EIS. 

Process  Description 

The  Paraho  direct-mode  retorting 
process  incorporates  a  shale  and  gas 
distribution  system  within  a  vertical  kiln 
retort.  Principal  heat  for  the  process  is 
provided  by  burning  carbonaceous 
residue  from  the  oil  shale  in  the 
combustion  zone  of  the  retort.  Rotating 
chutes  distribute  the  oil  shale  through 
four  processing  zones:  (1)  preheating 
and  oil  mist  formation;  (2)  retorting;  (3) 
combustion;  (4)  cooling.  Raw  shale  is 
heated  in  the  retorting  zone  from  the 
combustion  of  carbonaceous  residue 
and  gases  in  the  zone  below.  Heating 
the  shale  produces  kerogen,  the  organic 
portion  of  the  shale,  and  an  oil  mist  is 
formed.  Electrostatic  precipitators  move 


the  oil  mist  to  the  top  of  the  retort, 
where  it  is  separated  fit}m  the  gas 
stream  as  a  liquid  and  transferred  to 
insulated  storage  tanks.  Final  crude  oil 
products  will  be  owned  by  the 
government. 

Objective 

The  specific  objective  of  the  proposed 
action  is  to  provide  data  on  the 
reliability,  feasibility,  efficiency  and 
environmental  acceptability  of  the 
Paraho  direct-mode  retorting  process  on 
a  commercially  sized  retort. 

This  will  also  aid  in  the  general 
objective  of  obtaining  environmental 
data  and  technical  information  relative 
to  the  development  of  an  oil  shale 
industry.  The  proposed  module, 
however,  will  be  an  experimental,  not 
commercial  retort  facility,  funded  by 
Paraho  Development  Corporation.  The 
purpose  of  this  Notice  is  to  present 
background  information  on  the  proposed 
scope  and  content  of  the  EIS,  and  to 
solicit  comments  and  suggestions  for 
consideration  in  its  preparation. 

Identification  of  Environmental  and 
Socioeconomic  Issues 

The  following  issues  will  be  analyzed 
during  preparation  of  the  EIS.  The  list  is  ' 
not  intended  to  be  all  inclusive,  nor  a 
predetermination  of  impacts. 

1.  Impact  of  the  proposed  action  on 
local  infrastructure,  including  workforce, 
housing  availability,  and  public  services. 

2.  Worker  safety  during  mining  and 
facility  operation. 

3.  Ground  and  surface  water  impacts 
from  mining,  facility  operations,  and 
spent  shale  disposal. 

4.  Land  use  impacts  from  facility  and 
disposal  operation. 

5.  The  effects  of  spent  shale  disposal 
on  Balzac  Gulch. 

6.  Air  quality  impact  from 
construction,  vehicle  emissions  and 
facility  operations. 

7.  Effects  of  construction  on  present 

and  future  land  use  and  terrestrial 
ecology.  I 

Alternatives 

The  draft  EIS  will  examine  the 
environmental  effects  of  the  proposed 
action.  Reasonable  alternatives, 
including  but  not  limited  to 
programmatic,  site  and  process 
alternatives  and  their  environmental 
impacts  will  be  discussed  as  well  as  the 
no  action  alternative.  The  proposed 
action  under  consideration  in  this  EIS  is 
defined  by  the  terms  of  the  lease 
between  DEI  and  the  government. 
Programmatic  alternatives  to  the 
proposed  action  include; 

•  Delaying  the  proposed  action  for  an 
indeterminate  period. 


•  Taking  “no  action"  (discontinuing 
the  project). 

•  Locating  the  proposed  action  off  the 
NOSR’s. 

The  lease  tract  for  the  existing  facility 
and  the  proposed  module  lies  in  Garfield 
County.  Colorado,  overlapping  NOSR  1 
and  3.  The  entire  area  includes  a  large 
hogback,  a  smaller  ridge  and  three 
adjacent  canyons.  The  proposed  action 
will  be  located  on  the  hogback. 
Alternative  sites  within  the  lease  tract 
are: 

•  The  top  of  the  mesa. 

•  In  the  mine  or  mine  bench. 

•  Near  the  existing  site. 

COMMENtS:  In  accordance  with  CEQ 
NEPA  Regulations,  this  NOI  invites  the 
public  to  participate  in  the  development 
of  this  EIS  by  commenting  on  pertinent 
issues  related  to  the  proposed  action. 
Those  desiring  to  submit  comments  or 
suggestions  for  issues  to  be  addressed  in 
the  EIS  should  submit  them  to  the 
addresses  listed  in  this  notice  by 
February  6, 1980. 

Dated;  January  15, 1980. 

For  the  United  States  Department  of 
Energy. 

Ruth  C.  Clusen, 

Assistant  Secretary  for  Environment. 

(FR  Doc.  80-1785  Filed  1-16-80;  10-.21  am] 

BILLING  CODE  6450-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL  1393-5] 

North  Carolina  Water  Programs; 
Determination  of  Primary  Enforcement 
Responsibility 

This  public  notice  is  issued  pursuant 
to  Section  1413  of  the  Safe  Drinking 
Water  Act  of  1977,  Pub.  L.  95-190 
(amending  42  U.S  C.  300f  et  seq,),  and  40 
CFR  142.10,  published  at  41  FR  2918 
(January  20, 1976). 

An  application,  dated  August  14, 1979, 
has  been  received  from  the  Secretary  of 
the  Department  of  Human  Resources 
requesting  that  the  State  of  North 
Carolina  be  granted  primary 
enforcement  responsibility  for  water 
systems  in  the  State  of  North  Carolina, 
in  accordance  with  the  provisions  of  this 
Act.  Supplementing  the  application 
there  has  also  been  received;  (1)  an 
opinion  from  the  North  Carolina 
Attorney  General,  dated  December  14, 
1979,  clarifying  the  meaning  of  Section 
130-166.54(a)  of  the  North  Carolina 
Drinking  Water  Act  (Ch.  788,  Sess.  Laws 
1979);  (2)  a  letter  from  North  Carolina 
Governor  James  B.  Hunt,  Jr.,  dated 
December  17, 1979,  supporting  the 
December  14  opinion  of  the  Attorney 
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General;  and  (3)  a  letter  from  Sarah  T. 
Morrow,  Secretary  of  the  North  Carolina 
Department  of  Human  Resources  dated 
December  19, 1979,  submitting  required 
revisions  to  the  State’s  primacy 
application. 

Ln  response,  I  have  determined  that 
the  State  of  North  Carolina  has  met  all 
conditions  of  the  Safe  Drinking  Water 
Act  and  subsequent  regulations  for  the 
assumption  of  primary  enforcement 
responsibility  for  water  systems  in  the 
State  of  North  Carolina.  The  State — 

(1)  Has  adopted  drinking  water 
regulatons  which  are  no  less  stringent 
than  the  National  Interim  Primary 
Drinking  Water  Regulations: 

(2)  Has  adopted  and  will  implement 
adequate  procedures  for  the 
enforcement  of  such  State  regulations, 
including  adequate  monitoring  and 
inspection; 

(3)  Will  keep  such  records  and  make 
such  reports  as  required; 

(4)  If  it  permits  variances  or 
exemptions  horn  the  requirements  of  its 
regulations,  will  issue  such  variances 
and  exemptions  in  accordance  with  the 
provisions  of  the  National  Interim 
Primary  Drinking  Water  Regulations; 

(5)  Has  adopted  and  can  implement 
an  adequate  plan  for  the  provision  of 
safe  drinking  water  under  emergency 
circumstances. 

All  documents  relating  to  this 
determination  are  available  for  public 
inspection  between  the  hours  of  8:00 
a.m.  and  5:00  p.m.,  Monday  through 
Friday,  at  the  following  oflfices: 

Department  of  Human  Resources,  Division  of 

Health  Services.  Environmental  Health 

Section,  Water  Supply  Branch,  Room  204, 

Bath  Building,  306  North  Wilmington  Street. 

Raleigh,  Nor^  Carolina. 

Environmental  Protection  Agency,  Region  IV. 

Water  Supply  Branch,  345  Courtland  Street, 

NE,  Atlanta,  Georgia. 

All  interested  parties  are  invited  to 
submit  written  comments  on  this 
determination  and  may  participate  in 
the  public  hearing.  Written  comments 
must  be  submitted  within  45  days  after 
publication  in  the  Federal  Register.  I 
have  scheduled  a  public  hearing  to 
consider  this  application  and  to  enable 
all  interested  parties  to  present  their 
views  on  the  State’s  submission.  The 
hearing  will  be  held  in  two  sessions, 
from  2:00  p.m.  to  4:00  p.m.  and  7:00  p.m. 
to  9:00  p.m.,  in  Raleigh,  North  Carolina, 
at  the  Civic  Center,  500  Fayettesville 
Street  Mall  on  March  4, 1980. 

Oral  statements  will  be  heard  and 
considered,  but  for  accuracy  of  the 
record,  all  testimony  should  be 
submitted  in  writing.  Statements  should 
summarize  extensive  written  material, 

80  there  will  be  time  for  all  interested 
parties  to  be  heard.  Persons  are 


encouraged  to  bring  extra  copies  of  their 
written  statements  for  the  use  of  the 
hearing  ofRcer  and  other  interested 
persons. 

The  hearing  officer  may,  at  his 
discretion,  exclude  oral  testimony  if  it  is 
overly  repetitious  of  previous  testimony 
or  if  it  is  not  relevant  to  the  decision  to 
approve  or  require  revision  to  the  State 
program  as  submitted. 

Further  information  about  the  public 
hearing  may  be  obtained  by  writing  the 
Water  Supply  Branch  of  the  U.S.  EPA, 
Region  IV,  or  the  Water  Supply  Branch 
of  the  N.C.  Department  of  Health 
Services,  or  by  calling  EPA  at  (404)  881- 
3781  or  North  Carolina  at  (919)  733-2321. 

After  receiving  the  record  of  the 
hearing,  I  will  issue  an  Order  affirming 
or  rescinding  this  determination.  If  the 
determination  is  affirmed,  it  shall 
become  effective  as  of  the  date  of  the 
Order. 

Please  bring  this  notice  to  the 
attention  of  any  persons  known  by  you 
to  have  an  interest  in  this  determination. 

Dated:  January  14, 1980 
John  A.  Little, 

Acting  Regional  Administrator, 
Environmental  Protection  Agency,  Region  FV. 

pH  Doc.  60-1525  Filed  1-10.60;  8:45  am) 

BtLUNG  CODE  6S60-01-M 


EQUAL  EMPLOYMENT  OPPORTUNITY 
COMMISSION 

Job  Segregation  and  Wage 
Discrimination  Under  Titie  VII  and  the 
Equal  Pay  Act;  Public  Information 
Hearing 

Notice  is  hereby  given  that  the  public 
hearing  on  job  segregation  and  wage 
discrimination  announced  by  the 
Commission  in  the  November  2, 1979, 
Federal  Register  at  page  63485  will  be 
held  on  February  28  and  29, 1980, 
between  9:30  a.m.  and  5:00  p.m.  at  the 
following  address:  General  Services 
Administration  Central  Auditorium,  18th 
and  F  Streets,  N.W.,  Washington,  D.C. 
20407. 

The  hearings  will  be  open  to  the 
public.  For  further  information  contact 
Melvin  Humphrey  or  Raj  Gupta,  Office 
of  Policy  Implementation,  Room  4002, 
2401  E  Street,  NW,  Washington,  DC 
20506.  Telephone  (202)  634-7060  (Gupta) 
or  (202)  653-6290  (Humphrey),  between 
the  hours  of  9:30  a.m.  and  5:00  p.m. 
eastern  standard  time. 

Signed  this  11th  day  of  January  1980. 


For  the  Commission. 

Eleanor  Holmes  Norton, 

Chair,  Equal  Employment  Opportunity 
Commission. 

(FR  Doc  80-1556  Filed  1-14-60;  5:11  pm) 

BILUNQ  CODE  6570-06-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

ICC  Docket  No.  79-245] 

American  Telephone  &  Telegraph  Co.; 
Manual  and  Procedures  for  the 
Allocation  of  Costs;  Order  Granting 
Extension  of  Time  for  Filing  Replies  to 
Comments 

agency:  Federal  Communications 
Commission. 

ACTION:  Extension  of  rely  comment 
period. 

SUMMARY:  The  date  for  Hling  reply 
comments  is  extended  from  January  4. 
1980  to  January  25, 1980.  The  agency  is 
taking  this  action  upon  the  request  of 
the  industry  to  allow  for  the  full 
consideration  of  the  extensive  initial 
comments  received  in  this  proceeding. 
ADDRESSES:  Federal  Communication 
Commission,  Washington,  D.C.20554. 
FOR  FURTHER  INFORMATION  CONTACT. 
Patrick  Donovan.  Tariff  Division, 
Common  Carrier  Bureau,  (202)  632-6312. 
Adopted:  December  17, 1979. 

Released:  December  21, 1979. 

Order.  In  the  matter  of  American 
Telephone  and  Telegraph  Company, 
manual  and  procedures  for  the 
allocation  of  costs,  Cd  Docket  No.  79- 
245,  44  FR  57211,  October  4. 1979. 

1.  Motions  for  extension  of  time  for 
filing  of  Reply  Comments  in  the  above- 
captioned  docket  have  been  submitted 
to  the  Commission  by  Southern  Pacific 
Communications  Company,  United 
States  Transmission  Systems,  Inc.,  MCI 
Telecommunications  Corp.,  and 
Aeronautical  Radio,  Inc.  As  noted  by 
these  parties,  Initial  Comments  in  this 
proceeding  were  extensive,  and,  in  the 
case  of  AT&T  contained  proposals  for 
using  new  methods  in  developing  cost 
studies  for  its  interstate  services.  To 
allow  for  full  consideration  of  these  new 
proposals,  and  possibly  narrow  areas  of 
disagreement,  we  are  hereby  extending 
the  time  period  for  Reply  Comments  to 
January  25, 1980. 

2.  Accordingly,  it  is  ordered,  That 
pursuant  to  delegated  authority 
contained  in  §  0.291  of  the  Commission’s 
rules  and  regulations,  47  C.F.R.  0.291, 
motions  for  an  extension  of  time  until 
January  25, 1980  in  which  to  file  replies 
to  comments  filed  in  this  proceeding  are 
granted. 
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Federal  Communications  Commission. 
Philip  L  Verveer, 

Chief,  Common  Carrier  Bureau. 

|FR  Doc  80-1493  Filed  1-16-80;  8:4S  am) 

BILUNG  CODE  6712-01-M 


Adoption  of  Initial  Recommended 
Proposals  for  Region  2  Administrative 
Radio  Conference 

January  8, 1980. 

On  November  29. 1979,  the  Federal 
Communications  Commission  adopted  a 
First  Report  in  BC  Docket  No.  79-166  (In 
the  Matter  of  Preparations  for  a  Region  2 
Administrative  Radio  Conference  for 
AM  Broadcasting).  The  First  Report  sets 
forth  the  FCCs  initial  recommended 
proposals  for  the  Region  2  Conference. 

On  June  22, 1979,  the  Federal 
Communications  Commission  issued  a 
Notice  of  Inquiry  (44  Fed.  Reg.  39611)  in 
this  matter.  The  stated  purpose  of  the 
Notice  was  to  solicit  comments  to  assist 
the  FCC  in  developing  recommendations 
for  the  U.S.  position  at  the  Region  2 
Conference.* 

The  International  Telecommunication 
Union  (ITU)  has  invited  the 
administrations  in  Region  2  to  submit 
proposals  for  the  first  session  of  the 
Conference,  and  these  proposals  are 
now  due.  In  developing  its 
recommended  proposals,  the  FCC 
coordinated  its  views  with  those  of  the 
National  Telecommunications  and 
Information  Administration  (NTIA)  and 
the  Department  of  State,  which  has  final 
responsibility  within  the  United  States 
for  the  submission  of  proposals  to 
Conferences  of  the  ITU,  will  consider 
these  recommended  proposals,  as  well 
as  other  relevant  information  which  may 
be  before  it,  for  submission  to  the 
Region  2  Conference. 

Planning  for  the  Region  2  Conference 
was  begun  in  November,  1975,  by  the 
Inter-American  Telecommunications 
Conference  (CITEL).®  CITEL  formed  a 
working  group  of  broadcasting 
specialists  to  begin  drafting  technical 
planning  criteria  and  a  Regional 
Agreement  for  consideration  at  the 
Conference.  The  first  meeting  of  the- 
working  group  was  held  during 
September.  1977,  and  the  fifth  and  most 
recent  meeting  was  held  during  July, 

1979.  Personnel  from  the  FCC  have 
participated  in  all  meetings  of  the 
working  group. 

The  administrative  Council  of  the  ITU, 
which  met  during  June,  1979,  scheduled 


‘  ITU  Region  2  includes  all  of  the  Americas 
(North.  Central,  and  South  America  and  the 
Caribbean  area)  and  Hawaii. 

*  CITEL  is  the  body  set  up  under  the  Organization 
of  American  States  (OAS)  for  the  purpose  of 
coordinating  inter-American  telecommunications 
matters. 


the  Conference  pursuant  to  requests 
received  from  at  least  one  quarter  of  the 
members  of  the  Union  in  Region  2.  In 
accordance  with  this  schedule,  the 
Conference  will  be  held  in  two  sessions. 
The  first  session  will  be  convened  on 
March  10, 1980,  to  establish  the 
technical  bases  for  planning  and  the 
second  session  will  be  held  during 
November,  1981,  to  develop  a  regional 
plan. 

A  total  of  seven  comments  and  four 
reply  comments  were  received  in 
response  to  the  Notice  of  Inquiry.  After 
considering  these  comments  and  reply 
comments,  the  FCC  adopted 
recommendations  for  the  initial  U.S. 
proposals  to  the  ITU.  These 
recommendations  address  most  of  the 
issues  that  must  be  addressed  at  the 
first  session  of  the  Conference. 
Recommendations  for  additional  U.S. 
proposals  on  issues  not  now  being 
addressed  will  be  made  at  a  later  date. 

An  Appendix  listing  the  FCC 
recommended  U.S.  proposals  in  detail, 
along  with  explanations,  was  attached 
to  the  Report.  The  specific  issues 
addressed  in  the  recommendations  are 
as  follows: 

Definitions  and  Symbols;  Class  of 
Emission;  Frequency  toleremce;  Co-channel 
protection  ratio;  Protection  ratio  for  stations 
belonging  to  a  synchronized  network; 
Limitation  of  maximum  power  of  a  station; 
Nominal  usable  field  strength  and  minimum 
usable  field  strength;  Calculation  of 
groundwave  field  strength;  Curves  to  be  used; 
Calculations  over  mixed  paths;  Calculation  of 
skywave  signals. 

Critical  issues  for  which 
recommendations  were  not  made  at  this 
time  are  listed  below.  These  are  issues 
which  are  presently  being  studied  in  the 
various  other  proceedings  now  before 
the  Commission. 

Bandwidth  of  emission;  Channel 
separation;  Adjacent  channel  protection 
ratio;  Limitation  of  maximum  power  of  class 
A  (Class  I)  stations. 

Due  to  the  size  of  the  First  Report, 
limited  distribution  is  being  made.  If  a 
copy  of  the  full  text  is  desired,  it  may  be 
requested  from  the  FCC’s  Public 
Information  Office,  1919  M  Street,  N.W., 
Washington,  D.C.  20554  (Telephone  202- 
632-7260). 

Federal  Communications  Commission. 
William  J.  Tricatico, 

Secretary. 

|FR  Doc.  80-1S43  Filed  1-16-80;  8:45  am) 

BILLING  CODE  •712-01-M 


FEDERAL  COUNCIL  ON  THE  AGING 

Special  Aging  Populations  Committee; 
Meeting 

The  Federal  Council  on  the  Aging  was 
established  by  the  1973  amendments  to 
the  Older  Americans  Act  of  1965  (Pub.  L. 
92-29, 42  U.S.C.  3015)  for  the  purpose  of 
advising  the  President,  the  Secretary  of 
Health,  Education,  and  Welfare,  the 
Commissioner  on  Aging,  and  the 
Congress  on  matters  relating  to  the 
special  needs  of  older  Americans. 

Notice  is  hereby  given  pursuant  to  the 
Federal  Advisory  Committee  Act  (Pub. 

L.  92-463,  5  U.S.C.  app.  1.  sec.  10, 1976) 
that  the  Council  Special  Aging 
Populations  Committee  will  hold  a 
meeting  iq  Louisville,  Kentucky  on 
January  24, 1980  fi'om  9:00  a.m.  to  5:00 
p.m.  at  the  Executive  Inn  West,  830 
Philipps  Lane,  Aberdeen  Conference 
Room,  Louisville,  Kentucky  40209. 

The  agenda  will  include: 

•*  A  study  of  the  problems  of  the  Rural 
and  Urban  Elderly. 

•  Discussions  and  adoption  of 
implementation  procedures  for  the 
Special  Aging  Populations 
Committee’s  recommendations  on 
Policy  Issues  Concerning  the  Elderly 
Minorities. 

•  A  review  of  the  Council's  up  to  date 
progress  on  its  mandated  studies. 

•  Formulation  of  implementation 
strategies  for  the  Committee’s  FY  80 
goals  and  objectives. 

Further  information  on  the  Federal 
Council  and  the  Special  Aging 
Populations  Committee  may  be  obtained 
from  the  Federal  Council  on  the  Aging, 
330  Independence  Avenue,  S.W., 
Washington,  D.C.  20201,  telephone  (202) 
245-0441. 

Special  Aging  Populations 
Committee’s  meetings  are  open  for 
public  observation. 

Dated:  January  8, 1980. 

Nelson  H.  Cniikshank, 

Chairman,  Federal  Council  on  the  Aging. 

|FR  Doc.  80-1464  FUed  l-16-8ft  8:45  am) 

BILLING  CODE  4110-92-M 


FEDERAL  MARITIME  COMMISSION 
[Docket  No.  80-2] 

Avion  Forwarding,  Inc.;  Independent 
Ocean  Freight  Forwarder  License 
Appiication;  Order  of  Investigation  and 
Hearing 

Avion  Forwarding,  Inc.  filed  with  the 
Commission  an  application  for  a  license 
as  an  independent  ocean  freight 
forwarder.  During  the  course  of  the 
Commission’s  investigation  of  the 
applicant,  it  was  determined  that  the 
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firm  had  engaged  in  unlicensed 
forwarding  activities  although  warning 
by  the  Commission  about  such 
forwarding  activities  had  previously 
been  made  to  the  applicant 

Section  44(b)  of  the  Shipping  Act, 

1916,  requires  that  applicants  be  found 
nt,  willing  and  able  properly  to  carry  on 
the  business  of  forwarding  and  to 
conform  to  the  provisions  of  the 
Shipping  Act  1916,  and  the 
requirements,  rules  and  regulations  of 
the  Commission  issued  thereimder. 
Otherwise  the  application  shall  be 
denied. 

The  applicant's  conduct  would  appear 
to  reflect  adversely  upon  its 
qualification  to  be  licensed. 

By  letter  of  November  6, 1979,  the 
Commission  notified  Avion  Forwarding, 
Inc.  of  its  intent  to  deny  its  application 
unless  the  applicant  requested  a  hearing 
on  the  grounds  that  such  a  denial  is 
unwarranted. 

In  a  letter  dated  November  16, 1979, 
legal  counsel  for  the  applicant  requested 
that  the  firm  be  given  an  opportunity  to 
show  at  a  hearing  that  such  a  denial  is 
unwarranted. 

Now  therefore,  it  is  ordered,  That 
pursuant  to  sections  22,  32,  and  44  (46 
U.S.C.  841(b)]  of  the  Shipping  Act,  1916, 
and  part  510.8  of  the  Commission's 
General  Order  4  (46  CFR  510.8),  a 
proceeding  is  hereby  instituted  to 
determine: 

(1)  Whether  Avion  Forwarding,  Inc. 
violated  section  44(a)  of  the  Shipping 
Act,  1916,  by  engaging  in  unlicensed 
forwarding  activities; 

(2)  Whether  civil  penalties  should  be 
assessed  against  Avion  Forwarding,  Inc. 
pursuant  to  46  USC  831(e]  for  violations 
of  the  Shipping  Act,  1916,  and  the 
Commission's  General  Order  4  (46  CFR 
510)  and,  if  so,  the  amount  of  any  such 
penalty  which  should  be  imposed, 
taking  into  consideration  factors  in 
possible  mitigation  of  such  a  penalty; 
and 

(3)  Whether  Avion  Forwarding,  Inc, 
and  its  corporate  officers,  possess  the 
requisite  fitness,  within  the  meaning  of 
section  44(b),  Shipping  Act,  1916,  to  be 
licensed  as  an  independent  ocean 
freight  forwarder. 

It  is  further  ordered,  That  Avion 
Forwarding,  Inc.  be  named  Respondent 
in  this  proceeding. 

It  is  further  ordered,  That  this 
proceeding  be  assigned  for  public 
hearing  before  an  Administrative  Law 
Judge  of  the  Commission's  Office  of 
Administrative  Law  Judges  and  that  the 
proceeding  shall  initially  be  limited  to 
the  submission  of  affidavits  of  fact  and 
memorandum  of  law. 

It  is  further  ordered.  That  the 
following  schedule  be  adhered  to: 


February  25, 1980 — Opening 
Memorandum  of  Law,  Requests  for 
Penalty  and  Affidavits  of  Fact  from 
Hearing  Counsel' 

March  24, 1980 — Opening  Memorandum 
of  Law  and  Affidavits  of  Fact  from 
Respondent; 

April  15, 1980 — Reply  Memorandum  of 
Law  and  Affidavits  of  Fact  from 
Hearing  Counsel. 

It  is  further  ordered.  That  within  two 
weeks  following  the  Reply 
Memorandum  of  Law  of  Hearing 
Counsel,  the  parties  will  submit  to  the 
Administrative  Law  Judge  written 
statements  identifying  the  unresolved 
issues  of  fact  and  specifying  the  type  of 
procedure  they  feel  is  best  suited  to 
resolve  them.  After  consideration  of 
these  recommendations  the 
Administrative  Law  Judge  shall  issue  an 
appropriate  order  establishing  a 
procedure  for  their  resolution.  The 
additional  procedme,  however,  shall 
include  oral  testimony  and  cross- 
examination  at  the  discretion  of  the 
Presiding  Officer  only  upon  a  showing 
that  there  are  issues  of  material  fact  that 
cannot  be  resolved  on  a  basis  of  sworn 
statements,  affidavits,  depositions  or 
other  documents  or  that  the  nature  of 
the  matters  in  issue  is  such  that  an  oral 
hearing  and  cross-examination  are 
necessary  for  the  development  of  an 
adequate  record. 

It  is  further  ordered.  That  any  person 
other  than  Respondent  and  Hearing 
Counsel  having  an  interest  in  and 
desiring  to  become  party  to  this 
proceeding  and  to  participate  therein, 
may  do  so  by  filing  a  timely  petition  to 
intervene,  pursuant  to  Rule  72  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (46  CFR  502.72). 

It  is  further  ordered.  That  a  notice  of 
this  Order  be  published  in  the  Federal 
Register  and  that  a  copy  thereof  be 
served  upon  Respondent  and  Hearing 
Counsel. 

It  is  further  ordered.  That  except  as 
provided  in  Rules  159  and  in  201(a]  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (46  CFR  502.159,  46  CFR 
502.201(a)),  all  documents  submitted  by 
any  party  of  record  in  this  proceeding 
shall  be  filed  in  accordance  with  Rule 
118  of  the  Commission's  Rules  of 
Practice  and  Procedure  (46  CFR  502.118) 
as  well  as  being  mailed  directly  to  all 
parties  of  record. 

By  the  Commission. 

Francis  C.  Humey, 

Secretary. 

|FR  Doc.  80-1484  Filed  1-16-80;  8:45  am| 

BILLING  CODE  6730-01-M 


[Independent  Ocean  FreIgM  Forwarder 
License  No.  21611 

James  E.  Brown;  Order  of  Revocation 

James  E.  Brown,  300  E.  Russell  Blvd., 
Thornton,  Colorado  80229,  has  notified 
the  Commission  that  he  ceased  ocean 
freight  forwarding  operations  on 
December  15, 1979,  and  has  returned  his 
Independent  Ocean  Freight  Forwarder 
License  No.  2161  to  the  Commission. 

Therefore,  by  virtue  of  authority 
vested  in  me  by  the  Federal  Maritime 
Commission  as  set  forth  in  Manual  of 
Orders,  Commission  Order  No.  201.1 
(Revised),  section  5.01(c),  dated  August 
8, 1977; 

It  is  ordered,  that  Independent  Ocean 
Freight  Forwarder  License  No.  2161 
issued  to  James  E.  Brown,  be  and  is 
hereby  revoked  effective  December  15, 
1979,  without  prejudice  to  reapplication 
for  a  license  in  the  future. 

It  is  further  ordered,  that  a  copy  of 
this  Order  be  published  in  the  Federal 
Register  and  served  upon  James  E. 
Brown. 

Robert  G.  Drew. 

Director,  Bureau  of  Certification  and 
Licensing. 

|FR  Doc.  80-1483  Hied  1-16-80;  8:45  am] 

BILLING  CODE  6730-01-M 

[Docket  No.  80-1] 

Sunmark,  Inc.  v.  ComM  Lines;  Filing  of 
.oetiiion  for  Declaratory  Order 

Notice  is  given  that  a  petition  for 
declaratory  order  has  been  filed  by 
Sunmark,  Inc.  asking  the  Commission  to 
terminate  a  controversy  between  it  and 
Combi  Lines.  The  dispute  involves  the 
question  of  freight  charges  applicable  to 
several  shipments  of  Sunmark  via 
Combi  made  between  March,  1978  and 
September,  1978.  Sunmark  seeks  an 
order  of  the  Commission  declaring  that 
applicable  rates  and  charges  have  been 
assessed,  charged,  and  collected  under 
the  mandate  of  46  U.S.C.  617(b](3]  and 
nothing  further  is  owed  by  it  to  Combi. 

Interested  persons  may  inspect  and 
obtain  a  copy  of  the  petition  at  the 
Washington  Office  of  the  Federal 
Maritime  Commission,  1100  L  Street, 
N.W.,  Room  11101  or  may  inspect  the 
petition  at  the  Commission's  Field 
Offices  located  at  New  York,  New  York; 
New  Orleans,  Louisiana;  San  Francisco, 
California;  Chicago,  Illinois;  and  San 
Juan,  Puerto  Rico.  Participation  in  this 
proceeding  by  persons  not  named  in  the 
petition  will  be  permitted  only  upon 
grant  of  intervention  pursuant  to  Rule  72 
of  the  Commission's  Rules  of  Practice 
(46  CFR  502.72). 

Petitions  to  intervene  shall  be 
accompanied  by  intervenors  complete 
reply  in  the  matter.  Such  petitions  and 
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any  replies  to  the  petition  for 
declaratory  order  shall  be  filed  with  the 
Secretary  on  or  before  February  11, 

1980.  An  original  and  fifteen  copies  shall 
be  submitted  and  a  copy  served  on  all 
parties.  Replies  shall  contain  the 
complete  factual  and  legal  presentation 
of  the  replying  party  as  to  the  desired 
resolution  of  the  petition  for  declaratory 
order. 

Francis  C.  Humey, 

Secretary 

fFR  Doc.  80-1482  Filed  1-16-80:  ft45  am) 

BILUNG  CODE  6730-01-M 


FEDERAL  RESERVE  SYSTEM 

Bank  Holding  Companies;  Notice  of 
Proposed  De  Novo  Nonbank  Activities 

The  bank  holding  companies  listed  in 
this  notice  have  applied,  pursuant  to 
section  4(c)(8]  of  die  Bank  Holding 
Company  Act  (12  U.S.C.  §  1843(c)(8)) 
and  §  225.4(b)(1)  of  the  Board’s 
Regulation  Y  (12  CFR  §  225.4(b)(1)),  for 
permission  to  engage  de  novo  (or 
continue  to  engage  in  an  activity  earlier 
commenced  de  novo),  directly  or 
indirectly,  solely  in  the  activities 
indicated,  which  have  been  determined 
by  the  Board  of  Governors  to  be  closely 
related  to  banking. 

With  respect  to  each  application, 
interested  persons  may  express  their 
views  on  the  question  whether 
consummation  of  the  proposal  can 
“reasonably  be  expected  to  produce 
benefits  to  the  public,  such  as  greater 
convenience,  increased  competition,  or 
gains  in  efficiency,  that  outweigh 
possible  adverse  effects,  such  as  undue 
concehtration  of  resources,  decreased  or 
unfair  competition,  conflicts  of  interest, 
or  unsound  banking  practices.”  Any 
comment  on  an  application  that  requests 
a  hearing  must  include  a  statement  of 
the  reasons  a  written  presentation 
would  not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  that  proposal. 

Each  application  may  be  inspected  at 
the  offices  of  the  Board  of  Governors  or 
at  the  Federal  Reserve  Bank  indicated 
for  that  application.  Comments  and 
requests  for  hearings  should  identify 
clearly  the  specific  application  to  which 
they  relate,  and  should  be  submitted  in 
writing  and  received  by  the  appropriate 
Federal  Reserve  Bank  not  later  than 
February  11, 1980. 

A.  Federal  Reserve  Bank  of  New  York 
(A.  Marshall  Puckett,  Vice  President)  33 


Liberty  Street,  New  York,  New  York 
10045: 

CmCORP,  New  York,  New  York 
(community  development  activities; 
New  York):  to  engage  through  its  direct 
subsidiary,  Citicorp  Community 
Development,  Inc.  in  the  financing  and/ 
or  investment  in  (i)  projects  for  the 
construction  or  rehabilitation  of 
ancillary  local  commercial  and 
industrial  facilities  necessary  to  provide 
goods  or  services  principally  to  persons 
residing  in  low  or  moderate  income 
housing;  and  (ii)  investments  in 
corporations  or  projects  organized  to 
build  or  rehabilitate  commercial,  office 
or  industrial  facilities  that  are 
specifically  designed  to  create  improved 
job  opportunities  for  low  or  moderate 
income  groups.  Previously  approved 
activities  including  making  equity  and 
debt  investments  in  corporations  or 
projects  designed  primarily  to  promote 
community  welfare  will  continue  to  be 
offered.  This  proposal  involves 
expansion  of  activities  only;  the  service 
area  for  the  existing  and  expanded 
activities  continues  to  be  the  greater 
New  York  metropolitan  area. 

B.  Federal  Reserve  Bank  of  Kansas 
City  (John  F.  Zoellner,  Vice  Resident) 
925  Grand  Avenue,  Kansas  City, 
Missouri  64198: 

CENTRAL  TRUST  COMPANY, 
Lander,  Wyoming  (trust  activities; 
Wyoming):  to  engage  in  functions  or 
activities  that  may  be  performed  or 
carried  on  by  a  trust  company  as  limited 
by  12  CFR  §  225.4(a)(4).  lliese  activities 
will  be  conducted  from  its  offices  in 
Lander,  Wyoming,  serving  the  area  in 
and  surrounding  Lander,-Wyoming. 

c.  Federal  Reserve  Bank  of  San 
Francisco  (Henry  B.  Jamison,  Vice 
President)  400  Sansome  Street,  San 
Francisco,  California  94120: 

1.  SECURITY  PACIFIC 
CORPORATION,  Los^Angeles, 

California  (finance  and  insurance 
activities;  California):  to  engage  through 
its  subsidiary.  Security  Pacific  Finance 
Corporation,  in  making  or  acquiring  for 
its  own  account  or  for  the  account  of 
others,  loans  and  extensions  of  credit, 
including  making  consumer  installment 
personal  loans,  pimchasing  consumer 
installment  sales  finance  contracts, 
making  loans  to  small  businesses  and 
other  extensions  such  as  would  be  made 
by  a  factoring  company  or  a  consumer 
finance  company,  and  acting  as  broker 
or  agent  for  the  sale  of  credit  life  and 
credit  accident  and  health  insurance. 
These  activities  would  be  conducted 
from  an  office  in  El  Cajon,  Anaheim, 
California,  serving  the  State  of 
California. 

2.  SECURITY  PACIFIC 
CORPORATION,  Los  Angeles, 


California  (finance  and  insurance 
activities;  California):  to  engage  through 
its  subsidiary.  Security  Pacific  Finance 
Corporation  dba  BIC  Financial  Services. 
Inc.,  in  making  or  acquiring  for  its  own 
account  or  for  the  accoimt  of  others, 
loans  and  extensions  of  credit,  including 
making  consumer  installment  personal 
loans,  purchasing  consumer  installment 
sales  ^ance  contracts,  making  loans  to 
small  businesses  and  other  extensions 
such  as  would  be  made  by  a  factoring 
company  or  a  consmner  finance 
company,  and  acting  as  broker  or  agent 
for  the  sale  of  credit  life  and  credit 
accident  and  health  insurance.  These 
activities  would  be  conducted  fi'om  an 
office  in  Portland,  Oregon,  serving  the 
State  of  Oregon. 

C.  Other  Federal  Reserve  Banks: 
None. 

Board  of  Governors  of  the  Federal  Reserve 
System,  January  10, 1980. 

Griffith  L.  Garwood, 

Deputy  Secretary  of  the  Board. 

|FR  Doc.  80-1M2  Filed  1-16-80;  8:45  am) 
nUJNG  CODE  621(H>1-M 

Howland  Bancshares,  Inc.;  Formation 
of  Bank  Holding  Company 

Howland  Bancshares,  Inc.,  San 
Antonio,  Texas,  has  applied  for  the 
Board’s  approval  imder  §  3(a)(1)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 

§  1842(a)(1))  to  become  a  bank  holding 
company  by  acquiring  80  percent  or 
more  of  the  voting  shares  of  Mercantile 
Bank  and  Trust,  San  Antonio,  Texas. 

The  factors  that  are  considered  in  acting 
on  the  application  are  set  forth  in  §  3(c) 
of  the  Act  (12  U.S.C.  §  1842(c)). 

The  application  may  be  inspected  at 
the  offices  of  the  Boai^  of  Governors  or 
at  the  Federal  Reserve  Bank  of  Dallas. 
Any  person  wishing  to  comment  on  the 
application  should  submit  views  in 
writing  to  the  Secretary,  Board  of 
Governors  of  the  Federal  Reserve 
System,  Washington,  D.C.  20551  to  be 
received  no  later  than  February  11, 1979. 
Any  comment  on  an  application  that 
requests  a  hearing  must  include  a 
statement  of  why  a  written  presentation 
would  not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute  and  summarizing 
the  evidence  that  would  be  presented  at 
a  hearing. 

Board  of  Governors  of  the  Federal  Reserve 
System,  January  9, 1980. 

Griffith  L.  Garwood, 

Deputy  Secretary  of  the  Board. 

|FR  Doc.  80-1541  Filed  1-16-80;  8:45  am) 

BILLING  CODE  6210-01-M 
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FEDERAL  TRADE  COMMISSION 

Equal  Credit  Opportunity  Act 
Monitoring  Program  for  Farmers  Home 
Administration,  Agriculture 
Department 

agency:  Federal  Trade  Commission. 
action:  Proposed  agreement  for  Equal 
Credit  Opportimity  Loan  Data  System 
for  Farmers  Home  Administration,  U.S. 
Department  of  Agriculture. 

summary:  The  Federal  Trade 
Commission  (Commission)  proposes  to 
enter  into  an  agreement  with  the 
Farmers  Home  Administration  of  the 
U.S.  Department  of  Agriculture  (FmHA) 
to  obtain  information  pertaining  to 
FmHA's  compliance  with  the  Equal 
Credit  Opportunity  Act  (ECOA).  This 
agreement  between  the  Commission  and 
FmHA  would  be  made  piusuant  to 
§  §  202.13(d)  and  202.5(b)(2)  of  Federal 
Reserve  Board  RegulaUon  B  (12  CFR 
202)  which  implements  Title  VII  (Equal 
Credit  Opportunity  Act)  of  the 
Consumer  Credit  Protection  Act  (15 
U.S.C.  Section  1601  etseg.].  Section 
202.13(d)  provides  for  substitute 
programs  to  monitor  compliance  if 
required  by  an  agency  charged  with 
administrative  enforcement  under 
Section  704  of  Title  VII.  Section 
202.5(b)(2)  allows  a  creditor  to  obtain 
infonnation  prohibited  unless  obtained 
pursuant  to  a  monitoring  program,  such 
as  the  race/national  origin  and  sex  of  an 
applicant,  if  required  by  an  agreement 
entered  into  with  an  enforcement 
agency.  This  agreement  would 
constitute  a  subsitute  monitoring 
program  which  would  replace  the 
requirements  of  §§  202.13(a),  (b),  and  (c) 
of  Regulation  B  as  to  data  collection  for 
monitoring  purposes. 

Under  Section  704(c)  of  Title  VII, 
administrative  enforcement  over 
requirements  imposed  on  the  Farmers 
Home  Administration  by  this  title  was 
committed  to  the  Federal  Trade 
Commission.  This  agreement  sets  forth  a 
monitoring  program  under  which  the 
Farmers  Home  Administration  would  be 
required  by  the  Federal  Trade 
Commission  to  obtain  the  race/national 
origin  and  sex  of  applicants  for  FmHA 
loans.  With  this  information,  the  Federal 
Trade  Commission  will  be  better  able  to 
monitor  FmHA’s  compliance  with 
ECOA.  and  FmHA  will  be  more  readily 
able  to  detect  patterns  or  practices  of 
discriminatory  lending,  and  to  plan  its 
loan  program  activity. 
date:  Comments  must  be  received  on 
or  before  February  19. 1980. 

ADDRESS:  Interested  persons  are  invited 
to  submit  written  comments  on  the 
proposed  agreement  to  Secretary, 


Federal  Trade  Commission. 

Washington,  D.C.  20580.  Comments  will 
be  made  available  for  public  inspection 
at  Public  Reference  Branch.  Office  of  the 
Secretary.  Federal  Trade  Commission. 
Room  130,  Federal  Trade  Commission, 
6th  Street  and  Pennsylvania  Avenue. 
NW.,  Washington,  D.C  20580. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sandra  M.  Wilmore  (202)  724-1145  or 
Jean  Noonan  (202)  724-1052. 
SUPPLEMENTARY  INFORMATION:  The 
substitute  monitoring  agreement  which 
would  go  into  effect  as  a  result  of  this 
agreement  differs  fi'om  the  monitoring 
program  which  would  otherwise  be 
required  in  ^o  particulars.  First,  under 
the  ordinary  monitoring  program, 
applicants  for  mortgage  credit  are  asked 
to  supply  information  as  to  their  race/ 
national  origin  and  sex.  If  the  applicant 
declines  to  supply  this  information,  no 
notation  of  the  information  is  made  on 
the  application  making  that  information 
unavailable  to  regulatory  agencies 
charged  with  enforcing  die  ECOA. 

Under  the  proposed  substitute 
monitoring  program,  if  an  applicant 
declined  to  supply  the  information, 
FmHA  employees  would  be  required  to 
note  it  based  on  visual  observation  or 
surname. 

The  Commission  wishes  to  receive 
comment  regarding  this  provision.  It  has 
been  suggested  that  this  provision  might, 
in  some  cases,  interfere  with  an 
individual's  desire  to  withhold 
information  as  to  race/national  origin 
from  others  who  will  read  his  or  her 
application,  thereby  infiringing  upon  a 
right  of  privacy.  Other  federal  agencies 
charged  with  enforcement  of  ECOA 
have  determined  in  similar 
circumstances  that  the  value  of  such  a 
provision  in  promoting  enforcement  of 
ECOA  outweighs  any  possible 
impairment  of  privacy  rights.  A 
consideration  lending  support  to  this 
view  in  the  present  case  is  that  the 
FmHA  employees  responsible  for 
granting  credit  will,  in  most  instances, 
have  made  personal  contact  with  the 
applicant,  and  will,  therefore,  have 
formed  an  impression  as  to  his  or  her 
race/national  origin.  Requiring  that  such 
impressions  be  recorded  will  not, 
therefore,  subject  the  applicant  to  an 
additional  risk  that  such  impressions 
will  be  used  to  his  or  her  disadvantage, 
but  will  permit  more  accurate 
monitoring' of  whether  or  not.  in  fact, 
loan  officers*  awareness  of  race/ 
national  origin  has  played  a  role  in  the 
granting  of  credit.  The  Commission 
desires,  however,  that  commenters 
address  themselves  to  the  question  of 
whether  the  foregoing  reasoning  is 
sound,  and  whether  the  language  in 


question  does  threaten  interests  of 
individual  privacy  that  might  outweigh 
the  interest  in  insuring  effective 
enforcement  of  ECOA. 

Second,  the  ordinary  monitoring 
program  applies  only  to  home  mortgage 
credit  thou^  the  antidiscrimination 
provisions  of  ECOA  apply  to  all  types  of 
credit.  The  proposed  substitute 
monitoring  program  would  apply  to 
many  of  FmHA’s  business  credit 
programs  as  well  as  its  home  mortgage 
credit  programs. 

The  text  of  the  proposed  agreement  is 
as  follows: 

Agreement  Between  the  Federal  Trade 
Conunission  and  Fanners  Home 
Administration,  Department  of  Agriculture 

I.  Background  and  Purpose 

This  agreement  between  the  Federal  Trade 
Commission  (Commission)  and  the  Farmers 
Home  Administration  (FmHA),  U.S. 
Department  of  Agriculture,  is  made  pursuant 
to  §§  202.13(d)  and  202.5(b)(2)  of  Federal 
Reserve  Board  Regulation  B  (12  CFR  Part  202) 
which  implements  Title  VII  (Equal  Credit 
Opportunity  Act)  of  the  Consumer  Credit 
Protection  Act  (15  U.S.C.  Section  1601  et 
seq.).  Section  202.13(d)  provides  for  substitute 
monitoring  programs  if  required  by  an  agency 
charged  with  administrative  enforcement 
under  Section  704  of  Title  VII.  Section 
202.5(b)(2)  allows  a  creditor  to  obtain 
information  prohibited  unless  obtained 
pursuant  to  a  monitoring  program,  such  as  the 
race/national  origin  and  sex  of  an  applicant, 
if  required  by  an  agreement  entered  into  with 
an  enforcement  agency.  This  agreement 
constitutes  a  substitute  monitoring  program 
which  replaces  the  requirements  of 
§§  202.13(a),  (b),  and  (c)  of  Regulation  B. 

Under  Section  704(c)  of  Title  VII. 
administrative  enforcement  over 
requirements  imposed  on  the  Farmers  Home 
Administration  by  this  title  was  committed  to 
the  Federal  Trade  Commission.  This 
agreement  sets  forth  a  monitoring  program 
under  which  the  Farmers  Home 
Administration  is  required  by  the  Federal 
Trade  Commission  to  obtain  the  race/ 
national  origin  and  sex  of  applicants  for 
FmHA  loans.  With  this  information  the 
Federal  Trade  Commission  will  be  better  able 
to  monitor  FmHA's  compliance  with  ECOA, 
and  FmHA  will  be  more  readily  able  to 
detect  patterns  or  practices  of  discriminatory 
lending,  and  to  plan  its  loan  program  activity. 

II.  Description  of  Monitoring  Program 
A.  Procedure 

(1)  Information  to  be  requested. 

(a)  Each  FmHA  field  office,  receiving  an 
application  for  a  loan  listed  under  paragraph 
II B  below,  shall  request,  but  not  require,  on 
an  application  form  or  separate  document  the 
following  information  regarding  the  applicant 
and  joint  applicant  (if  any): 

(i)  Race/national  origin,  using  the 
categories  American  Indian  or  Alaskan 
Native;  Asian  or  Pacific  Islander;  Black; 

White;  Hispanic;  Other  (Specify);  and 

(ii)  Sex 


3; 


Federal  Register  /  Vol.  45,  No.  12  /  Thursday,  January  17,  1980  /  Notices 


388 


(b)  No  FmHA  employee  shall  engage  in  any 
activity  which  discourages  an  applicant  from 
providing  the  monitoring  information  in 
subparagraph  A(l)(a).  FmHA  shall  attempt  to 
collect  the  monitoring  information  during  the 
initial  contact  with  the  applicant(s).  If  the 
applicant(8)  chooses  not  to  provide  the 
information  or  any  part  of  it,  that  fact  shall  be 
noted  on  the  monitoring  section  of  the 
application  form  or  separate  document,  and 
FmHA  field  office  personnel  shall  to  the 
extent  possible,  on  the  basis  of  visual 
observation  or  surnames,  designate  race/ 
national  origin  and  sex  of  each  loan  applicant 
and  any  Joint  applicant. 

(c)  Where  the  loan  applicant  is  an 
association  or  organization,  the  race/national 
origin  and  sex  of  the  majority  of  its  members 
will  be  requested  on  the  application  form  or 
separate  document,  and  if  not  provided,  will 
be  determined  to  the  extent  possible  by 
FmHA. 

(2)  Disclosure  notice. 

(a)  The  following  disclosure  shall  appear  in 
the  monitoring  section  of  the  application  form 
or  separate  document  immediately  above  the 
request  for  monitoring  information:  "The 
following  information  is  requested  by  the 
Federal  Government  in  order  to  monitor 
FmHA’s  compliance  with  Federal  laws 
prohibiting  discrimination  against  loan 
applicants  on  the  bases  of  race,  national 
origin,  and  sex.  You  are  not  required  to 
furnish  this  information,  but  are  encouraged 
to  do  so.  This  information  will  not  be  used  in 
evaluating  your  application  or  to  discriminate 
against  you  in  any  way.  However,  if  you 
choose  not  to  furnish  it,  FmHA  is  required  to 
note  the  race/national  origin  and  sex  of 
individual  applicants  on  the  basis  of  visual 
observation  or  surname." 

(b)  In  addition  to  the  disclosure  set  forth  in 
subparagraph  (a)  above,  the  following 
disclosure  shall  appear  in  the  monitoring 
section  of  the  application  or  separate 
document  used  in  connection  with  loan 
programs  imder  which  applications  may  be 
made  by  associations,  organizations,  or  other 
business  entities:  “If  the  applicant(s)  for  this 
loan  is  an  association  or  organization,  the 
monitoring  information  is  requested 
concerning  the  majority  of  its  members.  If 
you  choose  not  to  furnish  it,  FmHA  is 
required  to  determine  and  note  it,  where 
possible. 

B.  Coverage 

Under  this  monitoring  program  the  Farmers 
Home  Administration  is  required  to  obtain 
the  race/national  origin,  and  sex  of  loan 
applicants  for  the  following  programs:  Farm 
Ownership  loans;  Operating  loans; 

Emergency  (disaster)  loans;  Emergency 
Livestock  loans;  Soil  and  Water  loans; 
Recreation  loans;  Above-Moderate  Income 
Housing  loans;  Low  to  Moderate  Income 
Housing  loans;  Very  Low-Income  Housing 
Repair  loans;  Irrigation  and  Drainage 
Association  loans;  Rural  Industrialization 
loans  (B&I);  Grazing  Association  loans; 
Economic  Emergency  loans;  Guaranteed 
program  of  each  of  the  above  loan  programs; 
Selected  programs  initially  implemented  after 
the  date  of  this  Agreement. 


III.  Duration  of  Agreement 
This  agreement  shall  become  effective 

- and  will  continue  in  force  unless 

modified  or  terminated  by  the  Commission. 
Farmers  Home  Administration 

Date:  - 

Federal  Trade  Commission 


A  lUC.  I  ■  I  -.>.-1-  ■■■  — 

Date:  - 

By  direction  of  the  Commission. 
James  A.  Tobin, 

Acting  Secretary. 

(FR  Doc.  80-1565  Filed  1-16-80;  8:45  am| 
BILLING  CODE  67S0-01-M 


DEPARTMENT  OF  HEALTH, 
EDUCATION,  AND  WELFARE 

Office  of  Human  Development 
Services 

[Program  Announcement  No.  13653-801] 

Establishment  and  Operation  of 
Centers  for  independent  Living 
Rehabilitation  Services;  Fiscal  Year 
1980  Grant  Funds 

agency:  Office  of  Human  Development 
Services,  DHEW. 

SUBJECT:  Announcement  of  Availability 
of  FY 1980  Grant  Funds  for  the 
Establishment  and  Operation  of  Centers 
for  Independent  Living  Rehabilitation 
Services. 

SUMMARY:  The  Rehabilitation  Services 
Administration,  Office  of  Human 
Development  Services,  announces  that 
applications  will  be  accepted  from  State 
vocational  rehabilitation  agencies,  local 
public  agencies,  and  private  nonprofit 
organizations,  wishing  to  compete  for 
grants  in  Fiscal  Year  1980  to  establish 
and  operate  Independent  Living  Centers 
authorized  by  Title  VII,  Part  B,  which 
was  added  to  the  Rehabilitation  Act  of 
1973  by  the  1978  Amendments  (Pub.  L 
95-603).  Program  guidelines  are 
provided  in  Chapter  5500  of  the 
Rehabilitation  Services  Manual  issued 
August  13, 1979. 

Program  Purpose 

The  purpose  of  this  grant  authority  is 
to  provide  funds  for  the  planning, 
establishment  and  operation  of 
Independent  Living  Centers.  However, 
Part  B  Vi  not  to  be  merely  used  to  pick 
up  the  funding  of  ongoing  service 
delivery  programs  that  are  not 
congruent  with  the  intention  of  this 
program.  The  legislative  history  and  the 
language  of  Part  B  emphasize  that 
Centers  for  Independent  Living  are  to  be 
a  new  way  of  putting  together  and 


delivering  necessary  services  to 
severely  handicapped  individuals. 

The  total  service  program  offered  by 
an  Independent  Living  Center  to  assist 
severely  handicapped  individuals  to. live 
more  independently  in  family  and 
community,  or  to  secure  and  maintain 
appropriate  employment,  is  to  include 
an  appropriate  combination  of  the 
following  services: 

1.  Intake  counseling  to  determine  the 
client’s  need  for  specific  rehabilitation 
services; 

2.  Referral  and  counseling  services 
with  respect  to  attendant  care; 

3.  Counseling  and  advocacy  services 
with  respect  to  legal  and  economic 
rights  and  benefits; 

4.  Independent  living  skills, 
counseling,  and  training,  including  such 
programs  as  training  in  the  maintenance 
of  necessary  equipment  and  in  job¬ 
seeking  skills,  counseling  on  therapy 
needs  and  programs,  and  special 
programs  for  the  blind  and  deaf; 

5.  Housing  and  transportation  referral 
and  assistance; 

6.  Surveys,  directories,  and  other 
activities  to  identify  appropriate  housing 
and  accessible  transportation,  and  other 
support  services; 

7.  Health  maintenance  programs; 

8.  Peer  counseling; 

9.  Community  living  arrangements; 

10.  Education  and  training  necessary 
for  living  in  the  community  and 
participating  in  community  activities; 

11.  Individual  and  group  social  and 
recreational  activities; 

12.  Other  programs  designed  to 
provide  resources,  training,  counseling, 
services,  or  other  assistance  of 
substantial  benefit  in  promoting  the 
independence,  productivity,  and  quality 
of  life  of  handicapped  individuals; 

13.  Attendant  care  and  training  of 
personnel  to  provide  such  care;  and 

14.  Such  other  services  as  may  be 
necessary  and  not  inconsistent  with  the 
provisions  of  Title  VII,  Part  B. 

Program  Goals  and  Objectives 

The  goal  of  the  Centers  for 
Independent  Living  established  and 
operated  under  this  authority  is  to 
assure  the  provision  of  services  to 
severely  handicapped  persons  so  they 
may  live  more  independently  in  family 
and  community,  or  may  secure  and 
maintain  appropriate  employment,  with 
the  maximum  possible  degree  of  self- 
direction. 

Applications  for  projects  should 
indicate  that  the  proposed  project  will 
achieve,  or  is  capable  of  achieving  all  of 
the  following  program  objectives: 

— to  put  in  place  a  system  of 
necessary  services  through  the 
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establishment  and  operation  of  Centers 
for  Independent  Living; 

— to  involve  severely  handicapped 
individuals  to  a  substantial  degree  in  the 
policy  direction  and  management  of 
Centers  for  Independent  Living  thus 
established;  and 

— to  assure  continuing  provision  of 
services  and  operation  of  Centers 
beyond  the  grant  period. 

Eligible  Applicants 

The  Act  establishes  the  designated 
State  unit  for  vocational  rehabilitation 
as  the  principal  eligible  applicant  for 
grants  under  Part  B,  Centers  for 
Independent  Living.  However,  in  any 
hscal  year,  if  the  designated  State  unit 
has  not  applied  for  a  grant  within  six 
months  after  the  Commissioner  of 
Rehabilitation  Services  begins  accepting 
applications,  any  local  public  agency  or 
private  nonprofit  organization  within  the 
State  becomes  an  eligible  applicant. 

Applications  from  designated  State 
units  may  provide  for  contracting  with 
local  public  agencies  or  private 
nonprofit  organizations  for  the  operation 
of  Centers  for  Independent  Living.  In 
such  cases,  the  designated  State  unit 
will  be  accountable  for  the 
administration  of  the  Center  programs 
thus  established  and  must  assure  that  a 
Center  operated  by  a  contractor  adheres 
to  the  requirements  of  Title  VII,  Part  B. 

Contracting  with  nonprofit 
organizations  that  are  consumer  based, 
i.e.,  under  the  policy  direction  and 
management  of  handicapped  individuals 
is  encouraged  as  being  consistent  with 
the  thrust  of  independent  living: 
maximum  possible  control  over  life 
choices. 

If  an  applicant  is  requesting  grant 
funds  in  support  of  a  Center  for  an 
Independent  Living  project  which  will 
be  implemented  at  more  than  one  site, 
either  by  the  applicant  or  by 
contractors,  it  is  preferable  to  submit 
one  application  which  has  sufficient 
program  operations  and  budgetary 
information  about  each  Center  program 
location.  A  combined  or  single 
application  which  includes  multiple 
Center  programs  should  reflect  the 
applicant’s  overall  plan  or  strategy  for 
combining  with  other  sources  of  support 
so  that  each  proposed  Center  can 
achieve  the  purpose  and  meet  the  goals 
of  the  Part  B  Center  for  Independent 
Living  programs.  The  Commissioner  will 
fund  all  or  part  of  such  applications, 
based  on  an  assessment  of  the 
documented  reasons  for  the  multiple 
center  approach,  whether  such  an 
approach  would  increase  to  a  significant 
degree  the  number  of  severely 
handicapped  persons  receiving 
independent  living  services,  and  the 


likelihood  of  achieving  proposed  goals 
especially  the  amounl  of  support 
available  from  other  programs. 

Available  Funds 

The  total  appropriation  for  the 
Independent  Living  program  in  FY 1980 
is  $15,000,000.  Of  this  amount, 
approximately  $2,000,000  will  be  used 
for  noncompeting  continuation  grants  to 
maintain  support  for  projects  initiated  in 
FY  1979.  An  estimated  $13,000,000  is 
available  for  new  grants  under  this 
program  announcement  in  FY  1960.  The 
average  fimding  level  for  the  65  new 
projects  planned  for  funding  in  FY  1980 
is  $200,000.  New  projects  approved 
under  this  authority  will  be  supported 
for  a  period  of  three  years  assuming 
satisfactory  progress  and  the 
availability  of  ftmds. 

Time>Frame  for  Participation  by  State 
Vocational  Rehabilitation  Agencies  and 
Local  Public  Agencies  and  Private 
Nonprofit  Organizations 

In  order  to  implement  the 
Congressional  intent  that  the  designated 
State  unit  have  prior  access  to  grants  to 
be  made  under  Title  VII,  Part  B,  yet  also 
permit  participation  by  local  public  and 
private  nonprofit  agencies,  applications 
will  be  accepted  in  two  cycles,  as 
follows: 

1.  Applications  from  State  agencies, 
including  those  agencies  which 
submitted  applications  in  FY  1979,  but 
which  were  not  funded: 

Application  deadline  is  March  15, 

1980,  for  award  in  late  April  1980.  To  be 
considered,  applications  not  funded  in 
FY  1979  must  be  revised,  if  necessary, 
and  resubmitted. 

Also  accepted  at  this  time  will  be 
applications  from  local  public  agencies 
and  private  nonprofit  organizations  from 
those  States  in  which  a  designated  State 
unit  has  declared  it  will  not  participate 
in  the  Part  B,  Centers  for  Independent 
Living  Program  in  FY  1980.  In  States 
where  there  are  two  separate  agencies 
(general  agency  and  an  agency  serving 
blind  individuals],  if  either  agency 
declares  it  will  not  participate,  then 
applications  will  be  accepted  from  local 
public  and  private  nonprofit 
organizations  within  that  State. 

2.  Applications  from  local  public  and 
private  nonprofit  agencies  in  which  the 
designated  State  unit  (or  either  unit  in 
States  which  have  two)  had  not  applied 
under  (1)  above,  plus  applications  or 
reapplications  by  designated  State  units 
not  funded  under  (1)  above;  State 
agencies  which  were  awarded  grants  in 
FY  1979  may  submit  a  second 
application  greatly  expand  on  the  prior 
project:  Deadline  for  applications  in  this 
cycle  is  July  15, 1980,  for  funding  around 


the  middle  of  September  1980.  It  is 
anticipated  that  about  50  grants  will  be 
awarded  from  those  applications 
received  in  response  to  Item  1  above 
and  about  15  grants  will  be  awarded 
from  the  applications  received  in 
response  to  Item  2  above.  The  funding 
level  for  each  grant  will  be  about 
$200,000. 

To  provide  guidance  to  local  public 
and  private  nonprofit  agencies,  the  date 
of  which  the  Commissioner  of 
Rehabilitation  Services  will  begin 
accepting  applications  for  consideration 
in  FY  1980  is  the  date  of  this  release. 
Procedures  have  been  established 
whereby  States  may  indicate  their 
intention  not  to  apply  for  grants  under 
this  authority  prior  to  expiration  of  the 
six-month  period,  thereby  permitting 
local  public  and  private  nonprofit 
agencies  in  those  States  to  submit 
applications  earlier.  Information  on 
status  of  the  States  in  which  there  is  a 
general  agency  and  an  agency  serving 
blind  individuals,  from  those  agencies, 
respectively.  In  the  meantime,  interested 
local  public  or  private  nonprofit 
agencies  are  encouraged  to  work  with 
the  designated  State  unit  should  the 
State  decide  to  contract  for  the 
establishment  and  operation  of  Centers 
for  Independent  Living. 

Note. — As  of  the  date  of  this 
announcement  for  following  State 
rehabilitation  agencies  have  indicated  they 
will  not  apply  for  a  Center  for  Independent 
Living  project  grant  in  FY  1980:  Kentucky 
general  agency  and  the  agency  for  the  blind; 
Nebraska  general  agency;  and  South  Dakota 
general  agency.  All  other  State  rehabilitation 
agencies  have  indicated  their  intention  to 
apply;  however,  there  may  be  legislative  or 
administrative  impediments  that  cannot  be 
resolved  by  the  first  or  second  deadline  for 
submission.  Local  public  agencies  and  private 
nonprofit  agencies  are  advised  to  keep  in 
touch  with  their  respective  State  agency(ies) 
in  order  to  have  current  information  about 
the  intent  of  or  action  by  a  State 
rehabilitation  agency  before  initiating  an 
application  for  submission  directly  to  RSA. 

Grantee  Share  of  the  Project 

While  the  authorizing  statute  does  not 
require  that  a  grantee  share  in  the  cost 
of  the  project,  it  is  generally  expected 
that  grantees  will  provide  matching 
funds.  Grantee  contributions  must  be 
project-related  and  allowable  under  the 
Department’s  applicable  cost  principles  . 
specified  in  the  appropriate  appendix  to 
Subpart  Q  of  45  Cl^  Part  74  and  in 
Subpart  G.  It  is  expected  that  an 
increasing  portion  of  grantee  support 
will  be  provided  during  each  year  of  the 
project. 
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The  Application  Process 

Availability  af  Applicatian  Forms. 
Application  for  a  grant  for  the 
establishment  and  operation  of 
Independent  Living  Centers  must  be 
submitted  on  standard  forms  provided 
for  this  purpose.  Application  Idts  which 
include  the  forms  and  speciHc  program 
instructions  may  be  obtained  by  writing 
to:  Director,  Division  of  Grants  and 
Contracts,  OfHce  of  Human 
Development  Services,  Attn: 
Rehabilitation  Services  Administration, 
Room  1427,  Mary  E.  Switzer  Building, 

330  “C”  St.,  SW,  Washington,  D.C. 

20201. 

Application  Submission.  One  signed 
original  and  two  copies  of  the  grant 
application,  including  all  attachments, 
must  be  submitted  to  the  address 
indicated  in  the  application  instructions. 
Additionally,  it  is  desirable  that  a  copy 
of  the  application  be  submitted 
concurrently  to  the  Regional  Office. 

A-95  Notification  Process.  Projects  for 
the  establishment  and  operation  of 
Independent  Living  Center  Program  is 
covered  under  the  provisions  of  OMB 
Circular  A-95.  Applicants  for  grants, 
must,  prior  to  the  submission  of  an 
application,  notify  both  the  State  and 
Areawide  A-95  Clearinghouse  of  their 
intent  to  apply  for  Federal  assistance  for 
this  program. 

If  the  application  is  for  a  Statewide 
project  which  does  not  affect  areawide 
or  local  planning  and  programs,  only  the 
State  clearinghouse  need  be  notified. 
Applicants  should  contact  the 
appropriate  State  clearinghouse  (listed 
in  42  FR  2210,  January  10, 1977)  for 
information  on  how  they  can  meet  the 
A-95  requirements. 

Application  Considerations.  The 
Commissioner  of  Rehabilitation  Services 
determines  the  final  action  to  be  taken 
on  each  grant  application. 

All  grant  applications  are  subject  to  a 
competitive  review  and  evaluation 
conducted  by  qualified  non-Federal 
consultants  experienced  in  independent 
living  services.  The  Commissioner  takes 
into  account  the  competitive  review  by 
non-Federal  consultants,  comments  of 
the  RSA  Regional  Program  Office,  and 
the  RSA  Central  Office  program  staff  in 
reaching  a  decision  on  each  competing 
application. 

After  the  Commissioner  has  reached  a 
decision  to  disapprove  a  grant 
application,  the  applicant  is  notified  in 
writing  of  that  decision.  Successful 
applicants  are  notified  through  the 
issuance  of  a  Notice  of  Financial 
Assistance  Award  which  sets  forth  the 
amoimt  of  funds  granted,  the  terms  and 


conditions  of  the  grant,  the  budget 
period  for  which  support  is  given,  and 
the  total  period  for  which  project 
support  is  contemplated. 

Special  Consideration  for  Funding. 
Special  consideration  will  be  given  to 
project  applications  which  propose  to 
serve  al)  disabilities,  including 
individuals  whose  disability  may  limit 
access  to  knowledge  of  the  availability 
of  services,  such  as  the  mentally 
retarded  and  the  sensory  impaired,  and 
those  which  will  provide  outreach  to 
minority  severely  handicapped 
individuals. 

Applications  proposing  to  serve  a 
broad  range  of  Usabilities  must 
demonstrate  that  handicapped  — 

individuals,  themselves,  and 
organizations  of  or  advocating  on  behalf 
of  handicapped  individuals  have  had  a 
role  in  the  development  of  the 
application.  Letters  of  support  from 
these  organizations  should  be  included. 
To  the  extent  possible,  applications 
should  demonstrate  that  programs 
described  in  Section  5503  of  Interim 
Manual  Chapter  5500,  and  other  similar 
programs,  will  provide  needed  services 
to  eligible  handicapped  persons  served 
by  the  Center,  or  in  lieu  of  prior 
commitments,  a  detailed  plan  of  how 
such  support  will  be  sought. 

This  announcement  recognizes  that 
approximately  27  States  have  a 
designated  State  imit  which  serves  only 
blind  and  visually  handicapped 
individuals,  and  another  designated 
State  unit  which  serves  all  other 
disabilities.  Each  of  these  designated 
State  units  is  eligible  to  apply  for  a  Part 
B  Center  for  Independent  Living  grant. 
However,  RSA  encourages  States 
having  dual  programs  to  submit  a 
combined  application  demonstrating 
how  a  center  will  serve  the  disabilities 
that  are  of  concern  to  the  respective 
units,  i.e.,  all  disabilities.  It  is  also 
recognized,  however,  that  because  of 
legal  or  other  structural  contraints,  some 
designated  State  units  which  serve  only 
blind  and  visually  handicapped 
individuals  cannot  join  the  general 
program  in  a  joint  application;  up  to  ten 
grants  may  be  awarded  to  designated 
State  agencies  serving  only  blind  and 
visually  handicapped  individials, 
assuming  well  developed  applications 
are  submitted. 

All  applications  should  reflect  an 
understanding  of  the  independent  living 
concept.  To  be  considered,  all 
applications  serving  the  full  range  of 
disabilities  must  state  that  the  program 
will  be  operated  from  facilities  which 
are  free  of  architectural  and 
communication  barriers,  or  that  barriers 


will  be  eliminated  in  very  short  order 
following  award  of  any  grant.  This 
includes  assuring  availability  of 
interpreters  for  the  deaf  and 
teleconununications  devices,  as  well  as 
minor  structural  modifications  to 
premises  to  be  occupied,  as  needed. 

Criteria  for  Review  and  Evaluation  of 
Applications 

Competing  grant  applications  will  be 
reviewed  and  evaluated  against  the 
following  criteria: 

1.  The  methodology  to  be  employed  in  ' 
implementing  the  project  and  its  feasibility 
for  the  achievement  of  independent  living 
objectives,  as  specified  in  this  announcement; 
(25  points) 

2.  Evidence  that  the  center  will  utilize 
all  presently  available  services  and  the 
extent  to  which  services  will  be 
provided  to  severely  handicapped 
individuals;  (15  points) 

3.  Evidence  that  there  will  be 
substantial  involvement  of  severely 
handicapped  individuals  in  policy 
direction  and  management  as  well  as 
the  employment  of  severely 
handicapped  individuals  by  the  center. 
(For  this  purpose,  “severely 
handicapped  individual”  includes  the 
parents,  guardians,  or  advocates  of 
those  handicapped  individuals  with 
mental  deficit  of  such  severity  that 
meaningful  involvement  in  policy 
direction  and  management  is  not  likely); 
(25  points) 

4.  The  personnel  arid  facility  resources 
identified  by  the  applicant  for 
accomplishing  the  objectives  of  the 
project,  including  designation  of  a 
qualified  project  director  who  is  able  to 
devote  sufficient  time  to  the  project  to 
ensure  its  proper  direction,  or  a  listing  of 
qualihcations  to  be  sought  and  a 
statement  of  the  recruiting  process  to 
appoint  such  a  director;  (10  points) 

5.  The  adequacy  of  the  plan  for  the 
evaluation  of  the  effectiveness  of  project 
activities;  (5  points) 

6.  The  extent  to  which  application 
instructions  are  adequately  addressed, 
including  both  the  narrative  statement 
and  budget  justification;  (10  points) 

7.  The  estimated  cost  to  the 
Government  of  the  project  is  reasonable 
considering  anticipated  results.  (10 
points) 

Closing  Dates  for  Receipt  of 
Applications 

March  15, 1980  (new  applications). 

July  15, 1980  (new  applications). 

Applications  will  be  judged  on  time: 

(1)  The  application  was  sent  by  mail  not 
later  than  the  specified  deadline  as 
evidenced  by  the  U.S.  Postal  Service 
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postmark  or  the  original  receipt  from  the 
U.S.  Postal  Service;  or  (2)  the  application 
is  hand  delivered  by  the  specified 
dealine  date  to  the  office  designated  to 
receive  the  application. 

Late  Applications 

Applications  received  after  the  closing 
date  are  not  accepted  and  applicants  are 
notified  accordingly. 

(29  U.S.C.  796e] 

(Catalog  of  Federal  Domestic  Assistance 
Number  13.653,  Establishment  and  Operation 
of  Centers  for  Independent  Living.) 

Dated:  December  21, 1979. 

Robert  R.  Humphreys, 

Commissioner  of  Rehabilitation  Services. 

Approved:  January  11, 1980. 

Manuel  Carballo, 

Assistant  Secretary  for  Human  Development 
Services. 

(FR  Doc.  80-1463  Filed  I-IO-W.  8:48  am] 

BILLING  CODE  4110-92-¥ 


Office  of  the  Assistant  Secretary  for 
Health 

Health  Maintenance  Organizations; 
December  List 

agency:  Public  Health  Service,  HEW. 

ACTION:  Notice,  December  list  of 
qualified  health  maintenance 
organizations. 

summary:  This  notice  sets  forth  the 
names,  addresses,  service  areas,  and 
date  of  qualification  of  entities 
determined  by  the  Secretary  to  be 
qualified  health  maintenance 
organizations  (HMDs).  Following  the  list 
is  an  address  correction  to  a  previously 
qualified  HMO. 

FOR  FURTHER  INFORMATION  CONTACT: 

Howard  R.  Veit,  Director,  Office  of 
Health  Maintenance  Organizations, 

Park  Building — Third  Floor,  12420 
Parklawn  Drive,  Rockville,  Maryland 
20857,  301/443-4106. 

SUPPLEMENTARY  INFORMATION: 

Regulations  issued  under  Title  XIII  of 
the  Public  Health  Service  Act,  as 
amended,  (42  CFR  110.8b5(b))  require 
that  a  list  and  description  of  all  newly 
qualified  HMOs  be  published  on  a 
monthly  basis  in  the  Federal  Register. 
The  following  entities  have  been 
determined  to  be  qualified  HMOs  under 
Section  1310(d)  of  the  Public  Health 
Service  Act  (42  U.S.C.  300e-9(d)): 

Qualified  Health  Maintenance  Organizations 

Name,  address,  service  area,  and  date  of 
qualification 

(Operational  Qualified  Health  Maintenance 
Organizations:  42  CFR  110.603(a)) 


1.  Lane  Group  Health  Services.  Inc.,  db.a. 
SelectCare,  (Individual  Practice  Association 
Model,  see  Action  1310(b)(2)(A)  of  the  Public 
Health  Service  Act),  1400  Hi^  Street  Suite 
Cl,  Eugene,  Oregon  97401.  Service  area:  Zip 
codes  as  follows: 

Lane  County 

97401-5,  97409,  97412-3,  97419,  97424,  97426-8, 
97431-4,  97437-8,  97445,  97448,  97451-2. 
97454,  97461,  97463,  97472,  97477,  97480. 
97482,  97487-90. 

Date  of  qualification:  November  7, 1979. 
(Achieved  preoperational  qualification  on 
October  29, 1979.) 

Genesee  Health  Care,  Inc.,  (Individual 
Practice  Association  Model,  see  Section 
1310(b)(2)(A)  of  the  Public  Health  Service 
Act),  G-4488  West  Bristol  Road,  Flint 
Michigan  48507.  Service  area:  GENESEE, 
Shiawassee  and  Lapeer  Counties,  Michigan. 
Date  of  qualification:  October  15, 1979. 
(Achieved  preoperational  qualification  on 
October  1, 1979.) 

(Preoperational  Qualified  Health 
Maintenance  Organization:  42  CFR 
110.603(c)) 

1.  Healthcare,  Inc.,  (Medical  Group  Modet 
see  Section  1310(b)(1)  of  the  Public  Health 
Service  Act),  4484  N.  Shallowford  Road, 
Atlanta,  Georgia  30336.  Service  area:  Cobb, 
DeKalb,  and  Gwinnett  Counties,  Georgia  and 
the  following  zip  codes  in  Fulton  County: 
30075-6,  30201,  30303,  30305,  30308-15,  30318, 
30320,  30322,  30324,  30326-8,  30338-2, 
30336-7,  30342,  30344,  30349,  30354,  30361. 
Date  of  qualification:  December  28, 1979. 

Address  Correction 

The  address  of  the  following  HMO 
should  read  as  follows:  North 
Communities  Health  Plan,  Inc.,  1718 
Sherman  Avenue,  Evanston,  Illinois 
60201.  (Published  in  error  on  12/12/79, 

44  FR  71910.) 

Files  containing  detailed  information 
regarding  qualified  HMOs  will  be 
available  for  public  inspection  between 
the  hours  of  8:30  a.m.  and  5:00  p.m., 
Monday  through  Friday,  except  for 
Federal  holidays,  in  the  Office  of  Health 
Maintenance  Organizations,  Office'of 
the  Assistant  Secretary  for  Health, 
Department  of  Health,  Education,  and 
Welfare,  Park  Building,  3rd  Floor, 
Rockville,  Maryland  20857. 

Questions  about  the  review  process  or 
requests  for  information  about  qualified 
HMOs  should  be  sent  to  the  same  office. 

Dated:  January  11, 1980. 

Howard  R.  VeiL 

Director,  Office  of  Health  Maintenance 
Organizations. 

|FR  Doc.  80-1448  Filed  l-ia-80;  8:45  ain| 

BILLING  CODE  4110-«fr4ll 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[Tentative  Sale  No.  71] 

Beaufort  Sea  Outer  Continental  Shelf; 
Supplemental  Call  for  Nominations  of 
and  Comments  on  Areas  for  Oil  and 
Gas  Leasing 

Purpose  of  Call 

Note. — This  Call  supplements  a  Call  for 
Nominations  of  and  Comments  on  Proposed 
OCS  Sale  #71  which  was  published  at  44  FR 
62604,  October  31, 1979. 

Section  102  of  the  Outer  Continental 
Shelf  Lands  Act  Amendments  of  1978 
describes  the  purposes  of  that  Act.  One 
of  the  purposes  is  to  establish  policies 
and  procedures  intended  to  expedite 
exploration  and  development  of  the 
Outer  Continental  Shelf  (OCS)  in  order 
to  achieve  national  economic  and 
energy  policy  goals,  assure  national 
security,  reduce  dependence  on  foreign 
sources,  and  maintain  a  favorable 
balance  of  payments  in  world  trade. 
Equally  important  purposes  include 
balancing  energy  resources  development 
with  the  protection  of  the  human,  marine 
and  coastal  environments,  as  well  as 
assuring  State  and  local  governments 
the  opportunity  to  review  and  comment 
on  decisions  relating  to  OCS  activities. 
To  assist  the  Secretary  of  the  Interior  in 
carrying  out  these  purposes,  and 
pursuant  to  43  CFR  3313.1,  nominations 
are  hereby  requested  for  areas  on  the 
Beaufort  Sea  Outer  Continental  Shelf  for 
possible  oil  and  gas  leasing  under  the 
Outer  Continental  Shelf  Lands  Act,  as 
amended  (43  U.S.C.  1331  et  seq.).  liie 
Secretary  is  also  requesting  additional 
comments,  which  may  not  have  been 
available  for  the  previous  Joint  State/ 
Federal  Beaufort  Sea  OCS  sale  held  on 
December  11, 1979,  on  the  possible 
environmental  impacts  and  potential  use 
conflicts  in  specified  areas.  These 
comments  will  be  part  of  an 
information-gathering  process  to 
assemble  current  information  on  local 
environmental  conditions  within  the  call 
area  so  that  other  impacts  besides  the 
realization  of  hydrocarbon  potential  can 
be  assessed. 

Description  of  the  Area 

The  area  includes  all  the  federally 
managed  tracts  fi'om  the  December  1979 
Joint  Federal/State  Beaufort  Sea  OCS 
sale.  The  Federal/State  Beaufort  Sea  Oil 
and  Gas  Lease  Sale  Leasing  and 
Nomination  Map,  dated  January  30, 

1979,  is  available  for  $2.50  and  an 
overlay  (August  1979)  depicting  the 
tracts  (leasing  units)  is  available  for 
$1.50  from  the  Manager,  Alaska  Outer 
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Continental  Shelf  Office,  620  East  10th 
Avenue,  Anchorage,  Alaska  99510. 
Copies  of  the  Supplemental  Ofiicial 
OCS  Block  Diagrams  which,  along  with 
the  leasing  and  nomination  map, 
constitute  the  basis  for  the  description 
of  each  tract  in  the  joint  sale  area  are 
also  available  for  10  cents  each  at  the 
same  address. 

Nominations  will  be  considered  for 
any  or  all  of  the  following  tracts  located 
on  the  January  30, 1979,  Leasing  and 
Nomination  Map,  referred  to  above. 

1.  The  Federal  portion  of  blocks  470, 471, 
472.  473,  474,  475,  476,  477,  478,  522,  523,  524, 
568,  569,  613,  614,  615,  659,  66a  617,  661,  662, 

663,  664,  708,  709,  710,  711,  755  and  756. 

2.  All  of  block  618. 

3.  The  disputed  portion  of  blocks  470,  471, 
515,  472,  473,  474,  516,  580,  517,  561,  474.  475, 
476,  477,  519,  520,  47a  522,  523,  566,  567,  524, 
568,  569,  617,  659,  660,  661,  662,  663,  706,  707, 

664,  708,  709,  710,  711,  755,  756,  561,  562,  605, 
606,  607,  564,  608,  652,  609,  653,  610,  654,  698, 
655,  65a  699,  743,  700,  701,  744,  745,  74a  78a 
789,  792,  793,  83a  613,  614  and  615. 

Notice  is  hereby  given  that  a  number 
of  the  above  tracts  received  bids  as  a 
result  of  the  December  11, 1979,  OCS 
sale  and  leases  may  be  issued  for  these 
tracts  in  the  near  future.  Those  tracts 
which  are  leased  will  not  be  available 
for  consideration  in  proposed  Sale  No. 
71. 

Instructions  on  Call 

Nominations  must  be  described  by 
referring  to  the  Nomination  and  Leasing 
Map  prepared  by  the  Bureau  of  Land 
Management,  Department  of  the  Interior 
and  the  State  of  Alaska,  and  referred  to 
above.  Only  whole  tracts  or  properly 
described  subdivisions  thereof,  not  less 
than  one-quarter  of  a  tract,  may  be 
nominated.  Although  individual 
company  nominations  are  considered  to 
be  privileged  and  confidential 
information,  the  names  of  persons  or 
entities  submitting  nominations  or 
comments  will  be  of  public  record. 

Those  nominating  twelve  tracts  or 
more  are  requested  to  arrange  their 
nominations  into  three  groups  according 
to  the  priority  of  their  interest. 

In  addition  to  nominations,  we  are 
seeking  comments  about  particular 
geological,  environmental,  biological, 
archaeological,  socioeconomic 
conditions  or  problems,  or  other 
information  which  might  bear  upon 
potential  leasing  and  development  of 
particular  blocks  where  available. 

Comments  should  be  as  specific  as 
possible  in  identifying  individual  tracts 
or  areas  which  should  receive  special 
concern  and  analysis  in  any  leasing 
decision. 

Nominations  and  comments  must  be 
submitted  not  later  than  February  8, 


1980,  in  envelopes  labeled  “Nominations 
of  Tracts  for  Leasing  in  the  Outer 
Continental  Shelf-Beaufort  Sea,”  or 
“Comments  on  Leasing  in  the  Outer 
Continental  Shelf-Beaufort  Sea,”  as 
appropriate.  They  must  be  submitted  to 
the  Manager,  Alaska  OCS  Office, 

Bureau  of  Land  Management,  620  East 
10th  Avenue,  Anchorage,  Alaska  99510. 
Copies  must  also  be  sent  to  the 
Conservation  Manager,  U.S.  Geological 
Survey,  P.O.  Box  259,  Anchorage, 

Alaska  99510,  and  to  the  Director, 

Bureau  of  Land  Management, 
Department  of  the  Interior,  Attention 
540,  Washington,  D.C.  20240. 

Use  of  Information  From  Call 

Nominations  will  be  evaluated  and 
used  along  with  other  biological  and 
geophysical  information  to  determine 
what,  if  any,  tracts  should  be  tentatively 
selected  for  further  environmental 
analysis  pursuant  to  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4321-4347)  and  the  OCS  Lands 
Act,  as  amended.  Generally,  because  of 
limits  on  the  geographical  scope  of  areas 
which  can  be  successfully  planned  for  a 
single  sale,  only  a  portion  of  the  tracts 
nominated  are  selected  for  further 
environmental  analysis  and  possible 
leasing. 

Comments  will  be  considered  along 
with  other  relevant  information 
available  to  the  Secretary  to  determine 
what  tracts  should  be  designated  for 
further  environmental  analysis  and 
study.  As  a  general  rule,  tracts  which 
are  believed  to  have  potential  for  the 
production  of  hydrocarbons  are  not 
excluded  from  further  environmental 
study  unless  the  Secretary  has  sufficient 
information  to  conclude  that  it  is  not 
possible  for  those  tracts  to  be  developed 
in  an  environmentally  safe  manner. 

In  any  event,  selection  of  tracts  for 
further  environmental  analysis  does  not 
insure  that  the  tracts  will  be 
subsequently  offered  for  lease  or  that 
they  will  be  deleted  for  environmental 
or  use  conflicts.  It  simply  insures  that 
more  information  will  be  available  when 
that  decision  is  made.  In  performing  the 
additional  environmental  analyses 
leading  to  a  sale  decision,  the 
Department  will  take  into  account 
comments  received  as  it  determines 
particular  areas  and  issues  for  attention. 

Final  selection  of  tracts  for 
competitive  bidding  will  be  made  only 
at  a  later  date  after  compliance  with 
established  Departmental  procedures 
and  all  requirements  of  the  National 
Environmental  Policy  Act  of  1969. 

Notice  of  any  tracts  finally  selected  for 
'competitive  bidding  will  be  published  in 
the  Federal  Register  stating  the 
conditions  and  terms  for  leasing,  and  the 


place,  date,  and  hour  at  which  bids  will 
be  received  and  opened. 

Ed  Hastey, 

Associate  Director,  Bureau  of  Land 
Management. 

Approved:  January  14, 1980. 

Heather  L  Ross, 

Deputy  Assistant  Secretary  of  the  Interior. 

(FR  Doc.  80-1467  Filed  l-lB-80;  8:45  am] 

BUUNG  CODE  4310-S4-M 


[U-910] 

Utah;  Prairie  Canyon  Wiidemess 
inventory  Decision  in  Effect 

agency:  Bureau  of  Land  Management. 
action:  Notice. 

summary:  This  notice  announces  that 
the  wiidemess  inventory  decision  on  the 
Prairie  Canyon  inventory  unit  (UT-060- 
110,  00-070-001)  in  Utah  and  Colorado 
became  effective  on  January  5, 1980. 
Formal  protests  were  not  filed  during 
the  protest  period.  The  decision  was 
that  the  unit  (approximately  27,900  acres 
in  size)  lacked  wiidemess 
characteristics  and  is  dropped  fi'om 
further  wiidemess  consideration.  The 
unit  is  no  longer  subject  to  management 
restrictions  imposed  by  Section  603  of 
Public  Law  94-579. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kent  Biddulph  BLM  Utah  State  Office — 
(801)  524-5326. 

Dated:  January  11, 1980. 

Robert  E.  Anderson, 

Acting  State  Director. 

|FR  Doc.  80-1530  Filed  1-16-80;  8:45  am] 

BILLING  CODE  4310-84-M 


Geological  Survey 

Revised  Outer  Continental  Shelf 
Orders  Governing  Oil  and  Gas  Lease 
Operations 

Correction 

In  FR  Doc.  79-39290,  published  at  page 
76212,  on  Friday,  December  21, 1979,  the 
following  corrections  should  be  made: 

1.  On  page  76237^  in  the  first  column, 
in  the  eighth  line  of  paragraph  “3.1 
Installation. "  “Subsurface-Safety  Valve 
(SSSCSV),  and”  should  be  corrected  to 
read  “Subsurface-Safety  Valve  (SSCSV), 
an”; 

2.  On  page  76243,  in  the  second 
column,  in  the  third  line  of  paragraph 
“5.6.1  Surface  Safety  Valve  and 
Associated  Actuator  Records. " 
“Subsurface-safety”  should  be  corrected 
to  read  “surface-safety”; 

3.  On  page  76247,  in  the  paragraphs 
numbered  1.2.2, 1.2.3,  2.1,  2.2,  2.2.1,  2.2.2, 
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2.3.  and  2.3.1  delete  “T3”  from  the 
beginning  of  each  paragraph. 

BIUNG  CODE  1505-01-M 


National  Park  Service 

Availability  of  Environmental  Review 
for  Ninety  Six  National  Historic  Site, 
South  Carolina 

In  August  1979  the  National  Park 
Service  completed  and  placed  on  public 
review  an  Assessment  of  Alternatives 
on  the  General  Management  Plan  for 
Ninety  Six  National  Historic  Site. 

After  making  an  Environmental 
Review  of  the  alternatives  and  their 
impacts  presented  in  the  assessment 
and  after  public  comment  thereon,  the 
National  Park  Service  has  made  a 
“Finding  of  No  SigniHcant  Impact.” 
Therefore,  an  Environmental  Impact 
Statement  will  not  be  prepared. 

Anyone  needing  additional 
information  or  desiring  a  copy  of  the 
Environmental  Review  should  contact 
the  Regional  Director,  Southeast 
Regional  Office,  National  Park  Service, 
75  Spring  Street,  SW,  Atlanta,  Georgia 
30303  or  the  Superintendent,  Ninety  Six 
National  Historic  Site,  P.O.  Box  496, 
Ninety  Six.  South  Carolina  29666. 

No  projects  indicated  in  the  selected 
alternative  will  be  begun  until  the  30- 
day  review  period  has  expired. 

Dated:  January  7, 1980. 

Neal  G.  Guse, 

Acting  Regional  Director,  Southeast  Region. 

(FR  Doc.  aO-1471  Filed  1-16-80:  8:45  am| 

BILLING  CODE  4310-70-M 


Big  Cypress  National  Preserve, 

Florida:  Boundary  Publication 

Section  1(b)  of  the  Act  of  October  11, 
1974.  88  Stat.  1258  provides  for  the 
publication  of  a  detail  description  of  the 
boundaries  of  the  Big  Cypress  National 
Preserve. 

Notice  is  given  that  the  boundaries  of 
the  Big  Cypress  National  Preserve  are 
described  as  follows: 

All  that  area  of  land  and  water,  lying 
and  being  in  Collier,  Dade  and  Monroe 
Counties,  Florida,  beginning  at  the 
intersection  of  the  Hendry  and  Collier 
Counties  lines  being  also  the  NW  corner 
of  Sec,  6,  T-49-S,  R-31-E,  Tallahassee 
Meridian,  Collier  County,  Florida: 

Thence,  East,  along  the  north  line  of 
said  Sec.  6,  the  north  lines  of  Secs,  5,  4 
and  3,  T-49-S,  R-31-E,  also  the  county 
line  between  Hendry  and  Collier,  to  the 
NE  corner  of  said  Sec.  3; 

Thence.  South,  along  the  east  lines  of 
said  Sec.  3  and  Sec.  10,  T-49-S,  R-31-E, 
to  the  NW  comer  of  Sec,  14,  T-49-S,  R- 
31-E: 


Thence,  East,  along  die  north  line  of 
said  Sec.  14  to  the  NE  comer  thereof 

Thence.  South,  along  the  east  line  of 
said  Sec.  14  to  the  NW  comer  of  Sec.  24, 
T— 49— S,  R— 31— E: 

Thence,  East,  along  the  north  line  of 
said  Sec.  24,  and  the  north  line  of  Sec. 

19,  T-49-S,  R-32-E,  to  the  NE  comer 
thereof: 

Thence,  South,  along  the  east  lines  of 
said  Sec.  19.  Secs.  30  and  31,  T-49-S,  R- 
32-E,  and  the  east  line  of  Sec.  6,  T-5G-S, 
R-32-E,  to  the  NW  comer  of  Sec.  8,  T- 
50-S,  R-32-E; 

Thence.  East,  along  the  north  lines  of 
said  Sec.  8  and  Sec.  9,  T-50-S,  R-32-E, 
to  the  NE  comer  thereof. 

Thence,  South,  along  the  east  line  of 
said  Sec.  9  to  the  NW  comer  of  Sec,  15, 
T-50-S,  R-32-E; 

Thence.  East,  along  the  north  line  of 
said  Sec.  15  to  the  NE  comer  thereof; 

Thence,  South,  along  the  east  line  of 
said  Sec.  15  to  the  NW  comer  of  Sec.  23, 
T-50-S.  R-32-E; 

Thence,  East,  along  the  north  lines  of 
said  Sec.  23  and  Sec.  24,  T-50-S,  R-32-E, 
and  north  line  of  Sec.  19,  T-50-S,  R-33- 
E,  to  the  NE  comer  thereof; 

Thence,  South,  along  the  east  line  of 
said  Sec.  19  to  the  NW  comer  of  Sec.  29, 
T-50-S.  R-33-E; 

Thence,  East,  along  the  north  line  of 
said  Sec.  29,  the  north  lines  of  Secs.  28, 
27  and  26,  T-50-S,  R-33-E,  to  the  NE 
corner  of  said  Sea  26; 

Thence,  South,  along  the  east  line  of 
said  Sec.  26  to  the  NW  comer  of  Sec.  36, 
T-50-S.  R-33-E; 

Thence,  East,  along  the  north  line  of 
said  Sec.  36  and  north  line  of  Sec.  31,  T- 

50- S,  R-34-E,4o  the  NE  comer  thereof; 

Thence.  South,  along  the  east  line  of 

said  Sec.  31  to  the  NW  comer  of  Sec.  5, 
T-51-S,  R-34-E; 

Thence.  East,  along  the  north  line  of 
said  Sec.  5,  the  north  lines  of  Secs.  4  and 
3,  T-51-S,  R-34-E,  to  the  NE  comer  of 
said  Sec.  3; 

Thence.  South,  along  the  east  line  of 
said  Sec.  3  to  the  NW  comer  of  Sec.  11, 
T-51-S,  R-34-E; 

Thense.  East,  along  the  north  lines  of 
said  Sec.  11  and  Sec,  12,  T-51-S,  R-34-E, 
to  the  NE  comer  of  said  Sec.  12.  also  a 
point  on  the  county  line  between 
Broward  and  Collier  Counties; 

Thence,  South,  along  the  east  lines  of 
said  Sec.  12,  Secs.  13,  24,  25  and  36,  T- 

51- S,  R-34-E,  also  the  county  line 
between  Broward  and  Collier  Counties, 
to  the  NW  comer  of  Sec.  6,  T-52-S,  R- 
35-E,  also  a  point  on  the  county  line 
between  Broward,  Collier  and  Dade 
Counties: 

Thence,  East,  along  the  north  line  of 
said  Sec.  6,  the  north  line  of  Sec.  5,  and  a 
portion  of  the  north  line  of  Sec.  4,  T-52- 
S,  R-35-E,  also  the  county  line  between 


Broward  and  Dade  Counties,  to  a  point 
on  the  west  line  of  the  600  foot  right-of- 
way  of  Levee  28,  Dade  County; 

llience.  Southwesterly,  along  the  west 
line  of  said  600  foot  right-of-way  of 
Levee  28  and  through  Secs.  4. 9. 16.  21, 

28,  and  33,  T-52-S,  R-35-E,  through 
Secs.  4,  5,  8. 17.  20.  29  and  32,  T-52-S,  R- 
35— El,  through  Sec.  5,  T— 54— S,  R— 35-i,  to 
a  point  on  the  west  line  of  said  Sec.  5, 
said  point  being  1306.16  feet  north  of  the 
SW  comer  thereof: 

Thence,  South,  along  the  west  lines  of 
said  Sec.  5  and  Sec.  8,  T-54-S,  R-35-E, 
to  a  point  of  the  south  right-of-way  line 
of  US  Highway  41; 

Thence,  Southeasterly,  along  the  south 
right-of-way  line  of  said  U.S.  Highway 
41  and  through  Secs.  8, 17  and  16,  T-^4- 

5,  R-35-E,  to  a  point  on  the  South  line  of 
said  Sec.  16; 

Thence,  West,  along  the  south  line  of 
said  Sec.  16,  to  a  point  seven-eights  of  a 
mile  East  of  the  Southwest  comer  of 
said  Sec.  16; 

Thence,  South,  along  a  line  being 
seven-eighths  of  a  mile  East  of  the  West 
line  of  Sec.  21,  T-54-S,  R-35-E,  to  a 
point  on  the  Everglades  National  Park 
boundary,  said  point  being  also  the 
point  of  beginning  of  the  common 
boundary  between  the  Big  Cypress 
National  Preserve  and  said  Everglades 
National  Park; 

Thence,  West,  along  die  boundary  of 
Everglades  National  Park  and  through 
said  Sec.  21  and  Sec.  20,  T-54-S,  R-35-E, 
to  a  point  on  the  east  line  of  Sec.  19,  T- 
54-S.  R-35-E; 

Thence,  South,  along  the  east  lines  of 
said  Sec.  19,  Secs.  30  and  31,  T-54-S,  R- 
35-E.  the  east  lines  of  Secs.  6,  7, 18, 19, 

30  and  31,  T-55-S,  R-35-E,  the  east  line 
of  Sec.  6,  T-56-S.  R-35-E,  to  the  SE 
comer  thereof: 

Thence,  West,  along  the  south  line  of 
said  Sec.  6  to  the  SE  comer  of  Sec.  1,  T- 
56-S,  R-34-E,  a  point  on  the  county  line 
between  Dade  and  Monroe  Counties; 

Thence,  continuing  West,  along  the 
south  lines  of  Sec.  1,  Secs.  2, 3. 4,  5  and 

6,  T-56-S,  R-34-E,  Monroe  County,  the 
south  lines  of  Secs.  1, 2,  3, 4  and  5,  T-56- 
S,  R-33-E,  to  the  SW  corner  of  said  Sec. 

5; 

Thence,  North,  along  the  west  line  of 
said  Sec.  5,  the  west  lines  of  Secs.  32 
and  29,  T-55-S,  R-33-E,  to  the  SE  comer 
of  NEVi  of  Sec.  30,  T-55-S,  R-33-E; 

Thence,  West,  along  the  south  of  the 
NVa  of  said  Sec.  30  to  the  SW  comer  of 
NWy4  thereof: 

Thence,  North,  along  the  west  line  of 
the  NV&  of  said  Sec.  30,  the  west  line  of 
Sec.  19,  T-55-S,  R-33-E,  to  the  SE  comer 
of  Sec.  13,  T-55-S,  R-32-E; 

Thence,  West,  along  the  south  line  of 
said  Sec.  13  to  the  SW  comer  thereof; 
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Thence,  North,  along  the  west  line  of 
said  Sec.  13  to  the  SE  comer  of  Sec.  11, 
T— 55— S,  R— 32— E; 

Thence,  West,  along  the  south  line  of 
said  Sec.  11  to  the  SW  comer  thereof; 

Thence,  North,  along  the  west  line  of 
said  Sec.  11,  the  west  line  of  Sec.  2,  T- 
55-S,  R-32-E,  to  the  SE  comer  of  Sec.  34, 
T-54-S,  R-32-E; 

Thence,  West,  along  the  south  line  of 
said  Sec.  34  to  the  SW  comer  thereof; 

Thence,  North,  along  the  west  line  of 
said  Sec.  34  to  the  SE  comer  of  Sec.  28, 
T-54-S,  R-32-E; 

Thence,  West,  along  the  south  lines  of 
said  Sec.  28,  Secs.  29  and  30,  T-54-S,  R- 
32-E,  to  the  SW  comer  of  said  Sec.  30; 

Thence,  North,  along  the  west  line  of 
said  Sec.  30,  the  west  line  of  Sec.  19,  T- 
54-S,  R-32-E,  to  the  SE  comer  of  Sec.  13, 
T-54-S,  R-31-E; 

Thence,  West,  along  the  south  line  of 
said  Sec.  13  to  the  SW  comer  thereof; 

Thence,  North,  along  the  west  line  of 
said  Sec.  13  to  the  SE  comer  of  Sec.  11, 
T~84— S,  R— 31— E; 

Thence,  West,  along  the  south  line  of 
said  Sec.  11  to  the  SW  comer  thereof; 

Thence,  North,  along  the  west  line  of 
said  Sec.  11  to  the  SE  comer  of  Sec.  3, 
T-54-S,  R-31-E; 

Thence,  West,  along  the  south  line  of 
said  Sec.  3  to  the  SW  comer  thereof; 

Thence,  North,  along  the  west  line  of 
said  Sec.  3  to  the  SE  comer  of  Sec.  33, 
T-53-S,  R-31-E,  a  point  on  the  county 
line  between  Monroe  and  Collier 
Counties; 

Thence,  West,  along  the  south  line  of 
said  Sec.  33,  the  south  lines  of  Secs.  32 
and  31,  T-3-S,  R-31-Erto  the  SW  comer 
of  said  Sec.  31,  Collier  County; 

Thence,  North,  along  the  west  line  of 
said  Sec.  31,  the  west  lines  of  Secs.  30, 

19  and  18,  T-53-S,  R-31-E,  the  SE  comer 
of  Sec.  12,  T-53-S,  R-30-E; 

Thence,  West,  along  the  south  line  of 
said  Sec.  12,  the  south  lines  of  Secs.  11, 
10, 9, 8  and  7,  T-53-S,  R-30-E,  to  the  SW 
comer  of  said  Sec.  7,  also  the  last  point 
on  the  common  boundary  between  the 
Big  Cypress  National  Preserve  and 
Everglades  National  Park; 

Thence,  North,  along  the  west  line  of 
said  Sec.  7,  the  west  line  of  Sec.  6,  T-58- 
S,  R-30-E,  to  the  SW  comer  of  Sec.  31, 
T-52-S,  R-30-E; 

Thence,  East,  along  the  south  line  of 
said  Sec.  31,  to  the  SW  comer  or  SEVt 
thereof; 

Thence,  North,  along  the  center  line  of 
said  Sec.  31  to  the  NW  comer  of  NEV4 
thereof; 

Thence.  East,  along  the  north  line  of 
said  Sec.  31,  to  the  SW  comer  of  Sec.  29, 
T-52-S.  R-30-E; 

Thence,  North,  along  the  west  line  of 
said  Sec.  29,  the  west  lines  of  Secs.  20 


and  17,  T-52-S,  R-30-E,  to  the  SW 
comer  of  Sec.  8,  T-52-S,  R-30-E; 

Thence,  East,  along  the  south  line  of 
said  Sec.  8,  to  the  SW  comer  of  the 
EWSNVt  of  said  Sec.  8; 

Thence,  North,  along  the  west  line  of 
the  EV&WV^  of  said  Sec.  8,  the  west  line 
of  the  EV4W%  of  Sec.  5.  T-52-S,  R-30-E, 
and  the  west  line  of  the  EViW%  of  Sec. 

32,  T-51-S,  R-30-E,  to  the  NW  comer  of 
the  EV^WVit  of  said  Sec.  32; 

Thence,  East,  along  the  north  line  of 
said  Sec.  32,  to  the  SW  comer  of  Sec.  28, 
T— 51— S,  R— 30— E; 

Thence,  North,  along  the  west  line  of 
said  Sec.  28,  the  west  lines  of  Secs.  21, 
16, 9  and  4,  T-51-S,  R-30-E,  and  Secs. 

33,  28,  21, 16,  9  and  4,  T-50-S,  R-30-E, 
and  Secs.  33,  28,  21  and  16,  T-49-S,  R- 
30-E,  to  the  NW  comer  of  said  Sec.  16; 

Thence,  East,  along  the  north  line  of 
said  Sec.  16,  to  the  SW  comer  of  the 
E%EViW%  of  Sec.  9.  T-49-S,  R-30-E; 

Thence,  North,  along  the  west  line  of 
the  of  said  Sec.  9  and  west 

line  of  the  E^^EViWVi  of  Sec.  4,  T-49-S, 
R-30-E,  to  the  NW  comer  of  the 
EV^EV^Wy2  0fsaidSec.  4; 

Thence,  East,  along  the  north  line  of 
said  Sec.  4,  the  north  lines  of  Secs.  3, 2 
and  1,  T-49-S,  R-30-E,  to  the  NW  comer 
of  Sec.  6,  T-49-S,  R-31-E,  also  the 
intersection  of  Hendry  and  Collier 
Counties  lines  and  the  point  of 
beginning. 

Dated:  December  21, 1979. 

Neal  G.  Guse,  Jr. 

Acting  Regional  Director,  Southeast  Region. 
|FR  Doa  80-1472  Piled  1-16-80;  8:45  am] 

BUUN6  CODE  4310-70-M 


William  Howard  Taft  National  Historic 
Site;  Publication  of  a  Boundary  Map 

Public  Law  95-625  section  301  added 
certain  properties  to  the  William 
Howard  Taft  National  Historic  Site. 
Ohio.  The  same  law  provided  that 
within  twelve  months  after  enactment  a 
boundary  map  be  published  in  the 
Federal  Register.  In  accordance  with 
this  law  the  National  Park  Service 
hereby  publishes  the  Boundary  Map  of 
the  William  Howard  Taft  National 
Historic  Site,  No.  448-40,021.  The  lands 
located  within  these  boundaries  shall  be 
administered  in  accordance  with 
statutes  and  regulations  of  the  National 
Park  Service  which  are  generally 
applicable  to  areas  of  the  National  Park 
System. 

Dated:  December  21, 1979. 

Randall  R.  Pope, 

Acting  Regional  Director,  Midwest  Region. 

BILLINQ  CODE  4310-70-U 


SOUTHERN  AVENUE 
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Middle  Delaware  National  Scenic  and 
Recreational  River  Pike,  Monroe,  and 
Northampton  Counties,  Pa.  and  Sussex 
and  Warren  Counties,  N  J.;  Publication 
of  Ctossification  Map 

There  is  hereby  published  a  map 
which  classifies  the  Middle  Delaware 
River,  pursuant  to  section  3  of  Public 
Law  90-542,  as  amended  (the  National 
Wild  and  Scenic  Rivers  Act).  Comments 
on  the  map  should  be  addressed  to  the 
Ofhce  of  Planning,  Mid-Atlantic  Region, 
National  Park  Service,  143  South  Third 
Street,  Philadelphia,  Pennsylvania  19106. 

Dated:  December  19, 1979. 

Richard  L.  Stanton, 

Regional  Director,  Mid-Atlantic  Region. 

BILLING  CODE  4310-70-M 
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Office  of  Surface  Mining  Reclamation 
and  Enforcement 

Extension  of  Public  Comment  Period 
on  the  Texas  Amended  Program 
Submission  for  the  Regulation  and 
Control  of  Surface  Coal  Mining 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM), 
United  States  Department  of  the 
Interior. 

action:  Extension  of  public  comment 
period  on  the  Texas  amended  program 
submission  of  the  regulation  and  control 
of  surface  coal  mining. 

summary:  OSM  is  extending  the  period 
for  review  and  comment  on  the 
proposed  regulatory  program  until 
January  21, 1980.  This  action  further 
amends  procedures  announced  on 
December  21, 1979  (44  FR  75733),  which 
extended  the  public  comment  period 
until  December  28, 1979.  The  extended 
period  provides  additional  opportunity 
for  the  public  to  review  and  comment  on 
amendments  to  the  proposed  regulatory 
program  submitted  by  Texas  and  on 
summaries  of  meetings  and 
communications  between  OSM  and 
Texas  on  these  amendments. 

DATES:  All  comments  must  be  received 
on  or  before  5:00  p.m.  on  January  21, 
1980,  to  be  considered  in  the  Secretary’s 
decision  on  the  proposed  Texas 
regulatory  program. 

ADDRESS:  The  proposed  Texas 
regulatory  program,  as  amended,  is 
available  for  review  during  business 
hours  at: 

The  Office  of  Surface  Mining  Reclamation 
and  Enforcement,  Scarritt  Building,  818 
Grand  Avenue,  Kansas  City,  Missouri 
64106,  Telephone  (816)  374-3920. 

Railroad  Commission  of  Texas,  Capitol 
Station,  P.O.  Box  Drawer  12967,  Austin, 
Texas  78711. 

OSM  Headquarters,  Department  of  the 
Interior,  Room  No.  135, 1951  Constitution 
Avenue  NW.,  Washington,  D.C.  20240, 
Telephone  (202)  343-4728. 

Written  comments  should  be 
delivered  by  5:00  p.m.  on  January  21, 

1980  to: 

The  OfRce  of  Surface  Mining  Reclamation 
and  Enforcement,  Region  IV,  Scarritt 
Building,  818  Grand  Avenue,  Kansas  City, 
Missouri  64106. 

OSM  Headquarters,  Department  of  the 
Interior,  Room  No.  135, 1951  Constitution 
Avenue  NW.,  Washington,  D.C.  20240, 
Telephone  (202)  343-4728. 

SUPPLEMENTARY  INFORMATION:  This 
extended  period  of  of  public  comment  is 
to  allow  opportunity  for  any  interested 
persons  to  review  and  comment  on  a 
December  31, 1979,  letter  from  the 
Director  of  the  Texas  Surface  Mining 


and  Reclamation  Division  to  the 
Regional  Director.  'The  letter  concerns 
those  portions  of  the  Texas  program 
dealing  with  intervention  in 
administrative  proceedings,  ex  parte 
contact  during  administrative 
proceedings,  and  discovery  in 
administrative  proceedings.  This 
announcement  is  made  in  keeping  with 
OSM's  commitment  to  public 
participation,  as  a  vital  component  in 
fulfilling  the  purposes  of  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977. 

Dated:  January  11, 1980. 

Carl  C.  Close, 

Acting  Director. 

[FR  Doc.  80-1465  Filed  1-16-80;  8:45  am| 

BRUNG  CODE  4310-05-M 


Receipt  of  a  Complete  Petition  for 
Designation  of  Lands  as  Unsuitable  for 
Surface  Coal  Mining  Operations 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement. 
action:  Notice  of  Receipt  of  a  Complete 
Petition  for  Designation  of  Lands  as 
Unsuitable  for  Surface  Coal  Mining 
Operations. 


SUMMARY:  Pursuant  to  §  769.16  of  Title 
30,  Code  of  Federal  Regulations,  notice 
is  given  that  the  Office  of  Surface 
Mining  has  received  a  petition  to 
designate  certain  Federal  lands  in 
southern  Utah  as  unsuitable  for  mining. 
The  petition  is  described  below: 

Location  of  Lands  Petitioned  for 
Designation 

Petitioners:  Environmental  Defense  Fund, 
Friends  of  the  Earth,  Sierra  Club  Legal 
Defense  Fund,  Sylvan  Johnson,  Leon 
Lippincott,  Carolyn  Lippincott,  Jet 
Mackelprang,  Cynthia  Myers,  Susan  Hittson 
and  Larry  Little 
State;  Utah 

Counties;  Kane  and  Garfield 
Township,  Range,  Section;  The  federal 
lands  within  Salt  Lake  Meridian,  Utah 
T.40S,  R.6W.  S.LM. 

T.40S,  R.5W,  S.LM. 

T.40S,  R.4*/2W,  S.L.M. 

T.40S,  R.4W,  S.L.M. 

T.39S,  R.6W.  S.LM. 

T.39S.  R.5W.  S.LM. 

T.39S,  R.4%W.  S.LM. 

T.39S,  R.4W,  S.L.M. 

T.38S,  R.4W,  S.LM. 

T.38S,  R.3W.  S.LM. 

T.37S.  R.4W,  S.LM. 

T.37S,  R.3W.  S.LM. 

T.37S.  R.2W,  S.LM. 

T.36S,  R.3W,  S.L.M. 

T.36S,  R.2W.  S.L.M. 

Office  of  Surface  Mining  Reference  Numben 
79-5-001 


The  petition,  filed  under  Section  522  of 
the  Surface  Mining  Control  and 
Reclamation  Act  of  1977,  seeks  to  have 
specified  Federal  lands  in  the  area  of 
Bryce  Canyon  National  Park  and  the 
Dixie  National  Forest  declared  as 
unsuitable  for  mining.  The  petition  was 
submitted  to  the  Office  of  Surface 
Mining  on  November  28, 1979  and  was 
found  to  be  complete  on  December  27, 
1979. 

A  review  of  the  area’s  suitability  for 
mining  has  been  undertaken  by  this 
office.  In  addition,  the  Bureau  of  Land 
Management — Utah  State  Office  and  the 
Utah  Regional  Forester — United  States 
Forest  Service  as  the  surface  managing 
agencies  for  the  petitioned  area  will 
make  recommendations  on  the  petition. 

A  public  hearing  is  planned  for  late 
September  1980,  notice  of  which  will  be 
given  prior  to  the  hearing.  A  decision  on 
the  petition  will  be  made  by  November 
28, 1980. 

This  notice  is  issued  at  this  time  for 
the  convenience  of  the  public.  The 
public  file  on  the  petition  is  available  for 
public  review  during  normal  working 
hours  at  the  Division  of  State  and 
Federal  Programs,  Office  of  Surface 
Mining,  Region  V,  second  floor.  Brooks 
Towers,  1020 15th  Street,  Denver, 
Colorado  and  at  the  Kanab  Resource 
Area  Headquarters,  Bureau  of  Land 
Management,  320  North  1st  East,  Kanab, 
Utah. 

Copies  of  the  petition  are  available  to 
the  public  from  the  Office  of  Surface 
Mining,  Region  V.  Relevant  information 
and  comments  on  the  issues  raised  in 
the  petition  are  solicited. 

FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  J.  West,  Office  of  Surface 
Mining,  Region  V,  Brooks  Towers,  1020 
15th  Street,  Denver,  Colorado,  80202. 
SUPPLEMENTAL  INFORMATION:  Under 
Section  522  of  the  Surface  Mining 
Reclamation  and  Control  Act  of  1977 
and  its  implementing  regulations, 
persons  with  interests  which  are  or  may 
be  adversely  affected  by  surface  coal 
mining  operations  may  petition  the 
Office  of  Surface  Mining  to  have  an  area 
designated  as  unsuitable  for  all  or 
certain  types  of  surface  coal  mining 
operations.  In  the  petition  submitted  to 
OSM,  the  petitioners  allege  that  (1)  the 
lands  in  question  could  not  be  reclaimed 
in  accordance  with  the  requirements  of 
the  Act;  (2)  surface  coal  mining 
operations  could  result  in  significant 
damage  to  important  historic,  cultural, 
scientific,  and  aesthetic  Values  and 
natural  systems  of  fragile  lands;  and  (3) 
such  operations  could  result  in  a 
substantial  loss  or  reduction  of  long- 
range  productivity  of  water  supply  or  of 
food  or  fiber  products,  including  damage 
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to  aquifers  and  aquifer  recharge  areas  of 
renewable  resource  lands.  The 
proximity  of  mineable  coal  lands  to 
Bryce  Canyon  National  Park  and  the 
Dixie  National  Forest  and  the  possible 
adverse  affects  of  mining  on  the  Park 
and  Forest  are  of  particular  concern  to 
the  petitioners. 

After  completion  of  the  analyses  and 
hearing  mentioned  above,  the 
Department  can  designate  the  area  or  a 
portion  thereof  as  unsuitable  for  all  or 
certain  types  of  surface  coal  mining 
operations  (which  includes  the  surface 
effects  of  underground  mining).  The 
agency  may  also  find  the  area  as 
suitable  for  surface  coal  mining 
operations. 

Information  on  which  to  base 
analyses  of  the  issues  raised  by  the 
petitioners  is  being  sought  from  all 
interested  parties. 

Donald  A.  Crane, 

Regional  Director. 

(HI  Doc  80-1517  Filed  1-10-80;  8:45  amj 
Baj-ING  CODE  1517 


INTERNATIONAL  TRADE 
COMMISSION 

Certain  Rotary  Scraping  Tools; 
Commission  Determination  and  Order 

[Investigation  No.  337*TA-62] 

In  the  matter  of  certain  rotary 
scraping  tools. 

The  U.S.  International  Trade 
Commission  conducted  an  investigation 
under  the  authority  of  section  337  of  the 
Tariff  Act  of  1930,  as  amended  (19 
U.S.C.  1337],  of  alleged  unfair  methods 
of  competition  and  unfair  acts  in  the 
unauthorized  importation  into  or  sale  in 
the  United  States  of  certain  rotary 
scraping  tools  by  reason  of  (1)  the 
infringement  of  U.S.  Letters  Patent  No. 
3,^58,294,  and  (2)  misleading  packaging 
and/or  deceptive  advertising  of  the 
imported  rotary  scraping  tools,  including 
the  simulation  of  complainant’s  trade 
dress.  On  January  9, 1980,  the 
Commission  unanimously  determined 
that  there  was  a  violation  of  section  337 
and  ordered  that  rotary  scraping  tools 
which  infringe  U.S.  Letters  Patent  No. 
3,958,294  be  excluded  from  entry  into  the 
United  States  for  the  term  of  that  patent 
(until  May  25, 1993),  unless  the 
importation  is  licensed  by  the  patent 
owner. 

The  purpose  of  the  Commission 
determination  and  order  which  follow  is 
to  provide  for  the  final  disposition  of  the 
Commission’s  investigation  on  certain 
rotary  scraping  tools. 


Determination 

Having  reviewed  the  record  compiled 
in  this  investigation,  the  Commission  on 
January  9, 1980,  determined — 

1.  That  with  respect  to  eight  of  the 
respondents  in  this  investigation,*  there 
is  a  violation  of  section  337  of  the  Tariff 
Act  of  1930,  as  amended,  in  the 
importation  and  sale  by  the  owner, 
importer,  consignee,  or  agent  of  either, 
of  rotary  scraping  tools  which  infringe 
U.S.  Letters  Patent  No.  3,958,294,  the 
effect  of  which  is  to  substantially  injure 
an  industry,  efhciently  and 
economically  operated,  in  the  United 
States; 

2.  That  the  appropriate  remedy  for 
such  violation  is  to  direct  that  rotary 
scraping  tools  manufactured  abroad 
which  infringe  U.S.  Letters  Patent  No. 
3,958,294  be  excluded  from  entry  into  the 
United  States  for  the  term  of  said  patent, 
except  where  such  importation  is 
licensed  by  the  owner  of  said  patent; 

3.  That,  after  considering  the  effect  of 
such  exclusion  upon  the  public  health 
and  welfare,  competitive  conditions  in 
the  U.S.  economy,  the  production  of  like 
or  directly  competitive  articles  in  the 
United  States,  and  U.S.  consumers,  such 
rotary  scraping  tools  should  be  excluded 
from  entry  for  the  term  of  said  patent, 
except  where  such  importation  is 
licensed  by  the  owner  of  said  patent; 
and 

4.  That  the  bond  provided  for  in 
subsection  (g](3]  of  section  337  of  the 
Tariff  Act  of  1930,  as  amended,  be  in  the 
amount  of  484  percent  ad  valorem  of  the 
imported  article  (ad  valorem  to  be 
determined  in  accordance  with  sec.  402 
of  the  Tariff  Act  of  1930,  as  amended  (19 
U.S.C.  1401a)). 

Order 

Accordingly,  it  is  hereby  ordered — 

1.  That  rotary  scraping  tools  which 
infringe  U.S.  Letters  Patent  No.  3,958,294 
are  excluded  from  entry  into  the  United 
States  for  the  term  of  said  patent,  except 
where  such  importation  is  licensed  by 
the  owner  of  said  patent; 

2.  That  rotary  scraping  tools  ordered 
to  be  excluded  from  entry  are  entitled  to 
entry  into  the  United  States  imder  bond 
in  the  amount  of  484  percent  ad  valorem 
(ad  valorem  to  be  determined  in 
accordance  with  sec.  402  of  the  Tariff 
Act  of  1930,  as  amended  (19  U.S.C. 
1401a))  from  the  day  after  this  order  is 
received  by  the  President  pursuant  to 
section  337(g)  of  the  Tariff  Act  of  1930, 
as  amended,  until  such  time  as  the 


'Those  eight  resiiondents  are  as  follows:  Colonial 
Tool  Company,  Inc.;  King  Imports,  Ltd.;  Dao  Hung 
Manufacturing  Co.;  Eastman  Sales  Corp.;  Boo  Ping 
Industrial  Co.,  Ltd.;  V.  Lee  Industrial  Co.,  Ltd.;  Long 
Lee  Industrial  Co.;  and  Chun  Her  Machinery  Co. 


President  notifies  the  Commission  that 
he  approves  or  disapproves  this  action, 
but,  in  any  event,  not  later  than  60  days 
after  the  date  of  receipt; 

3.  That  this  order  be  published  in  the 
Federal  Register  and  that  this  order  and 
the  opinion  in  support  thereof  be  served 
upon  each  party  of  record  in  this 
investigation  and  upon  the  U.S. 
Department  of  Health,  Education,  and 
Welfare,  the  U.S.  Department  of  Justice, 
the  Federal  Trade  Commission,  and  the 
Secretary  of  the  Treasury;  and 

4.  That  the  Commission  may  amend 
this  order  at  any  time. 

By  order  of  the  Commission. 

Issued;  January  10, 1980. 

Kenneth  R.  Mason, 

Secretary. 

(FR  Doc  80-1449  Filed  1-16-80: 8:45  araj 
BIUJNQ  CODE  7020-02-M 


[701-TA-21  (Preliminary)] 

Fresh  Cut  Roses  from  the  Netherlands; 
Institution  of  Preliminary 
Countervailing  Duty  Investigation  and 
Scheduling  of  Conference 

Investigation  instituted.  Following 
receipt  of  a  petition  on  January  3, 1980, 
Bled  on  behalf  of  Roses  Incorporated,  a 
trade  association  of  the  U.S.  rose 
growing  industry,  the  United  States 
International  Trade  Commission  on 
January  11, 1980,  instituted  a  preliminary 
countervailing  duty  investigation  under 
section  703(a)  of  the  Tariff  Act  of  1930  to 
determine  whether  there  is  a  reasonable 
indication  that  an  industry  in  the  United 
States  is  materially  injured,  or  is 
threatened  with  material  injury,  or  the 
establishment  of  an  industry  in  the 
United  States  is  materially  retarded,  by 
reason  of  allegedly  subsidized  imports 
from  the  Netherlands  of  fresh  cut  roses, 
provided  for  in  item  192.19  of  the  Tariff 
Schedules  of  the  United  States.  This 
investigation  will  be  subject  to  the 
provisions  of  Part  207  of  the 
Commission’s  Rules  of  Practice  and 
Procedure  (19  CFR  207,  44  FR  76457) 
and,  particularly.  Subpart  B  thereof, 
effective  January  1, 1980.  , 

Written  Submissions.  Any  person 
may  submit  to  the  Commission  on  or 
before  February  5, 1980,  a  written 
statement  of  information  pertinent  to  the 
subject  matter  of  the  investigation.  A 
signed  original  and  nineteen  copies  of 
such  statements  must  be  submitted. 

Any  business  information  which  a 
submitter  desires  the  Commission  to 
treat  as  conBdential  shall  be  submitted 
separately  and  each  sheet  must  be 
clearly  marked  at  the  top  “Conndential 
Business  Data.”  Confidential 
submissions  must  conform  with  the 


Federal  Register  /  Vol.  45.  No.  12  /  Thitrsday.  January  17,  1980  /  Notices 


3400 


requirements  of  §  201.6  of  the 
Commission’s  Rule  of  Practice  and 
Procedure  (19  CFR  201.6).  All  the  written 
submissions,  except  for  confidential 
business  data,  will  be  available  for 
public  inspection. 

Conference.  The  Director  of 
Operations  of  the  Commission  has 
scheduled  a  conference  in  connection 
with  the  investigation  for  10  a.m.,  e.8.L, 
on  Thursday,  January  31, 1980,  at  the 
U.S.  International  Trade  Commission 
Building,  701  E.  Street,  NW., 

Washii^ton,  D.C.  Parties  wishing  to 
participate  in  the  conference  should 
contact  the  supervisory  investigator  for 
the  investigation,  Mr.  William  Fry  (202- 
523-0242).  It  is  anticipated  that  parties 
in  support  of  the  petition  for 
countervailing  duties  and  parties 
opposed  to  such  petition  will  each  be 
collectively  allocated  one  hour  within 
which  to  make  an  oral  presentation  at 
the  conference.  Further  details 
concerning  the  conduct  of  the 
conference  will  be  provided  by  the 
supervisory  investigator. 

Inspection  of  petition.  The  petition 
filed  in  this  case  is  available  for  public 
inspection  at  the  Office  of  the  Secretary, 
U.S.  International  Trade  Commission, 
and  at  the  New  York  City  office  of  the 
U.S.  International  Trade  Commission 
located  at  6  World  Trade  Center. 

Issued:  January  14, 1980. 

Kenneth  R.  Mason, 

Secretary. 

|FR  Oac.  MM4U  PtteS  1-ie.tO;  8;4S  an) 

BNJJNG  CODE  TOaO-OS-M 


Institution  of  Countervailing  Duty 
Investigations  and  Scheduiing  of 
Hearings 

agency:  United  States  International 
Trade  Commission. 
action:  Institution  of  sixteen 
countervailing  duty  investigations  to 
determine  whether  with  respect  to  the 
articles  involved  an  industry  in  the 
United  States  is  materially  injured,  or  is 
threatened  with  material  injury,  or  the 
establishment  of  an  industry  in  the 
United  States  is  materially  retarded,  by 
reason  of  subsidized  imported 
merchandise. 

EFFECTIVE  DATE:  January  1, 1980. 

FOR  FURTHER  INFORMATION  CONTACT: 

The  supervisory  investigator  assigned 
by  the  Commission  to  the  particular 
investigation  for  which  the  information 
is  sought.  The  assignments  of 
supervisory  investigators  and  their 
telephone  numbers  at  the  Commission 
are  designated  below. 

SUPPLEMENTARY  INFORMATION:  The 
Trade  Agreements  Act  of  1979,  section 
102(a)(2),  reqiures  the  Commission  to 
conduct  coimtervailing  duty 
investigations  in  cases  where  on 
January  1, 1980,  the  Secretary  of  the 
Treasury  has  made  a  preliminary 
determination,  but  not  a  final 
determination,  under  section  303  of  the 
Tariff  Act  as  to  whether  a  boimty  or 
grant  is  being  paid  or  bestowed. 
Accordingly,  the  Conunission  hereby 
gives  notice  that,  effective  as  of  January 
1, 1980,  it  is  instituting  the  following 
investigations  pursuant  to  section  705  of 
the  Tariff  Act  of  1930,  as  added  by  title  I 
of  the  Trade  Agreements  Act  of  1979. 
These  investigations  will  be  subject  to 


the  provisions  of  Part  207  of  the 
Commission’s  Rules  of  Practice  and 
Procedure  (19  CFR  207, 44  FR  76457) 
and,  particularly.  Subpart  C  thm^of, 
effective  January  1, 1980. 

Written  submissions.  Any  person  may 
submit  to  the  Commission  on  or  before 
the  prehearing  statement  due  date, 
specified  below  for  the  relevent 
investigation  a  written  statement  of 
information  pertinent  to  the  subject 
matter  of  the  investigation.  A  signed 
original  and  nineteen  true  copies  of  such 
statements  must  be  submitted. 

Any  business  information  which  a 
submitter  desires  the  Commission  to 
treat  as  confidential  shall  be  submitted 
separately  and  each  sheet  must  be 
clearly  marked  at  the  top  "Confidential 
Business  Data.’’  Confidentied 
submissions  must  conform  with  the 
requirements  of  §  201.6  of  the 
Commission’s  Rules  of  Practice  and 
Procedure  (19  CFR  201.6).  All  written 
submissions,  except  for  confidential 
business  data,  will  be  available  for 
public  inspection. 

Hearings.  The  Commission  has 
scheduled  a  hearing  in  each 
investigation  on  the  date  specified 
below.  A  report  containing  preliminary 
findings  of  fact  prepared  by  the 
Commission’s  professional  staff  will  be 
made  available  to  all  interested  persons 
prior  to  the  hearing.  Any  person’s 
prehearing  statement  must  be  filed  on  or 
before  the  indicated  date.  All  parties 
that  desire  to  appear  at  the  hearing  and 
make  oral  presentations  must  file 
prehearing  statements.  For  further 
information  consult  the  Commission’s 
Rules  of  Practice  and  Procedure,  Part 
207,  Subpart  C  (44  FR  76457),  effective 
January  1, 1980. 


CountervaUng  Duty  Investigations 


Investigation  No. 


701-TA-4  (Final). _ 

701-TA-5  (Fnaq _ 


701-TA-6  (Final) _ 

701-TA-7  (Final) . . . 

701-TA-8  (FnaO . . . 

701-TA-9  (Fmal) . 

701-TA-10  FmaO _ 

701-TA-11  (Final) _ 

701-TA-12  (FinaO _ 

701-TA-13  (Final) _ 


Product/country 


Taps,  cocks,  valves  and  similar  devices,  and  parts  thereoi,  pro¬ 
vided  for  me  TSUS  items  680.14,  680.17,  680.19,  660.25,  and 
680.27/llaly. 

Taps,  cooks,  valves  and  similar  devices,  and  parts  thereof,  pro¬ 
vided  for  in  TSUS  items  680.14,  600.17,  680.19,  680.25,  and 
680.27/Japaa 

Viscose  rayon  tHapte  n>er,  provided  for  in  TSUS  item  309.43/ 
Austria. 

Weighing  machinery  and  scales,  provided  for  in  TSUS  items 
662.26  and  662.30/ Japan. 

Rifles,  shotguns  and  combination  shotguns  and  rifles,  provided 
for  in  TSUS  items  730.23  through  730.59  and  parts  of  each  of 
me  foregoing,  provided  for  in  TSUS  items  730.63  through 
730.77/Brazil. 

MaHeeble  pipe  fittings,  of  iron  or  steel,  provided  for  in  TSUS  item 
610.74/Jev)ea 

Ferroalloys,  provided  for  in  TSUS  Hems  606.24,  606S0,  606.38, 
606.37,  and  606.44/Brazil. 

Dexirines  and  soluble  or  chemically  treated  starches  derived 
from  com  starch,  provided  for  in  TSUS  Hem  493.30/Belgium. 

Dextrinee  and  soluble  or  chemically  treated  starches  derived 
from  com  starch,  provided  for  In  TSUS  item  493.30/Oanmark. 

Oextrines  and  soluble  or  chemically  treated  starches  derived 
from  com  starch,  provided  for  in  TSUS  item  493.30/Federai 
Republic  of  (Sermeny. 


Tentative 
hearing  date 

Hearing  location 

Contact  person 

Apr.  2, 1980 _ 

ITC  BuMkig,  Washington,  D.C. - 

_  John  MacHatton,  523-0439. 

Apr.  2, 1980 _ 

rre  BuMmg,  Washington,  D.C . 

_  John  MacHattoa  523-0439. 

Apr.  3, 1980 _ 

rrc  BuMkig,  Washington,  D.C. - 

_ Vera  Ubeau,  523-0368. 

Apr.  4, 1960 _ 

ITC  Building,  Washinglon,  D.C. _ 

_ John  MacHattoa  523-0439. 

Apr.  5,  1980 _ 

rrc  BuMkig,  Washington,  D.C _ 

_  Bruoe  Cates,  523-0368. 

Apr.  7, 1980 _ 

rrc  Bulking,  Washington,  D.C. _ 

_  Lynn  Featherstone,  523-1376. 

Apr.  8, 1980 _ 

rrc  Building,  Washington,  D.C _ 

_  Daniel  Leahy,  523-1369. 

Apr.  9, 1980 _ 

ITC  Bulking,  Washington,  D.C. _ 

_ John  MacHatton,  523-0430. 

Apr.  9, 1960 _ 

ITC  BuMing,  Washington,  D.C. _ 

_  John  MacHattoa  523-0439. 

Apr.  9, 1980 _ 

rrc  Bulking,  Washington,  D.C _ 

_  John  MacHattoa  523-0439. 
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Investigalion  No. 


701-TA-14(Rnifl. 
701-TA-1S  (Final). 


701-TA-16  (Fina9 . 
701-TA-17(FM). 


701-TA-18  (Rnal) . 


701-TA-19  (FinaO . 


Product/country 


Tentative 

tiaaiingdaia 


Hearing  location 


Oextrines  and  soluble  or  cbemicalty  treated  starches  derived  Apr.  9, 19e0_ 
from  com  starch,  provided  for  in  TSUS  item  493.30/France. 

Oextrines  and  sokibla  or  chemicaly  treated  starches  derived  Apr.  9, 1990-. 
trom  com  starch,  provided  for  in  TSUS  item  493.30/traiand. 

Dextiinas  arxl  soluble  or  chemically  treated  starches  derived  Apr.  9, 1980.- 
Irom  com  starch,  provided  for  in  TSUS  item  493 JO/Ualy. 

OsKtrines  and  soluble  or  chemically  treated  starches  derived  Apr.  9, 1980-. 
fcom  com  starch,  provided  for  in  TSUS  item  493.30/t.uxem- 
bourg. 

Oextrines  and  solutile  or  chemicalty  treated  starches  darivad  Apr.  9, 1880-. 
from  com  starch,  provMed  for  in  TSUS  Item  493.30/Nether- 
lands. 

Oextrines  and  soluble  or  chemically  treated  starches  derived  Apr.  9, 1980-. 
tram  com  starch,  provided  for  in  TSUS  item  493.30/United 
Kingdom. 


ITC  Building.  Washington,  O.C. . 
tre  BuMing.  Washington.  O.C... 
TTC  Building,  Washington,  OC.- 
rre  Bunding,  Washington,  O.C... 


rre  Building.  Washington,  OC. .. 


_ ITC  Building.  Washington,  O.C.. 


Contact  person 


John  MacHallon.  S23-0439. 
John  MacHatton,  523-0439. 


John  MacHatton,  523-0439. 
John  MacHatton,  523-0439. 


John  MacHatton,  523-0439. 


John  MacHatton,  523-0439. 


Issued:  January  10, 1980. 

By  order  of  the  Commission. 
Kenneth  R.  Mason, 

Secretary. 

(FR  Doc.  80-1440  Filed  1-16-80;  8:45  am] 
BILUNO  CODE  7020-02-M 


Institution  of  Antidumping 
Investigations  and  Scheduling  of 
Hearings 

agency:  United  States  International 
Trade  Commission. 

ACTION:  Institution  of  three  antidumping 
investigations  to  determine  whether 
with  respect  to  the  articles  involved  an 
industry  in  the  United  States  is 
materially  injured,  or  is  threatened  with 
material  injury,  or  the  establishment  of 
an  industry  in  the  United  States  is 
materially  retarded,  by  reason  of 
imports  sold  or  likely  to  be  sold  at  less 
than  fair  value. 

EFFECTIVE  DATE:  January  1, 1980. 

FOR  FURTHER  INFORMATION  CONTACT: 

The  supervisory  investigator  assigned 
by  the  Commission  to  the  particular 
investigation  for  which  the  information 
is  sought.  The  assignments  of 
supervisory  investigators  and  their 
telephone  numbers  at  the  Commission 
are  designated  below. 

SUPPLEMENTARY  INFORMATION:  The 
Trade  Agreements  Act  of  1979,  section 
102(b)(2),  requires  the  Commission  to 


conduct  antidumping  investigations  in 
cases  where  on  January  1, 1980,  the 
Secretary  of  the  Treasury  has  made  a 
tentative  determination,  but  not  a  final 
determination,  under  the  Antidumping 
Act,  1921,  as  to  the  question  of  less- 
than-fair-value  sales.  Accordingly,  the 
Commission  hereby  gives  notice  that, 
effective  as  of  January  1, 1980,  it  is 
instituting  the  following  investigations 
pursuant  to  section  735  of  the  Tariff  Act 
of  1930,  as  added  by  title  I  of  the  Trade 
Agreements  Act  of  1979.  These 
investigations  will  be  subject  to  the 
provisions  of  Part  207  of  the 
Commission’s  Rules  of  Practice  and 
Procedure  (19  CFR  207, 44  FR  76457)  and, 
particularly,  Subpart  C  thereof,  effective 
January  1, 1980. 

Written  submissions.  Any  person  may 
submit  to  the  Commission  on  or  before 
the  prehearing  statement  due  date 
specified  below  for  the  relevant 
investigation  a  written  statement  of 
information  pertinent  to  the  subject 
matter  of  the  investigation.  A  signed 
original  and  nineteen  true  copies  of  such 
statements  must  be  submitted. 


Antidumping  investigations 


Any  business  information  which  a 
submitter  desires  the  Commission  to 
treat  as  confidential  shall  be  submitted 
separately  and  each  sheet  must  be 
clearly  maiiced  at  the  top  ”  Confidential 
Business  Data.”  Confidential 
submissions  must  conform  with  the 
requirements  of  §  201.6  of  the 
Commission’s  Rules  of  Practice  and 
Procedure  (19  CFR  201.6).  All  written 
submissions,  except  for  confidential 
business  data,  will  be  available  for 
public  inspection. 

Hearings.  The  Commission  has 
scheduled  a  hearing  in  each 
investigation  on  the  date  specified 
below.  A  report  containing  preliminary 
findings  of  fact  prepared  by  the 
Commission’s  professional  staff  will  be 
made  available  to  all  interested  persons 
prior  to  the  hearing.  Any  person’s 
prehearing  statement  must  be  filed  on  or 
before  the  indicated  date.  All  parties 
that  desire  to  appear  at  the  hearing  and 
make  oral  presentations  must  file 
prehearing  statements.  For  further 
information  consult  the  Commission’s 
Rules  of  Practice  and  Procedure,  Part 
207,  Subpart  C  (44  FR  76457),  effective 
January  1, 1980. 


Investigation  No. 


Product/country 


Tentative 
hearing  date 


Hearing  location 


Contact  person 


731-TA-12  (Final) . .  Portable  electric  typewriters,  provided  lor  in  TSUS  item  676.05/  Apr.  10, 1980 -  ITC  BuMing,  Washiogtoo,  O.C - 

Japan. 

731-TA-13  (FinaO _  Melamioe  in  crystal  form,  provided  lor  in  TSUS  item  425.10/ Aus-  Apr.  11, 1980 .  ITC  BuMing,  Washington,  O.C - 

trto. 

731-TA-14  (RnaO _  Melamine  In  crystal  lorm,  provided  lor  in  TSUS  item  425.10/ltaly.  Apr.  11, 1960 -  ITC  Building,  Washington,  D.C . 


_  Bruce  Cates,  523-0368. 

_  John  MacHatton,  523-0439. 


_  John  MacHatton,  523-0439. 
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[AA  1921-214] 

Spun  Acrylic  Yam  From  Ital^ 
Investigation  and  Hearing 

Correction 

In  FR  Doc.  80-120  appearing  on  page 
858,  in  the  issue  of  Thursday,  January  3, 
1980  make  the  following  correction. 

On  page  858,  in  the  third  column,  the 
date  in  the  seventh  line  of  the  third  full 
paragraph  should  have  read:  “January 
18, 1980.” 

BUXING  CODE  150S-01-M 


[Terminate  Inv.  303-TA-11:  Institute  Inv. 
701-TA-1  (Final);  Terminate  Inv.  303-TA-12: 
Institute  Inv.  701-TA-2  (Final)] 

Termination  and  Reinstitution  of 
Investigations  Under  Section  303  of 
the  Tariff  Act  in  Accordance  With  the 
Trade  Agreements  Act  of  1979 

AGENCY:  United  States  International 
Trade  Commission. 
action:  Termination  of  two 
countervailing  duty  investigations  under 
section  303  of  the  Tariff  Act  of  1930  and 
reinstitution  of  those  investigations 
under  title  VII  of  that  act  to  determine 
whether  with  respect  to  the  articles 
involved  an  industry  in  the  United 
States  is  materially  injured,  or  is 
threatened  with  material  injury,  or  the 
establishment  of  an  industry  in  the 
United  States  is  materially  retarded,  by 
reason  of  subsidized  imported 
merchandise. 


EFFECTIVE  DATE:  January  1, 1980. 

FOR  FURTHER  INFORMATION  CONTACT: 

The  supervisory  investigator  assigned 
by  the  Commission  to  the  particular 
investigation  for  which  the  information 
is  sought.  The  assigiunents  of 
supervisory  investigators  and  their 
telephone  numbers  at  the  Commission 
are  designated  below. 

SUPPtEMENTARY  INFORMATION:  The 
Trade  Agreements  Act  of  1979,  section 
102(c),  requires  the  Commission  to 
conduct  countervailing  duty 
investigations  in  accordance  with  the 
provisions  of  title  I  of  that  act  in  cases 
where  on  January  1, 1980,  the 
Commission  is  conducting  an 
investigation  under  section  303  of  the 
Tariff  Act  as  to  whether  an  industry  in 
the  United  States  is  being,  or  is  likely  to 
be  injured,  or  prevented  from  being 
established.  Accordingly,  the  • 
Commission  hereby  gives  notice  that, 
effective  January  1, 1980,  it  is 
terminating  the  investigations  under 
section  303  indicated  in  the  first  column 
below  and  is  instituting  the  new 
investigations  indicated  in  the  second 
column  with  respect  to  the  products 
described  in  the  third  column  pursuant 
to  section  705(b)  of  the  Tariff  Act  of 
1930,  as  added  by  title  I  of  the  Trade 
Agreements  Act  of  1979.  These  new 
investigations  will  be  subject  to  the 
provisions  of  Part  207  of  the 
Commission’s  Rules  of  Practice  and 
Procedure  (19  CFR  207, 44  FR  76457) 
and,  particularly.  Subpart  C  thereof, 
effective  January  1, 1980. 


Written  submissions.  Any  person  may 
submit  to  the  Commission  on  or  before 
the  prehearing  statement  due  date 
speciHed  below  for  the  relevant 
investigation  a  written  statement  of 
information  pertinent  to  the  subject' 
matter  of  the  investigation.  A  signed 
original  and  nineteen  true  copies  of  such 
statements  must  be  submitted. 

Any  business  information  which  a 
submitter  desires  the  Commission  to 
treat  as  confidential  shall  be  submitted 
separately  and  each  sheet  must  be 
clearly  marked  at  the  top  “Confidential 
Business  Data."  Confidential 
submissions  must  conform  with  the 
requirements  of  section  201.6  of  the 
Commission’s  Rules  of  Practice  and 
Procedure  (19  CFR  201.6).  All  written 
submissions,  except  for  confidential 
business  data,  will  be  available  for 
public  inspection. 

Hearings.  The  Commission  has 
scheduled  a  hearing  in  each 
investigation  on  the  date  specified 
below.  A  report  containing  preliminary 
findings  of  fact  prepared  by  the 
Commission’s  professional  stafi  will  be 
made  available  to  all  interested  persons 
prior  to  the  hearing.  Any  person’s 
prehearing  statement  must  be  filed  on  or 
before  the  indicated  date.  All  parties 
that  desire  to  appear  at  the  hearing  and 
make  oral  presentations  must  file 
prehearing  statements.  For  further 
information  consult  the  Commission’s 
Rules  of  Practice  and  Procedure,  Part 
207,  Subpart  C  (44  FR  76457),  effective 
January  1, 1980. 


Pending  Countervailing  Duty  Investigationa 


Investigation  No. 
before 

Jan.  1, 1980 

Investigation  No. 
after  Jan.  1, 1960 

Prehearing 

Product/country  report  to 

parties 

Deadline  for 
prehearing 
statements 
from  parties 

Hearing 

date 

Hearing 

location 

Contact 

person 

303-TA-11 _ 

701-TA-1  (Fmal)....- . 

...  Leather  cut  or  wholly  or  partly  manufactured  into  Jan.  14, 1980.... 
forms  or  shapes  suitable  for  conversion  into 
footwear,  provided  for  in  TSUS  item  791.27/ 

India. 

Jan.  24,  1980 . . 

..  Feb.  4.  I960 . 

....  rrCBIdg.. 

Wash.,  D.C. 

Vera  Libeau. 

523-0368. 

303-TA-12 _ 

701-TA-2  (Fmal) . 

...  Pig  iroa  provided  for  in  TSUS  item  606.13/Brazil.  Jan.  16,  I960.... 

....  Jan.  30. 1980 . 

.  Feb  6, 1960 . 

...  ITCBIdg.. 

Wash..  D.C. 

Daniel  Leahy.  ' 

523-1369. 

Issued:  January  14, 1980. 

By  order  of  the  Commission. 
Kenneth  R.  Mason, 

Secretary. 

|FR  Doc.  80-1544  Filed  1-16-80;  8:45  am) 
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[Term.  Inv.  AA1921>212:  Institute  Inv.  7S1» 
TA-1  (Final),  Term.  Inv.  AA1921-213: 
Institute  Inv.  731-TA-3  (Final),  Term.  Inv. 
AA1921-214:  Institute  Inv.  731-TA-2  (FinaOl 

Termination  of  investigations 
Conducted  Under  the  Antidumping 
Act,  1921,  and  Institution  of 
Antidumping  Investigations  and 
Scheduling  of  Hearings  Under  the 
Tariff  Act  of  1930 

agency:  United  States  International 
Trade  Commission. 
action:  Termination  of  three 
antidumping  investigations  under  the 
Antidumping  Act,  1921,  and  reinstitution 
of  those  investigations  under  title  VII  of 
the  Tariff  Act  oif  1930  to  determine 
whether  with  respect  to  the  articles 
involved  an  industry  in  the  United 
States  is  materially  injured,  or  is 
threatened  with  material  injury,  or  the 
establishment  of  an  industry  in  the 
United  States  is  materially  retarded,  by 
reason  of  imports  sold  or  likely  to  be 
sold  at  less  than  fair  value. 

EFFECTIVE  DATE:  January  1, 1980. 

FOR  FURTHER  INFORMATION  CONTACT: 

The  supervisory  investigator  assigned 
by  the  Commission  to  the  particular 
investigation  for  which  the  information 
is  sought  The  assignments  of 
supervisory  investigators  and  their 


telephone  numbers  at  the  Commission 
are  designated  below. 

SUPPtEMENTARY  INFORMATION:  The 

Trade  Agreements  Act  of  1979,  section 
102(c),  requires  the  (Dommission  to  ' 
conduct  antidumping  investigations  in 
cases  where  on  January  1, 1980,  the 
Commission  is  conducting  an 
investigation  under  section  201(a)  of  the 
Antidumping  Act,  1921,  as  to  whether  an 
industry  in  the  United  States  is  being,  or 
is  likely  to  be  injured,  or  prevented  from 
being  established.  Accor^ngly,  the 
Commission  hereby  gives  notice  that, 
effective  Januay  1, 1980,  it  is  terminating 
the  investigations  under  the 
Antidumping  Act  indicated  in  the  first 
column  below  and  is  instituting  the  new 
investigations  indicated  in  the  second 
column  with  respect  to  the  products 
described  in  the  third  column  pursuant 
to  section  732(b)  of  the  Tariff  Act  of 
1930,  as  added  by  title  I  of  the  Trade 
Agreements  Act  of  1979.  These  new 
investigations  will  be  subject  to  the 
provisions  of  Part  207  of  the 
Commission’s  Rules  of  Practice  and 
Procedure  (19  CFR  207, 44  FR  76457) 
and,  particularly,  subpart  C  thereof, 
effective  January  1, 1980. 

Written  submissions.  Any  person  may 
submit  to  the  Commission  on  or  before 
the  prehearing  statement  due  date 
specified  below  for  the  relevant 

Pending  AnUdumpIng  lnve*tig>8o'*s 


investigation  a  written  statement  of 
information  pertinent  to  the  subject 
matter  of  the  investigation.  A  signed 
original  and  nineteen  true  copies  of  such 
statements  must  be  submitted. 

Any  business  information  which  a 
submitter  desires  the  Commission  to 
treat  as  confidential  shall  be  submitted 
separately  and  each  sheet  must  be 
clearly  marked  at  the  top  "Ckmfidential 
Business  Data.”  Confidential 
submissions  must  conform  with  the 
requirements  of  section  201.6  of  the 
Commission’s  Rules  of  Practice  and 
Procedure  (19  Ch'R  201.6).  All  written 
submissions,  except  for  confidential 
business  data,  will  be  available  for 
public  inspection. 

Hearings.  The  (Dommission  has 
scheduled  a  hearing  in  each 
investigation  on  the  date  specified 
below.  A  report  containing  preliminary 
findings  of  fact  prepared  by  the 
Commission’s  professional  staff  will  be 
made  available  to  all  interested  persons 
prior  to  the  hearing.  Any  person’s 
prehearing  statement  must  be  filed  on  or 
before  the  indicated  date.  All  parties 
that  desire  to  appear  at  the  hearing  and 
make  oral  presentations  must  file 
prehearing  statements.  For  fiirther 
information,  consult  the  Commission’s 
Rules  of  Practice  and  Procedure,  Part 
207,  Subpart  C  (44  FR  76457),  effective 
January  1, 1980. 


kivestigaiion  No. 
before 

Jan.  1, 1980 

Investigatjon  No. 
after  Jan.  1. 1960 

Prehearing 

Product/countiy  report  to 

parties 

Deadline  for 
prahearing 
statemerrts 
from  parties 

Hearing 

date 

Hearing 

location 

Contact 

person 

AA1921-212 _ 

731-TA-1  <RnaO . 

Spurt  yam  of  acryfic,  provided  for  In  TSUS  Hem  Jan.  8, 1960 _ 

3t0.50/Japaa 

Jan.  17, 1980 . 

.  Jan.  22,  1980... 

™.  rrCBIdg., 

Wash.,  aC. 

Lyrm 

Featherstorte, 

523-1376. 

AA1921-214 _ 

731-TA-2  (FinaO _ 

...  Spun  yam  of  acrylic,  provided  for  in  TSUS  item  Jan.  8, 1980..~ _ 

310.50/ltaly. 

Jan.  17, 1980 _ 

Jan.  22, 19eo.„ 

..._  rrCBIdg., 

Wash..  D.C. 

Lynn 

Feetherstone, 

523-1376. 

AA1921-213 _ 

;31-TA-3  (HnaO _ 

._  Sugars  and  simps,  provided  for  in  TSUS  Items  Jan.  25, 1980 . 

155.20  and  15520/Canada. 

Feb.  7, 1980 . 

Feb.  13,  1980  „ 

rrCBIdg., 

Wash.,  D.C. 

William  Fry, 
523-0242. 

Issued:  January  14,  1980. 

By  order  of  the  Commission. 
Kenneth  R.  Mason, 

Secretary. 

[FR  Doc.  80-1M5  Filed  1-16-80;  8:45  am] 
BILUNQ  CODE  7020-02-M 


DEPARTMENT  OF  JUSTICE 
Drug  Enforcement  Administration 
[Docket  No.  79-15] 

Karl  Lander  Lawing,  M.D.;  Denial  of 
Registration 

On  July  2, 1979,  the  Administrator  of 
the  Drug  Enforcement  Administration 
(DEA)  directed  to  Karl  Lander  Lawing, 
the  Respondent  in  this  proceeding,  an 


Order  to  Show  Cause  as  to  why  the 
DEA  should  not  deny  his  application  for 
a  DEA  Certificate  of  Registration 
executed  on  March  2, 1979,  for  reason 
that  Respondent  pled  guilty  in  the 
United  States  District  Court  for  the 
Western  District  of  North  Carolina  on 
February  20, 1979,  to  one  (1)  count  of 
knowingly  and  intentionally  distributing 
and  dispensing  a  Schedule  IV  controlled 
substance  in  an  illegal  manner,  the  order 


for  which  was  not  issued  in  the  usual 
course  of  professional  treatment  nor  in 
legitimate  and  authorized  research,  in 
violation  of  21  U.S.C.  641(a)(1),  821, 
822(b).  829(a]  and  21  CFR  1306.04(a). 
This  offense  is  a  controlled  substance- 
related  felony.  Respondent,  through 
counsel,  requested  a  hearing  on  the 
Order  to  Show  Cause.  After  preliminary 
procedures,  including  a  Prehearing 
Conference  in  which  the  Administrative 
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Law  Judge  and  Counsel  for  the 
Government  and  Respondent 
participated,  the  Honorable  Francis  L 
Young,  Administrative  Law  Judge, 
conducted  a  hearing  in  Winston-Salem, 
North  Carolina  on  Septemaber  26, 1979. 

On  December  17, 1979,  Judge  Young 
certified  to  the  Administrator,  pursuant 
to  21  CFR  1316.65,  the  record  of  the 
proceedings  in  this  matter,  together  with 
his  recommended  findings  of  fact, 
conclusions  of  law,  and  a  recommended 
decision.  Pursuant  to  21  CFR  1316.67,  the 
Administrator  hereby  publishes  his 
Final  Order  in  this  proceeding,  based 
upon  the  findings  of  fact  and 
conclusions  of  law  set  forth  below. 

The  Administrative  Law  Judge  found 
that  Respondent  Lawing  pled  guilty  to 
one  count  of  illegally  dispensing  thirty- 
six  (36)  capsules  of  Placidyl  750  mg.,  a 
Schedule  FV  controlled  substance.  Hus 
was  the  first  count  of  an  eleven  (11) 
count  indictment.  The  remaining  counts 
were  dismissed  on  motion  of  the  United 
States  Attorney.  Respondent  was 
sentenced  by  the  Honorable  Woodrow 
Jones  to  a  term  of  18  months,  which 
sentence  was  suspended;  a  probation 
term  of  three  (3)  years;  and  a  $10,000 
fine,  which  was  subsequently  reduced  to 
$7500. 

Three  agents  of  the  North  Carolina 
State  Bureau  of  Investigation  (SBI) 
testified  at  the  hearing.  One  agent 
visited  Respondent's  office  in 
Lincolnton,  North  Carolina  on  February 
14, 1978.  The  agent  met  Respondent  in 
Respondent’s  office,  and  Respondent 
asked  the  agent  what  he  wanted.  The 
agent  replied,  "Placidyl.”  Respondent 
asked  if  the  agent  took  them  to  rest,  and 
the  agent  replied  simply  that  he  liked  to 
take  them  in  the  evening.  Respondent 
took  the  agent’s  blood  pressure  and 
listened  to  his  chest  cavity,  but 
performed  no  other  medical 
examination.  Respondent  wrote  the 
agent  a  prescription  for  36  Placidyl  750 
mg.  The  agent  paid  Respondent’s 
receptionist  $15.00,  and  left.  The  time 
Respondent  spent  with  the  agent  was 
three  or  four  minutes.  This  was  the  visit 
that  was  the  basis  for  Count  One  of  the 
indictment,  and  to  which  Respondent 
pled  guilty. 

Judge  Young  found  further  that  this 
agent  purchased  prescriptions  for 
Placidyl  from  Respondent  on  February 
28. 1978;  March  9. 1978;  April  6. 1978; 
and  April  13, 1978,  and  for  Rarest,  a 
Schedule  n  controlled  Substance,  on 
April  13, 1978  and  April  25, 1978.  The 
judge  found  that  a  female  agent  who 
posed  as  the  girlfriend  of  the  first  agent 
purchased  prescriptions  for  Placidyl  on 


March  10, 1978;  March  17, 1978  (two 
prescriptions);  and  April  6, 1978.  A  third 
agent  who  posed  as  a  fiiend  of  the  first 
two  agents  purchased  prescriptions  for 
Placidyl  on  April  6, 1978;  and  April  13, 
1978,  and  a  prescription  for  Valium  for 
his  non-existent  girlfriend  on  April  13, 
1978.  The  agents  indicated  they  wanted 
the  Placidyl  for  “partying”  or  that  ffiey 
used  a  quantity  of  the  d^s  and  sold  the 
rest.  > 

Judge  Young  found  that  on  several  of 
these  occasions.  Respondent  discussed 
with  the  agents  what  type  of  wine  went 
better  with  Placidyl  or  Rarest,  or 
whether  to  take  them  with  vodka.  The 
Administrative  Law  Judge  also  found 
that  Respondent  expressed  concern  at 
several  of  the  visits  that  the  agents  not 
fill  the  prescriptions  at  the  same 
pharmacies.  At  each  visit.  Respondent 
would  take  the  blood  pressing  and  listen 
to  the  chest  cavity  of  die  agents.  The 
judge  found  that  Respondent  performed 
no  other  medical  examinations  or 
procedures. 

The  Administrative  Law  Judge  found 
that  each  and  every  prescription  written 
by  Respondent  for  the  SBI  agents  was 
issued  not  in  the  usual  course  of 
professional  treatment  and  not  in 
legitimate  and  authorized  research. 

They  were  all  issued  in  violation  of  law. 
Judge  Young  concluded  that  there  is  a 
lawfiil  basis  for  denial  of  Respondent’s 
application  for  DEA  registration,  and 
that  the  preponderance  of  the  evidence 
indicates  that  Respondent’s  application 
for  DEA  registration  should  be  denied. 
The  Administrator  hereby  adopts  the 
findings,  conclusion  and  recommended 
'  decision  of  the  Administrative  Law 
Judge,  as  set  forth  above. 

Judge  Young  further  found  that  on 
August  31, 1979,  the  Board  of  Medical 
Examiners  of  the  State  of  North 
Carolina  revoked  Dr.  Lawing’s  license  to 
practice  medicine.  The  Board,  in  a 
second  order  issued  the  same  date, 
permitted  Respondent  to  continue  to 
practice  medicine  for  one  year  with 
certain  conditions,  including  the 
condition  that  he  issue  no  prescriptions 
for  controlled  substances  without 
providing  in  writing  in  his  records  the 
specific  reason  for  issuing  such  a 
prescription. 

Judge  Young  found  further  that  Dr. 
Lawing  practices  general  medicine  in 
the  small  town  of  Lincolnton,  North 
Carolina;  that  he  is  a  Church  member; 
comes  fi-om  a  family  of  physicians;  and 
has  a  large  number  of  patients  that 
depend  on  him  for  medical  care. 

Counsel  for  Respondent  filed 
exceptions  under  21  CFR  1316.66  to  the 


Administrative  Law  Judge’s  opinion  and 
recommended  ruling,  findings  of  fact, 
conclusions  of  law  and  decision. 

Counsel  filed  an  affidavit  by 
Respondent  with  the  exceptions.  The 
Administrator  has  considered 
Respondent’s  exceptions,  but  has  not 
considered  the  affidavit. 

The  purpose  for  the  amendments  to  21 
CFR  1316.66  is  to  permit  counsel  to  lodge 
exceptions  to  the  proposed  decision  of 
the  Administrative  Law  Judge.  It  is  not  a 
vehicle  for  admitting  evidence  that 
should  properly  have  been  admitted  at  a 
hearing,  where  counsel  for  the 
Government  can  seek  to  rebut  its 
contents.  Were  the  Administrator  to 
consider  Respondent’s  affidavit,  fairness 
would  dictate  that  the  record  be 
reopened  to  permit  the  Government  to 
meet  the  affidavit.  The  proceeding 
would  continued  interminably.  The 
Administrator  will  not  reopen  the  record 
or  order  the  Administrative  Law  Judge 
to  reopen  the  record.  Respondent  was 
present  all  day  at  the  hearing  in 
Winston-Salem.  Counsel  had  ample 
opportunity  to  put  on  Respondent’s  case, 
including  Respondent’s  testimony.  The 
decision  -to  testify  or  not  rests  solely 
with  Respondent  and  counsel.  They 
should  not  be  permitted  to  use  the 
exception  period  to  put  on  elements  of 
their  case. 

Having  reviewed  the  record  of  this 
proceeding  in  its  entirety,  including 
exceptions  filed  on  behalf  of 
Respondent,  but  excluding  an  affidavit 
by  Respondent  filed  with  his  exceptions, 
and  having  concluded  that  Respondent’s 
application  should  be  denied  for  reason 
that  Respondent  has  been  convicted  of  a 
felony  offense  relating  to  controlled 
substances,  it  is  the  decision  of  the 
Administrator  that  said  application  be 
denied.  Accordingly,  pursuant  to  the 
authority  vested  in  the  Attorney  General 
by  Section  824  of  Title  21,  United  States 
Code,  and  redelegated  to  the 
Administrator  of  the  Drug  Enforcement 
Administration,  the  Administrator 
hereby  orders  that  the  application  for 
registration  executed  by  Karl  Lander 
Lawing,  M.D.,  on  March  2, 1979,  be,  and 
is  hereby,  denied,  elective  February  19, 
1980. 

Dated:  January  10, 1980. 

Frederick  A.  Rody,  Jr., 

Acting  Administrator,  Drug  Enforcement , 
Administration. 

[FR  Doc.  80-1386  Filed  1-16-80;  8:45  am] 
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Lamar  T.  Zimmerman,  M.D4 
Revocation  of  Registration 

On  October  23, 1979,  the 
Administrator  of  the  Drug  Enforcement 
Administration  (DEA)  directed  to  Lamar 
T.  Zimmerman,  M.D..  the  Respondent 
herein,  an  Order  to  Show  Cause  as  to 
why  the  Respondent’s  DEA  Certificate 
of  Registration  A2^58130  should  not  be 
revoked,  for  reason  that  on  July  30, 1978, 
Respondent  was  convicted  in  the 
Montgomery  County  Court  of  Common 
Pleas,  Norristown,  Pennsylvania,  of  one 
(Ij  count  of  unlawfully  manufac^ring, 
creating,  delivering,  or  possessing  with 
the  intent  to  manufacture,  or  deliver, 
non-narcotic  controlled  substances  or 
counterfeit  controlled  substances 
classified  in  Schedules  II  and  IV,  in 
violation  of  35  Pennsylvania  Statutes 
78(X-113(a)(30).  This  conviction  is  a 
controlled  substance-related  felony. 
Through  counsel.  Respondent  waived 
his  right  to  a  hearing  in  a  letter  dated 
December  5, 1979.  Pursuant  to  21  CFR 
1301.54(e),  the  Administrator  has 
considered  the  investigative  file  in  this 
matter,  and  publishes  this  Final  Order 
pursuant  to  21  CFR  1316.66. 

The  Administrator  fmds  that  Dr. 
Zimmerman  was  convicted  on  July  30, 
1978,  by  a  jury  in  the  Montgomery 
County  Court  of  Common  Pleas  of  a 
violation  of  Section  13(a](30)  of  the 
Pennsylvania  Controlled  Substances, 
Drug,  Device  and  Cosmetics  Act.  The 
Administrator  further  Hnds  that  Dr. 
Zimmerman  was  sentenced  on  February 
23, 1979,  to  a  term  of  incarceration  of  2V& 
to  5  years,  said  sentence  to  nm 
consecutively  with  three  other  terms  for 
convictions  imder  the  same  Act. 
Respondent’s  total  imprisonment  is  3  Vs 
to  7  years.  Respondent  is  also  Hned 
$15,000. 

'The  Administrator  further  finds, 
based  on  the  investigative  file,  that 
Respondent  was  the  operator  of  a 
clandestine  methaqualone  laboratory  to 
which  the  illegal  distribution  of  300,000 
dosage  units  of  methaqualone  were 
directly  attributed  through  ballistic 
examinations.  The  seizure  of  the 
clandestine  laboratory  also  yielded 
thirty-three  (33)  pounds  of  methaqualone 
which  had  been  prepared  for  tableting. 

In  his  letter  of  December  5, 1979, 
counsel  for  Respondent  raises  the 
contention  that  the  conviction  of  July  30, 
1978,  is  not  final,  and  therefore 
Respondent’s  registration  should  not  be 
revoked.  The  Administrator  rejects  that 
contention.  It  has  consistently  been  the 
policy  of  DEA  that  DEA  revocation  is 
lawful,  even  if  a  conviction  is  on  appeal 
and  thus  not  final.  For  authority  for  this 
position,  see  the  Final  Order  of  the 
Administrator  in  Malcolm  E.  Bridwell, 


M.D.,  Docket  77-25,  at  43  Fed.  Reg.  3955 
(1978)  and  the  Opinion  of  the 
Administrative  I^w  Judge  in  Bridwell, 
and  the  Opinion  of  the  Administrative 
Law  Judge  in  Charles  J.  Burks,  M.D., 
DEA  Docket  79-4. 

The  Administrator,  having  reviewed 
the  investigative  file  and  coimsel’s 
letter,  concludes  that  there  are  lawful 
grounds  for  the  revocation  of 
Respondent’s  DEA  registration  pursuant 
to  21  U.S.C.  824(a)(2).  It  is  the  decision 
of  the  Administrator  to  revoke 
Respondent’s  DEA  registration  for 
reason  that  Respondent  Lamar  T. 
Zimmerman  was  convicted  of  a  felony 
relating  to  controlled  substances. 
Accordingly,  pursuant  to  the  authority 
vested  in  the  Attorney  General  in  21 
U.S.C.  824,  and  redelegated  to  the 
Administrator  of  the  Drug  Enforcement 
Administration,  the  Administrator 
hereby  orders  that  the  Certificate  of 
Registration  AZ2558130,  previously 
issued  to  Lamar  T.  Zimmerman,  M.D., 
be,  and  is  hereby,  revoked,  effective 
February  19, 1980. 

Dated:  (anuary  11, 1980. 

Froderick  A.  Rody,  Jr., 

Acting  Administrator,  Drug  Enforcement 
Administration. 
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NATIONAL  SCIENCE  FOUNDATION 

Statement  of  Organization; 

Information  for  Guidance  of  the  Public 

A.  Creation  and  Authority.  ’The 
National  Science  Foundation  (NSF)  is  an 
independent  agency  of  the  U.S. 
Government,  established  by  the 
National  Science  Foimdation  Act  of  1950 
(64  Stat.  149;  42  U.S.C.  1861-1875),  as 
amended,  and  was  given  additional 
authority  by  the  National  Defense 
Education  Act  of  1958  (72  Stat.  1601;  42 
U.S.C.  1876-1879).  The  Foundation 
consists  of  the  National  Science  Board 
of  24  members  and  a  Director,  each 
appointed  by  the  President  with  the 
advice  and  consent  of  the  Senate.  Other 
senior  officials  include  a  Deputy 
Director  and  seven  Assistant  Directors. 

'The  general  functions  of  the  National 
Science  Foundation  are  to: 

1.  Initiate  and  support  basic  scientific 
research  and  programs  to  strengthen 
scientific  research  potential  and 
programs  at  all  levels;  and  to  appraise 
the  impact  of  research  upon  industrial 
development  and  the  general  welfare. 

2.  Award  graduate  fellowships  in  the 
sciences. 

3.  Foster  the  interchange  of  scientific 
information  among  scientists  in  the 
United  States  and  foreign  countries. 


4.  Foster  and  support  the  development 
and  use  of  computer  and  other  scientific 
methods  and  technologies,  primarily  for 
research  and  education  in  the  sciences. 

5.  Evaluate  the  status  and  needs  of  the 
various  sciences  and  take  into 
consideration  the  results  of  this 
evaluation  in  correlating  its  research 
and  educational  programs  with  other 
Federal  and  non-Federal  programs. 

6.  Maintain  a  current  register  of 
scientific  and  technical  personnel,  and 
in  other  ways  provide  a  central 
clearinghouse  for  the  collection, 
interpretation,  and  analysis  of  date  on 
scientific  and  technical  resources  in  the 
United  States. 

7.  Determine  the  total  amount  of 
Federal  money  received  by  universities, 
and  appropriate  nonprofit  organizations 
for  the  conduct  of  scientific  research, 
including  both  basic  and  applied  but 
excluding  development,  and  report 
annually  thereon  to  the  President  and 
the  Congress. 

8.  Initiate  and  support  specific 
activities  in  connection  with  matters 
relating  to  international  cooperation, 
national  security,  and  the  effects  of 
scientific  applications  upon  society. 

9.  Initiate  and  support  scientific 
research,  including  applied  research,  at 
academic  and  other  nonprofit 
institutions  and,  at  the  direction  of  the 
President,  support  special  applied 
research  at  other  organizations. 

10.  Recommend  and  encourage  the 
pursuit  of  national  policies  for  the 
promotion  of  basic  research  and 
education  in  the  sciences. 

B.  Organization.  ’The  Foundation  is 
organized  along  functional  and 
disciplinary  lines  corresponding  to 
program  support  of  science,  engineering 
and  science  education: 

National  Science  Board.  The  National 
Science  Board  is  composed  of  24  part- 
time  Members  and  the  Director  of  the 
Foundation  ex-officio.  Members  are 
appointed  by  the  President,  with  the 
advice  and  consent  of  the  U.S.  Senate, 
for  6-year  terms.  They  are  selected 
because  of  their  distinguished  service  in 
science,  medicine,  engineering, 
agriculture,  education,  public  affairs, 
research  management,  or  industry.  They 
are  chosen  in  such  a  way  as  to  be 
representative  of  scientific  leadership  in 
all  areas  of  the  Nation.  'The  officers  of 
the  Board,  the  Chairman  and  Vice 
Chairman,  are  elected  by  the  Board  from 
among  its  Members  for  2-year  terms. 

The  Board  exercises  authority  granted  it 
by  the  NSF  Act,  including  establishing 
policies  for  carrying  out  the  piuposes  of 
the  Act.  Meetings  of  the  Board  are 
governed  by  the  Government  in  the 
Sunshine  Act  (Pub.  L  94-409)  and  the 
Board’s  Sunshine  regulations  (45  CFR 
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614).  The  policies  of  the  Board  on  the 
support  of  science  and  development  of 
scientific  manpower  are  generally 
implemented  through  the  various 
programs  of  the  Foundation.  The 
National  Science  Board  is  required  by 
statute  to  render  an  annual  report  to  the 
President  for  submission  to  the 
Congress.  The  NSF  Act.  as  amended, 
states  that:  “Such  policy  report  shall 
deal  essentially,  though  not  exclusively, 
with  policy  issues  or  matters  which 
affect  the  Foundation  or  with  which  the 
Board  in  its  official  role  as  the  policy¬ 
making  body  of  the  Foundation  is 
concerned.” 

Director.  The  Director  of  the  National 
Science  Foundation  is  appointed  by  the 
President,  by  and  with  the  advice  and 
consent  of  the  Senate.  The  Director  is 
the  Chief  Executive  Officer  of  the 
Foundation.  He  serves  as  ex-officio 
member  of  the  National  Science  Board 
and  as  Chairman  of  its  Executive 
Committee.  The  Director  is  responsible 
for  the  execution  of  the  Foundation’s 
programs  in  accordance  with  the  NSF 
Act,  and  the  powers  and  duties 
delegated  to  him  by  the  Board  and  fur 
recommending  policy  considerations  to 
the  Board.  The  Director  is  assisted  by  a 
Deputy  Director  who  is  appointed  by  the 
President,  by  and  with  the  advice  and 
consent  of  the  Senate. 

C.  Activities  of  the  Foundation.  The 
Activities  of  the  Foundation  are  carried 
out  by  a  number  of  Foundation 
components  reporting  to  the  Director 
through  their  respective  senior  officers: 

General  Counsel,  the  General  Counsel 
advises  the  Director  and  the  National 
Science  Board  with  respect  to  the 
substantive  aspects  of  legislation  and 
renders  counsel  and  advice  on  policy 
and  legal  aspects  of  all  phases  of  the 
Foundation's  operations. 

Director.  Office  of  Government  and 
Public  Programs.  The  Office  of 
Government  and  Public  Programs  is 
responsible  for  representing  the 
Foundation,  the  Director,  and  his  key 
associates  in  relationship  with  the 
Congress,  various  academic  groups  and 
professional  societies,  institutions  and 
other  NSF  clientele,  the  communications 
media  and  the  public.  The  Office  of 
Government  and  Public  Programs 
carries  out  the  above  responsibilities 
through  four  major  elements:  The 
Congressional  Liaison  Branch,  the 
Public  Information  Branch,  the 
Communications  Resource  Branch,  and 
the  Community  Affairs  Branch. 

Director,  Office  of  Planning  and 
Resouces  Management  Responsible  for 
the  development,  coordination  and 
direction  of  programs,  policies  and 
systems  in  support  of  Foundation 
mission  operations  and  the 


implementation  of  legislative  and 
Executive  requirements.  This 
responsibility  encompasses  program 
planning,  programming  and  budgeting 
activities;  the  development  of  long-range 
planning  estimates;  and  includes 
cognizance  for  functions  associated  with 
appropriation  and  authorization  process. 
The  organization  consists  of  two 
divisions:  the  Division  of  Budget  and 
Program  Analysis  consisting  of  the 
Budget  Office  and  the  Programming 
Office  and  Dividion  of  Strategic 
Planning  and  Analysis  consisting  of  the 
Planning  and  Policy  Analysis  Office  and 
the  Program  Review  Oi^ce. 

Directar,  Office  of  Equal  Employment 
Opportunity.  Responsible  for 
developing,  maintaining  and  carrying 
out  a  continuing  agency-wide 
affirmative  action  program  designed  to 
provide  equal  employment  opportunity 
for  all  persons  and  to  eradicate  every 
form  of  prejudice  or  discrimination 
based  on  race,  color,  religion,  sex,  age  or 
national  origin. 

Office  of  Small  Business  Research 
and  Development  The  Office  of  Small 
Business  Research  and  Development  is 
reponsible  for  fostering  communication 
between  the  National  Science 
Foundation  and  the  small  business 
community;  collecting,  analyzing, 
compiling  and  publishing  information 
concerning  grants  and  contracts 
awarded  to  small  business  concerns  by 
the  Foundation;  assisting  small  business 
concerns  in  obtaining  information 
regarding  programs,  policies  and 
procedures  of  the  Foundation;  and 
recommending  to  the  Director  and  to  the 
National  Science  Board  any  changes  in 
procedures  and  practices  which  would 
enable  the  Foundation  to  utilize  more 
fully  the  resources  of  the  small  business 
research  and  development  community. 

The  Office  of  Audit  and  Oversight 
Responsible  for  post  hoc  sampling  of 
proposal  actions  and  post-award 
administration  to  evaluate 
documentation  and  adherence  to  stated 
procedures;  assessment  of  overall 
system  performance  and 
recommenjiations  for  improved  and 
simplified  procedmes;  investigations  of 
charges  of  improper  actions  by  NSF  staff 
and  monitoring  of  the  decision 
reconsideration  system;  financial, 
evaluation  and  program  audits;  and 
monitoring  and  coordination  of 
procedures  for  scientific  oversight 
undertaken  by  disciplinary  panels. 

I.  Assistant  Director  for  Mathematical 
and  Physical  Sciences.  The  Assistant 
Director  for  Mathematical  and  Physical 
Sciences,  is  appointed  by  the  President, 
by  and  with  the  advice  and  consent  of 
the  Senate.  He  serves  as  an  advisor  to 
the  Director  in  the  'development  of  long  ‘ 


range  plans,  annual  programs  and  on 
research  policy  in  the  areas  of 
mathematical  and  physical  sciences, 
and  is  responsible  for  developing  and 
carrying  out  a  program  to  accomplish 
the  Foundation’s  research  mission  in 
these  areas.  Four  divisions  report  to  the 
Assistant  Director  for  Mathematical  and 
Physical  Sciences.  Each  division  is 
headed  by  a  Division  Director  and 
generally  is  subdivided  on  a  disciplinary 
or  functional  basis  into  sections  and/or 
programs.  In  addition  to  the  specific 
areas  of  support  discussed  below,  each 
Division  supports  appropriate 
conferences,  symposia,  and  research 
workshops  in  the  areas  of  science  for 
which  it  has  responsibility. 

a.  Division  of  Physics.  Responsible  for 
providing  support  for  research  which 
concentrates  on  the  most  fundamental 
aspects  of  the  properties  and 
interactions  of  matter  and  energy. 
Support  is  provided  through  programs  in 
Atomic,  Molecular  and  Plasma  Physics, 
Nuclear  Physics,  Elementary  Particle 
Physics,  Theoretical  Physics, 

Intermedate  Energy  Physics  and 
Gravitational  Physics.  In  addition, 
support  is  provided  for  university 
physics  research  facilities. 

b.  Division  of  Materials  Research. 
Responsible  for  the  support  of  research 
designed  to  extend  and  deepen  our 
understanding  of  materials  and  to  help 
discover  ways  to  apply  that 
understanding.  Included  is  research  in 
solid  state  physics  and  chemistry, 
metallurgy,  polymers,  ceramics,  and 
other  areas  of  science  and  engineering 
necessary  to  improve  basic 
understanding  of  materials  and  their 
engineering  properties.  This  also 
includes  research  on  the  preparation, 
characterization,  and  understanding  the 
properties  of  crystalline  and  amorphous 
materials. 

c.  Division  of  Mathematical  and 
Computer  Sciences.  Responsible  for 
providing  research  support  in 
mathematics  and  in  the  applications  of 
mathematics  to  other  sciences;  and  for 
research  in  computer  science  and 
engineering,  advanced  computer-based 
research  techniques  and  the  impact  of 
the  computer  on  organizations  and  the 
individual.  The  Division  also  provides 
support  for  regional  meetings  on  topics 
at  the  forefront  of  mathematics  research. 

d.  Division  of  Chemistry.  Responsible 
for  the  support  of  fundamental  research 
in  all  areas  of  chemistry,  to  improve 
understanding  and  make  possible  new 
applications  of  chemistry  beneficial  to 
other  sciences,  engineering  and 
technology.  The  broad  subfields 
supported  are  inorganic  and  organic 
synthesis,  chemical  dynamics  and 
thermod3aiamic8,  structural  chemistry. 
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quantum  chemistry,  and  chemical 
analysis.  In  addition,  a  special  program 
exists  to  assist  department  and 
individual  investigators  in  acquiring 
advanced  instrumentation  critical  to 
modem  chemical  inquiry. 

11.  Assistant  Director  for 
Astronomical,  Atmospheric,  Earth,  and 
Ocean  Sciences.  The  Assistant  Director 
is  appointed  by  the  President  by  and 
with  the  advice  and  consent  of  ^e 
Senate.  He  is  responsible  for  the 
conduct  of  the  Foundation's  programs  in 
the  areas  of  astronomical,  atmospheric, 
earth,  and  ocean  sciences  and  polar 
regions.  He  serves  as  the  Director’s 
principal  advisor  in  these  areas, 
formulating  long-range  plans,  annual 
programs  and  resear^  policy  within  the 
framework  of  policy  established  by 
statutes  and  the  National  Science  Board. 
Five  divisions  report  to  the  Assistant 
Director. 

a.  Division  of  Astronomical  Sciences. 
Supports  basic  research  in  astronomy 
and  provides  for  advanced  telescopes, 
instnunentation,  and  related  services  to 
the  scientiBc  commimity.  Assures 
continuing  support,  through  contracts, 
for  the  development  and  operation  of 
Hve  National  Research  Centers: 

National  Astronomy  and  Ionosphere 
Center  (NAIC),  Arecibo,  Puerto  Rico; 
Cerro  Tololo  Inter-American 
Observatory  (CTIO),  Cerro  Tololo, 

Chile;  National  Radio  Astronomy 
Observatory  (NRAO),  Green  Bank,  W. 
Va.;  Kitt  Peak,  Ariz.  and  Socorro,  N. 
Mex.;  Kitt  Peak  National  Observatory 
(KPNO),  Kitt  Peak,  Ariz.;  and 
Sacramento  Peak  Observatory,  (SPO), 
Sunspot,  N.  Mex. 

b.  Division  of  Atmospheric  Sciences. 
Supports  basic  research  in  the 
atmospheric  sciences  at  the  Nation’s 
academic  institutions;  performs  the  lead 
Federal  agency  role  for  support  for 
research  at  academic  institutions  related 
to  the  international  Global  Atmospheric 
Research  Program  (GARP):  funds  a 
Climate  Dynamics  Program  concerned 
with  the  acquisition  of  new  knowledge 
concerning  the  natural  variability  of 
climate  and  the  physical  processes 
governing  climate;  and  assiues 
continuing  support,  through  contract,  for 
the  development  and  operation  of  the 
National  Center  for  Atmospheric 
Research  (NCAR),  with  facilities  at 
Boulder,  Colo.,  and  Palestine,  Tex.  The 
national  Scientific  Balloon  Facility  is 
located  in  Palestine.  Tex. 

c.  Division  of  Earth  Sciences. 

Supports  basic  research  at  the  Nation’s 
academic  institutions  on  the  earth’s 
structure,  compostion,  and  resources 
history.  One  element,  the  Ocean 
Sediment  Coring  Program  (OSCP),  seeks 
to  provide  basic  new  knowledge 


essential  to  understanding  the 
composition,  structure,  origin  and 
geologic  history  of  the  ocean  basins. 
This  goal  is  pursued  by  drilling  into  the 
sea  floor  from  the  drilling  ship  Glomar 
Challenger,  to  obtain  core  samples  for 
study  by  investigators  throughout  the 
world. 

d.  Division  of  Ocean  Sciences. 
Supports  basic  research  in  the  ocean 
sciences  at  the  Nation’s  academic  and 
oceanographic  institutions;  funds  and 
coordinates  the  U.S.  contribution  to  the 
International  Decade  of  Ocean 
Exploration;  and  provides  for  the 
acquisition  and  operating  support  of  the 
oceanographic  ships  and  facilities 
needed  to  carry  out  these  research 
programs. 

e.  Division  of  Polar  Programs. 
Executes  the  Foundation’s  responsibility 
for  funding,  coordinating,  and  managing 
the  United  States  Antarctic  Research 
Programs;  discharges  NSFs  assigned 
responsibility  for  Ae  extension  of 
research  in  the  Arctic.  Research  support 
is  managed  through  disciplinary 
programs  in  atmospheric  sciences, 
biology  and  medicine,  oceanography, 
earth  sciences  and  glaciology. 

in.  Assistant  Director  for  Biological, 
Behavioral,  and  Social  Sciences.  The 
Assistant  Director  for  Biological, 
Behavioral,  and  Social  Sciences  is 
appointed  by  the  President,  by  and  with 
the  advice  and  consent  of  the  Senate. 
The  Assistant  Director  serves  as 
principal  advisor  to  the  Director  in  the 
development  of  long-range  plans,  annual 
programs  and  research  policy  in  the 
biological  sciences;  behaAdoral  and 
neural  sciences;  social  and  economic 
science;  and  environmental  biology  as 
established  imder  the  statutory  and 
National  Science  Board  authority.  The 
Assistant  Director  is  also  responsible  for 
developing  and  implementing  programs 
to  strengthen  scientific  research 
potential  in  these  sciences.  The 
Directorate  composed  of  four  divisions, 
each  reporting  to  the  Assistant  Director, 
is  structured  primarily  on  a  disciplinary 
basis.  Each  Division,  headed  by  a 
Division  Director,  is  subdivided  into 
Programs. 

a.  Division  of  Physiology,  Cellular, 
and  Molecular  Biology.  Responsible  for 
supporting  research  in  the  Helds  of 
bio^emistry,  biophysics,  genetics, 
cellular,  developmental,  human  cell, 
metabolic  and  regulatory  biology.  The 
Division  also  provides  support  for 
specialized  facilities,  research 
conferences  and  workships,  and 
biological  instrumentation.  The  major 
objectives  of  the  Division  are  to 
understand  better  how  plants,  animals, 
and  microbes  regulate  their  metabolic 
and  physiological  activities,  reproduce. 


grow,  and  age  and,  in  physical  and 
chemical  terms,  how  these  life  processes 
occur  at  the  molecular,  cellular,  and 
organismal  level. 

b.  Division  of  Behavioral  and  Neural 
Sciences.  Responsible  for  research  in 
anthropology,  linguistics,  memory  and 
congnitive  processes,  neurobiology, 
psychobiology,  sensory  physiology  and 
perception,  and  social  and 
developmental  psychology.  The  Division 
also  provides  support  for  dissertation 
research,  systematic  anthropological 
collections,  conferences  and  workshops, 
specialized  facilities,  and 
instrumentation.  The  major  goals  of  the 
Division  are  to  advance  human 
understanding  of  behavior  and  nervous 
systems  and  to  comprehend  better  the 
biological,  psychological,  and  cultural 
mechanisms  underlying  behavior. 

c.  Division  of  Social  and  Economic 

Science.  Responsible  for  research  in 
economics,  geography  and  regional 
science,  sociology,  measurement 
methods  and  data  resomces,  political 
science,  law  and  social  sciences,  and 
history  and  philosophy  of  science. 
Interdisciplinary  research  is  assisted. 
The  Division  also  provides  support  for 
specialized  research  conferences  and 
doctoral  dissertation  research.  The 
objective  of  research  support  by  this 
Division  is  to  contribute  to  the  basic 
understanding  of  how  social 
organizations  and  institutions  function 
and  change  and  how  human  interaction 
and  decision  making  are  influenced  by 
social  conditions  and  institutional  ^ 

arrangements. 

d.  Division  of  Environmental  Biology. 

Responsible  for  research  in  ecology, 
ecosystem  studies,  population  biology 
and  physiological  ecology,  and  v 

systematic  biology.  The  Division  ' 

provides  support  for  biological  research 
resources  such  as  systematic 
collections,  controlled  environmental 
facilities.  Held  study  facilities,  and 
culture  collections.  Support  is  also 
privided  for  dissertation  research 
research  equipment  and  research 
conferences  and  workshops.  The 
research  supported  by  this  Division  is  to 
advance  knowledge  of  the  attributes 
and  interrelations  of  organisms, 
populations,  and  commimities  as  they 
exist  in  their  natural  environment. 

rv.  Assistant  Director  for  Science 
Education.  The  Assistant  Director  for 
Science  Education  is  appointed  by  the 
President  with  the  advice  and  consent  of 
the  Senate.  As  principal  advisor  to  the 
Director,  he  provides  leadership  in  all 
aspects  of  science  education  policy  and 
programming.  The  Assistant  Director  for 
Science  Education  has  the  responsibility 
of  managing  four  major  program 
categories:  Programs  to  improve  the 
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quality  and  distribution  of  scientific 
manpower,  programs  to  strengthen 
educational  institutions;  programs  of 
educational  research  and  development; 
and  programs  that  deal  with  promoting 
greater  knowledge  and  use  of  science  by 
the  general  public.  One  (^ce  and  three 
divisions  have  been  organized  along 
functional  program  lines.  Each  is  headed 
by  a  Director  who  reports  to  the 
Assistant  Director  for  Science 
Education. 

a.  Office  of  Science  and  Society.  The 
Office  of  Science  and  Society  is 
responsible  for  managing  three  program 
activities.  The  Public  Understanding  of 
Science  Program  seeks  to  improve 
public  understanding  of  the  ways  in 
which  scientific  knowledge  is  developed 
and  the  contributions  that  science  and 
technology  make  to  modem  society.  The 
Ethical  and  Human  Values  in  Science 
and  Technology  Program  supports 
research  to  improve  our  ability  to  deal 
intelligently  with  ethical  and  other  value 
issues  associated  with  the  modern 
science  and  technology.  The  Science  for 
Citizens  Program  attempts  to  facilitate 
the  participation  of  scientists  and  non¬ 
scientists  in  the  resolution  of  public 
policy  issues  with  scientiEc  and 
technical  components. 

b.  Division  of  Scientific  Personnel 
Improvement.  This  Division  provides 
fellowship  support  for  a  limited  number 
of  graduate  students  in  science  and 
engineering,  science  and  engineering 
training  for  research  and  teaching 
subject  areas  related  to  national  needs, 
support  for  encouraging  more 
participation  in  science  by  women,  the 
physically  handicapped,  and  minorities: 
support  to  provide  opportunities  for 
science  teachers  at  all  levels  to 
participate  in  continuing  education 
activities  designed  to  incorporate  new 
knowledge  into  course  offerings;  and 
research  experiences  for  talented  high 
school  and  college  students  who  show 
early  promise  in  science  and 
engineering.  This  Division  also  supports 
the  Nation's  needs  for  scientific 
personnel  in  critical  areas  through  its 
comprehensive  energy  related 
fellowship  and  traineeship  programs. 

c.  Division  of  Science  Education 
Development  and  Research.  This 
Division  is  responsible  for  research  and 
development  programs  in  science 
education  at  all  Vocational  levels.  The 
Division  provides  support  for  developing 
and  evaluating  instructional  materials, 
curricula  and  new  delivery  modes; 
designing,  testing  and  evaluating 
curricular  programs  in  science  and 
engineering  that  assist  students  in 
understanding  social  and  technological 
issues;  improving  the  effectiveness  of 


continuing  education  for  practicing 
scientists  and  engineers;  and 
experimenting  with  science-related 
innovations  in  educational  technology.  . 

d.  Division  of  Science  Education 
Resources  Lnprovement.  This  Division 
supports  comprehensive  assistance  to 
undergraduate  and  graduate  science 
education  through  grants  on  a 
competitive  basis  to  post-secondary 
institutions — including  institutions 
whose  enrollment  is  predominantly 
Black,  Native-American  or  Spanish¬ 
speaking;  support  strength  programs  of 
training  and  research  for  young 
scientists  at  the  graduate  and  post¬ 
graduate  levels;  and  provides  programs 
to  improve  the  teaching  effectiveness  of 
undergraduate  science  faculty. 

V.  Assistant  Director  for  Engineering 
and  Applied  Science.  The  Assistant 
Director  for  Engineering  and  Applied 
Science  is  responsible  for  programs 
which  support  the  acquisition  of  new 
knowledge  in  engineering  and  applied 
sciences.  The  new  knowledge 
strengthens  the  U.S.  engineering  and 
science  research  base  and  enhances  the 
links  between  research  and  applications 
in  meeting  national  goals.  The  Assistant 
Director  participates  with  the  Director  in 
planning,  analyzing,  and  evaluating  the 
activities  and  in  establishing  and 
maintaining  an  effective  liaison  with  the 
Congress,  other  Federal  agencies,  the 
educational  and  scientific  community, 
professional  societies,  and  other 
interested  parties.  Four  divisions  report 
to  the  Assistant  Director.  Each  division 
is  headed  by  a  Division  Director  and 
generally  subdivided  on  a  disciplinary 
or  functional  basis  into  sections  and/or 
programs. 

a.  Division  of  Electrical,  Computer, 
and  Systems  Engineering.  Responsible 
for  the  support  of  basic  engineering 
research  in  the  broad  area  of  electrical 
engineering.  Including  such  sub-areas  as 
automation,  bioengineeri^ 
communications,  computer  aided  design, 
devices,  electromagnetics,  digital 
systems,  microstructures,  operations 
research,  robotics,  and  systems  and 
control.  Also  provides  support  for 
specialized  research  equipment,  and 
support  for  young  engineering  faculty. 

b.  Division  of  Chemical  and  Process 
Engineering.  Responsible  for  providing 
support  for  the  development  of 
fundamental  engineering  principles, 
methodology,  and  data  base  relevant  to 
the  process  industries.  Special  emphasis 
includes  catalytic,  biomedical,  microbial 
and  transport  processes,  membrane 
separations,  fluidized-bed  engineering, 
combustion,  fine  particle  and  plasma 
chemistry  technologies.  Also  provides 
support  for  specialized  research 


equipment,  and  support  for  young 
engineering  faculty. 

c.  Division  of  Civil  and  Mechanical 
Engineering.  Responsible  for  providing 
basic  research  support  in  the  general 
areas  of  civil  and  environmental 
engineering  and  in  mechanical  sciences 
and  engineering.  In  civil  and 
environmental  engineering  the  emphasis 
is  given  to  the  understanding  of  the 
basic  behavior  of  natural  and  man  made 
physical  structures  and  systems  from 
both  the  elemental  and  macroscopic 
viewpoints.  In  mechanical  sciences  and 
engineering,  which  includes  specifically 
solid  mechanics,  fluid  mechanics,  and 
heat  transfer,  emphasis  is  given  to  the 
basic  understanding  of  physical 
mechanical  phenomena,  particularly  as 
it  impacts  upon  mechanical  engineering 
analysis,  design,  and  methodology.  Also 
provides  support  for  specialized 
research  equipment,  and  support  for 
young  engineering  facvdty. 

d.  Division  of  Applied  Research. 
Responsible  for  supporting  research 
projects  which  provide  an  improved 
understanding  of  a  range  of  social, 
economic,  technological  and  policy 
problems  and  increase  the  rate  of 
technological  innovations  growing  out  of 
significant  discoveries  in  basic  sciences 
and  engineering. 

e.  Division  of  Problem-Focused 
Research.  Responsible  for  focusing  U.S. 
scientific  and  technologies  capabilities 
on  selected  societal  problems  of 
national  importance  where  NSF  can 
make  a  unique  contribution  to  the 
science  and  technology  base  neded  for 
their  solution.  Works  closely  with  other 
research  units  within  the  Foundation, 
mission  agencies,  scientiflc,  technical, 
and  professional  groups  and  societies, 
and  representatives  of  the  potential  user 
community  to  ensure  that  its  activities 
and  priorities  are  closely  related  to  and 
coordinated  with  the  activities,  needs, 
and  views  of  other  groups. 

f.  Division  of  Intergovernmental 
Science  and  I^blic  Technology. 
Responsible  for  facilitating  the 
integration  of  scientiflc  and  technical 
resources  into  formulation,  management 
support,  and  program  operation 
activities  of  state  and  local 
governments,  and  coupling  innovative 
research  in  universities  to  U.S. 
industries  in  order  to  increase  the 
contributions  of  science  and  technology 
to  economic  development  in  the  private 
sector.  Also  responsible  for  supporting 
technologies  which  are  decentralized, 
require  low  capital  investment,  are 
amendable  to  management  by  their 
users,  are  in  harmony  with  the 
environment,  conserve  national 
resources,  and  are  not  duplicative  of 
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research  being  sponsored  by  mission 
agencies. 

VI.  Assistant  Director  for  Scientific, 
Technological,  and  International 
Affairs.  I^e  Assistant  Director  for 
Scientific,  Technological  and 
International  Affairs  is  responsible  for 
programs  designed  to  monitor  and 
analyze  the  Nation’s  science  and 
technology  (S&T)  enterprise  and  to 
improve  national  and  international 
exchange  of  S&T  information.  Serves  as 
the  principal  advisor  to  the  NSF  Director 
in  the  development  of  long-range  plans, 
programs,  and  policy  for  scientific, 
technological  and  international 
activities.  Provides  policy  analyses  and 
assessments  of  S&T  issues  of  interest  to 
policymakers  in  the  Executive  Office  of 
the  President. 

a.  Division  of  International  Programs. 
Administers  the  Foundation’s  programs 
for  international  scientific  activities 
including  joint  research  projects,  joint 
seminar/workshops,  and  the  exchange 
of  scientists.  Provides  staff  support  to  ' 
Joint  Commissions  and  other  U.S. 
international  scientific  efforts.  Supports 
U.S.  representation  in  various 
international  organizations.  Manages 
the  use  of  Special  Foreign  Currency  for 
programs  in  research  and  related 
activities  and  in  science  information 
translation.  Coordinates  other 
Foundation  programs  with  international 
aspects. 

b.  Division  of  Policy  Research  and 
Analysis.  Responsible  for  developing 
information  for  science  policymakers 
through  analysis  of  existing  and 
emerging  national  and  international 
issues  that  have  substantial  S&T 
components.  Activities  include: 
Identifying  issues  that  relate  research 
and  development  (R&D)  and 
technological  innovation  to  national 
purposes,  developing  a  knowledge-base 
and  monitoring  capabilities  for 
analyzing  the  S&T  enterprise,  and 
assessing  alternative  policy  options  and 
their  potential  costs,  risks,  and  benefits. 
The  Division  provides  information  for 
policymaking  groups  within  the 
Executive  Office  of  the  President,  such 
as  the  Office  of  Science  and  Teclmology 
Policy,  the  Office  of  Management  and 
Budget,  and  the  Council  on 
Environmental  Quality. 

c.  Division  of  Science  Resources 
Studies.  Responsible  for  development  of 
data  and  analyses  dealing  with  the 
characteristics  magnitude,  and 
utilization  of  the  Nation’s  human  and 
financial  resources  for  S&T  activities. 
Studies  provide  information  on  scientific 
and  technological  personnel,  science 
education,  scientific  institutions,  the 
funding  of  research  and  development, 
the  nature  and  relationship  of  different 


types  of  R&D  activities,  the  economic 
impact  of  R&D,  and  related  topics. 
Information  is  developed  through 
support  of  periodic  surveys  and  studies 
as  well  as  through  special  studies 
carried  out  in  response  to  needs  of  the 
Foundation  and  other  Federal  agencies 
and  groups. 

d.  Division  of  Information  Science 
and  Technology.  J^sponsible  for 
programs  (a)  to  increase  understanding 
of  the  properties  and  structure  of 
information  and  information  transfer 
and  (b)  to  contribute  to  the  store  of 
scientific  and  technical  knowledge 
which  can  be  applied  in  the  design  of 
information  systems.  Additionally, 
studies  are  supported  to  evaluate  new 
information  teclmology  developments 
and  information  systems  for  possible 
adaptation  to  S&T  information  purposes. 

VII.  Assistant  Director  for 
Administration.  The  Assistant  Director 
for  Administration  serves  as  the 
principal  advisor  to  the  Director  on  all 
administrative  and  general  management 
activities  of  the  National  Science 
Foundation.  This  responsibility 
encompasses  grants  and  contracts 
administration;  analysis  management; 
personnel  management  and  employee- 
oriented  programs;  general 
administrative  and  logistic  support 
functions;  financial  management 
systems;  and  data  management 
activities,  including  the  development 
and  implementation  of  a  modem 
computer-based  Management 
Information  System  for  the  entire 
Foundation,  llie  organization  consists  of 
five  offices:  Health  Services;  Division  of 
Grants  and  Contracts;  Division  of 
Information  Systems;  Division  of 
Personnel  and  Management;  and 
Division  of  Financial  and 
Administrative  Management 

Information  for  Guidance  of  the  Public 

Inquiries  and  Transaction  of  Business. 
All  inquiries,  submittals  or  requests 
should  be  addressed  to  the  National 
Science  Foundation,  Washington,  D.C 
20550.  A  member  of  the  public  may  call 
at  the  Foundation  offices  at  1800  G 
Street  N.W.,  Washington,  D.C.,  during 
normal  business  hours,  8:30  a.m.  to  5:00 
p.m.,  Monday  through  Friday.  The 
statement  of  organization,  set  forth 
above,  indicates  the  offices  with  which 
members  of  the  public  should  deal  on 
particular  matters.  If  an  individual  is 
uncertain  as  to  which  office  to  contact 
write  to  the  Foundation’s  mailing 
address  or  visit  the  National  Science 
Foundation,  Public  Information  Branch, 
Room  531, 1800  G  Street  N.W. 

General  Method  of  Functioning, 
Procedures,  Forms,  Description  of 
Programs.  The  Foundation  accomplishes  ' 


its  mission  primarily  through  the  award 
of  grants  and  other  agreements  to 
universities,  colleges  other  nonprofit 
organizations,  and  to  individuals  as  well 
as  profit  making  organizations.  In 
instances  where  NFS  has  a  specially 
assigned  mission,  or  where  services  are 
being  procured,  contracts  are  used 
rather  than  grants.  Hie  Foundation’s 
general  course  and  method  of  operations 
is  to  provide  financial  support  for  basic 
and  applied  research  and  education  in 
the  sciences  in  response  to  requests, 
applications  and  proposals  submitted 
the  person  or  organization  desiring 
support.  In  general,  grants  in  support  of 
scientific  research  or  science  education, 
and  fellowship  awards  are  made  on  a 
merit  basis  after  a  review  process 
involving  the  Foundation  staff  and 
qualified  outside  commentators  acting 
individually  or  in  review  panels  drawn 
fitim  the  scientific,  education,  and 
industrial  community  and  the  public 
sector. 

Pertinent  NSF  Publications.  The 
Foundation  publishes  a  variety  of 
booklets  and  other  material  describing 
the  programs  and  procedures  of  the 
Foimdation.  All  publications  and  forms 
may  be  obtained  by  writing  to  or  visiting 
at  the  Foundation.  The  following  are  key 
publications  of  the  Foundation: 

NSF  Annual  Report.  An  annual 
presentation  to  the  President  for 
submission  to  the  Congress  highlighting 
the  activities  of  the  Foundation  for  the 
fiscal  year.  Accomplishments  in 
research  project  support  activities,  and 
science  education  are  reflected  in  a 
series  of  brief  synopses  illustrating  and 
explaining  recent  undertakings  and 
results  which  have  been  brought  about 
through  NSF  grants.  Other  data  relating 
to  the  Foundation  staff,  financial 
repKsrts,  patents,  research  center 
contractors  and  advisory  committees 
and  panels  and  their  membership  are 
contained  in  the  appendix. 

Sasic  Research  in  the  Mission 
Agencies — Agency  Perspectives  on  the 
Conduct  and  Support  of  Sasic  Research. 
The  Tenth  Annal  Report  of  the  National 
Science  Board  is  concerned  with  the 
basic  research  supported  by  Executive 
Branch  agencies  of  the  Federal 
government.  This  survey  includes 
detailed  submissions  from  14  mission 
agencies  and  two  other  agencies  that 
provide  important  support  for  basic 
research.  Hie  report  includes  agency 
perspectives  on  how  fundamental 
scientific  inquiry  assists  the  Federal 
government  to  carry  out  its  varied 
missions.  The  organization  and 
management  of  this  effort,  which 
includes  research  performers  in 
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government,  academia,  industry,  and  the 
nonprofit  sector,  also  are  described. 

Science  Indicators — 1978.  The 
Eleventh  Annual  Report  of  the  National 
Science  Board  is  the  fourth  of  the 
Board’s  annual  reports  to  be  devoted  to 
the  assessment  of  U.  S.  science  and 
technology  through  the  presentation  and 
analysis  of  quantitative  indicators.  It 
represents  another  step  in  the  Board’s 
continuing  effort  to  develop  methods  of 
describing  levels  of  scientific  and 
technological  activity,  the  results  of  that 
activity,  and  its  impact  on  the  Nation. 

Publications  of  the  National  Science 
Foundation.  Pro^des  a  listing  of  issued 
NSF  publications  available  to  the  public, 
with  prices  where  they  apply. 

Guide  to  Programs.  Contains 
summary  information  about  assistance 
support  programs  of  the  National 
Science  Foundation.  The  Guide  is  a 
source  of  general  information  for 
individuals  interested  in  participating  in 
these  programs.  Program  listing  describe 
the  principal  characteristics  and  basic 
purpose  of  each  activity,  as  well  as 
eligibility,  requirements,  closing  dates 
(where  applicable),  and  the  address 
from  which  more  detailed  information, 
brochures,  or  application  forms  may  be 
obtained. 

Grants  for  Science  Research.  Provides 
basic  guidelines  and  instructions  for 
investigators  applying  to  the 
Foundation’s  program  of  scientific 
research  project  support  and  other 
closely  related  programs,  such  as  the 
support  of  foreign  travel,  conferences, 
symposia  and  specialized  research 
equipment  and  facilities.  The  contents 
indicate  who  may  apply,  when,  where, 
and  what  material  must  be  submitted. 
Additional  information  outlines  the 
more  detailed  areas  of  how  application 
data  must  be  presented:  and  other 
various  scientific  areas  for  which  NSF 
support  funds  may  be  granted  and 
applied.  Also  provides  information  on 
the  evaluation  process  concerning  the 
merit  review  of  proposals  for  support. 

NSF  Grant  Policy  Manual.  A 
compendium  of  basic  NSF  grant 
administration  policies  and  procedures 
generally  applicable  to  most  types  of 
NSF  grants  and  to  most  categories  of 
recipients.  Included  are  fiscal 
regulations  regarding  the  use  and 
expenditure  reporting  of  NSF  granted 
funds  and  other  specific  administrative 
procedures  and  policies.  The  NSF  Grant 
Policy  Manual  is  available  only  by 
subscription,  $12  domestic  and  $15 
foreign,  fix)m  the  Superintendent  of 
Documents,  Government  Printing  Office, 
Washington,  D.C.,  20402.  This  loose-leaf 
manual,  identified  by  GPO  as  NSF  77- 
47,  will  be  updated  periodically  through 


supplements,  which  will  be  furnished 
automatically  to  subscribers. 

Individual  Program  Announcements. 
Detailed  program  publications  are 
issued  by  in^vidual  program  areas  of 
the  Foundation,  announcing  and 
describing  award  programs  and 
containing  critical  dates  and  application 
procedures  for  competitions.  Samples: 
Program  Solicitation — ^Research  Applied 
to  National  Needs;  Guide  for 
Preparation  of  Proposals — 
Undergraduate  Instructional  Scientific 
Equipment;  Guide  to  the  Preparation  of 
Proposals — ^International  Decade  of 
Ocean  Exploration. 

Important  Notices.  Ilie  primary 
means  of  general  conununication  by  the 
Director,  NSF,  with  organizations 
receiving  or  eligible  for  NSF  support. 
These  convey  important  announcements 
of  NSF  policies  and  procedures  or  other 
subjects  determined  to  be  of  interest  to 
the  academic  community  and  to  other 
selected  audiences. 

NSF  Organization  and  Functions 
Manual.  'Die  approved  organization 
strucUire  of  the  Foundation,  including 
the  functions  and  responsibilities  of 
each  major  component,  described  in 
chart  and  narrative  form. 

Internal  Directives.  The  Foundation 
also  maintains  a  system  of  internal 
issuances  for  communication  with  the 
agency  on  matters  of  policy,  procedures, 
and  general  information.  'Die  internal 
directives  are  issued  to  establish 
organizations,  define  missions,  set 
objectives,  assi^  responsibilities, 
delegate  or  limit  authorities,  establish 
program  guidelines  and  delineate  basic 
requirements  affecting  activities  of  the 
Foimdation. 

Staff  Memoranda.  'These  are 
issuances  reserved  for  use  by  the 
Director  and  Deputy  Director,  for 
conununication  with  the  Staff  on 
subjects  of  their  choice. 

Circulars.  A  series  of  issuances  to 
communicate  agency  policies, 
regulations,  and  procedmes  of  a 
continuing  nature. 

Manuals.  Developed  to  implement 
detailed  information  on  operating 
procedures,  requirements  and  criteria. 

Bulletins.  Issuances  to  communicate 
urgent  information  concerning  changes 
in  policy  or  procedure  prior  to  their 
incorporation  into  a  circular  or  manual, 
and  to  communicate  information  that  is 
pertinent  generally  for  a  period  of  less 
than  one  year. 

Availability  of  Information.  Persons 
desiring  to  obtain  information,  including 
documents,  may  submit  a  request  by 
telephone  or  in  writing  to  the  Public 
Information  Branch  or  to  other 
Foundation  units.  If  not  satisfied  with 
the  response,  they  may  submit  a  formal 


request  under  terms  of  the  NSF  Freedom 
of  Information  Act  regulations  45  CFR 
Part  61.  or,  if  applicable,  the  NSF 
Privacy  Act  regdations  45  CFR  Part  613. 
All  documents  will  be  made  available 
for  inspection  or  copying,  except  for 
those  which  fall  witt^  the  exemptions 
specified  in  the  law  and  whose 
withholding  is  deemed  absolutely 
necessary. 

Sources  of  Information 

Grants.  Individuals  or  organizations 
who  plan  to  submit  grant  proposals 
should  refer  to  the  NSF  Guide  to 
Programs  and  to  appropriate  program 
brochures  and  announcements  which 
may  be  obtained  by  writing  or  calling 
the  Foundation. 

Contracts.  The  Foundation  publicizes 
contracting  and  subcontracting 
opportunities  in  the  Commerce  Business 
Daily  and  other  appropriate 
publications.  Organizations  seeking  to 
undert€ike  contract  work  for  the 
Foundation  may  contact  the  Division  of 
Grants  and  Contracts,  Rm.  640,  (202) 
632-5872. 

Committee  Minutes.  Summary 
minutes  of  meetings  of  Foundation 
advisory  conunittee  groups  may  be 
obtained  fi^m  the  Division  of  Financial 
and  Administrative  Management,  1800 
G  Street,  NW.,  Washington,  D.C.  20550. 

Freedom  of  Information  Act  (FOIA) 
Inquiries.  Requests  from  the  public  for 
agency  records  should  be  clearly 
idenUfied  “FOIA  REQUEST’  and 
addressed  to  the  Public  Information 
Branch,  Room  531, 1800  G  Street,  NW., 
Washington.  D.C.  20550. 

Privacy  Act  Inquiries.  Persons 
desiring  to  obtain  personal  records 
which  are  legally  available  to  the 
individual  under  the  Privacy  Act  of  1974, 
should  submit  a  request  in  accordance 
with  the  NSF  Privacy  Act  Regidations, 

45  CFR  Part  613. 

Reading  Room.  Persons  who  wish  to 
inspect  or  copy  records  should  contact 
the  NSF  Public  Information  Branch,  Rm. 
531,  (202)  632-5728. 

Employment.  Inquiries  may  be 
directed  to  the  National  Science 
Foundation,.  Division  of  Personnel  and 
Management,  Room  212, 1800  G  Street. 
NW.,  Washington,  D.C.  20550. 

Dated:  January  10, 1980. 

Thomas  Ubois, 

Assistant  Director  for  Administration. 

|FR  Doc.  80-1519  Filed  1-16-80;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  STN  50-528A,  STN  50-529A 
and  STN  50-530A] 

Arizona  Public  Service  Co.,  et  at*; 
Receipt  of  Operating  License 
Application  and  Request  for  Antitrust 
Information 

Arizona  Public  Service  Company,  et 
al., '  acting  for  itself  and  the  four  other 
owners  of  the  Palo  Verde  Nuclear 
Generating  Station,  Units  1,  2  and  3, 
filed  the  general  information  portion  and 
antitrust  information  of  6m  application 
for  operating  licenses.  This  information 
was  filed  pursuant  to  P6u1 2.101  of  the 
Conunission  Rules  and  Regulations  and 
is  in  connection  with  the  owners’  plans 
to  operate  three  pressurized  water 
reactors  in  Maricopa  County,  Arizona. 
The  portion  of  the  application  filed 
contains  antitrust  information  for  review 
pursuant  to  NRC  Regulatory  Guide  9.3  to 
determine  whether  there  have  been  any 
significant  changes  since  the  completion 
of  the  antitrust  review  at  the 
construction  permit  stage. 

On  completion  of  staff  antitrust 
review  of  the  above-n6uned  application, 
the  Director  of  Nuclear  Reactor 
Regulation  will  issue  an  initial  finding  as 
to  whether  there  have  been  “significant 
changes"  under  section  105c(2)  of  the 
Act.  A  copy  of  this  finding  will  be 
published  in  the  Federal  Register  6md 
will  be  sent  to  the  Washington  and  local 
public  document  rooms  and  to  those 
persons  providing  comments  or 
information  in  response  to  this  notice.  If 
the  initial  finding  concludes  that  there 
have  not  been  any  significant  ch6mges, 
requests  for  reevaluation  may  be 
submitted  for  a  period  of  60  days  after 
the  date  of  the  Federal  Register  notice. 
The  results  of  any  reevaluations  that  60*6 
requested  will  also  be  published  in  the 
Federal  Register  and  copies  sent  to  the 
Washington  and  local  public  document 
rooms. 

A  copy  of  the  general  information 
portion  of  the  application  for  operating 
licenses  and  the  antitrust  information 
submitted  is  available  for  public 
examination  and  copying  for  a  fee  at  the 
Commission’s  Public  Document  Room, 
1717  H  Street  NW.,  Washington,  D.C. 
20555  and  in  the  local  public  document 
room  at  the  Phoenix  Public  Library, 
Science  and  Industry  Section,  12  ^st 
McDowell  Road,  Phoenix,  Arizona. 

Any  person  who  desires  additional 
information  regarding  the  matter 
covered  by  this  notice  or  who  wishes  to 


'  Salt  River  Project  Agricultural  Improvement  and 
Power  District;  Southern  California  ^ison 
Company;  El  Paso  Electric  Company;  Public  Service 
Company  of  New  Mexico. 


have  his  views  considered  with  respect 
to  significant  changes  related  to 
antitrust  matters  which  have  occurred  in 
the  licensees’  activities  since  the 
construction  permit  antitrust  reviews  for 
the  above-n6tmed  plant  should  submit 
such  requests  for  information  or  views 
to  the  U.S  Nuclear  Regulatory 
Commission,  Washington,  D.C.  20555, 
Attention:  Chief,  Antitrust  and 
Indemnity  Group,  Office  of  Nuclear 
Reactor  Regulation,  on  or  before  March 
3, 1980. 

Dated  at  Bethesda,  Maryland,  this  17  day 
of  December,  1979. 

For  the  Nucle6ir  Regulatory  Commission. 
Olan  D.  Pan, 

Chief,  Light  Water  Reactors,  Branch  No.  3, 
Division  of  Project  Management 

|FR  Doc.  80-3  Filed  1-2-80;  ft45  am] 

BILLING  CODE  7590-01-M 


NATIONAL  TRANSPORTATION 
SAFETY  BOARD 

[N-AR80-3] 

• 

Accident  Reports,  Safety 
Recommendations  and  Responses; 
Availabiiity 

Aircraft  Accident  Reports  in  Brief 
Format 

Issue  No.  5,  U.S.  Civil  Aviation 
Accidents,  1978  (NTSB-BA-3J. — On 
release  of  the  fifth  volume  in  its  series  of 
computer-printout  reports  on  general 
avaition  accidents  occurring  in  1978,  the 
National  Transportation  Safety  Board 
cited  the  crash  of  a  small  seaplane  as  a 
good  example  of  the  fatal  mistake 
general  aviation  pilots  make  most 
frequently — the  failure  to  obtain  or 
maintain  flying  speed. 

The  accident,  one  of  794  for  which 
probable  cause  is  published  in  Issue  No. 
5,  occurred  in  November  1978  as  a  47- 
year-old  pilot  with  more  than  2,100  total 
flying  hours  was  familiarizing  himself 
with  a  homebuilt  wooden  seaplane.  He 
had  made  one  successful  takeoff  and 
landing,  and  was  on  final  approach  for  a 
second  landing  on  a  large  lake. 

Witnesses  agreed  that  the  aircraft 
slowed  noticeably,  and  was  sideslipping 
in  an  apparent  attempt  to  steepen  its 
descent.  At  an  altitude  of  about  250  to 
300  feet,  it  stalled  and  spun  into  a  canal. 
The  pilot  was  the  only  person  aboard. 

The  Board  held  that  ^e  probable 
cause  of  the  accident  was  the  pilot’s 
failure  to  obtain/maintain  flying  speed 
and  his  lack  of  familiarity  with  the 
aircraft.  Investigators  found  no  evidence 
of  mechanical  malfunction  or  failure. 

The  Board  noted  that  an  aerodynamic 
stall  usually  results  from  the  failure  of  a 
pilot  to  reach  or  maintain  flying  speed. 


The  Bo6U'd  said,  “There  can  be  no  more 
fundament6d  error  in  the  process  of 
flying  a  heavier-thaui-air  craft." 

In  addition  to  the  causal  factors 
assigned  by  the  Safety  Bo6ird  in  each  of 
the  794  accidents  reports.  Issue  No.  5 
also  provides  statistical  information 
tabulated  of  type  of  accident,  phase  of 
operation,  kind  of  flying,  injury  index, 
aircraft  damage,  conditions  of  light,  pilot 
certificates,  and  injuries. 

Aircraft  Accident/Incident  Reports — 
Brief  Format,  Supplemental  Issue,  1978 
(NTSB-BA-79-4). — This  publication, 
also  made  available  on  January  8, 
contains  reports  of  aircraft  accidents 
and  incidents  that  occurred  in  1978  and 
have  not  been  included  in  a  prior  issue 
of  briefs.  Included  are  26  U.S.  air  carrier 
accidents,  36  U.S.  air  carrier  incidents, 

34  general  avaition  accidents  occurring 
on  U.S.  soil,  and  29  general  aviation 
incidents.  Two  foreign  air  carrier 
accidents,  two  foreign  air  carrier 
incidents  and  23  foreign  general  aviation 
accidents  that  were  investigated  by  the 
Safety  Bo6ird  are  also  included.  This 
publication  is  the  final  issue  of  Briefs  of 
Accidents  that  occurred  in  calendar 
ye6U'  1978. 

Note. — ^The  brief  reports  contained  in  the 
above  two  publications  provide  essential 
infonnation;  more  detailed  data  may  be 
obtained  from  the  original  factual  reports  on 
file  in  the  Washington  office  of  the  ^ety 
Board.  Upon  request,  factual  reports  will  be 
reproduced  commercially  at  an  average  cost 
irf  7  cents  per  page  for  printed  matter,  $1  per 
page  for  black-and-white  photographs,  and 
$1.50  per  page  for  color  photographs,  plus 
postage.  Inquiries  concerning  aircraft 
accident  report  briefs  should  include  (1)  date 
and  place  of  occurrence,  (2)  type  of  aircraft 
and  registration  number,  and  (3)  name  of 
pilot.  Address  requests  to:  Public  Inquiries 
Section,  National  Transportation  Safety 
Board,  Washington,  D.C.  20594. 

Copies  of  Issue  No.  5  and  the  Supplemental 
Issue  may  be  purchased  from  the  National 
Technical  Information  Service,  U.S. 
Department  of  Conunerce,  Springfield,  Va. 
22151. 

Safety  Recommendation  Letters 

Aviation:  A-79-94  through  97. — ^The 
Safety  Board  has  completed  a  study  of 
its  data  files  of  accidents  following 
engine  failures  or  malfunctions  in  light 
twin-engine  aircraft  (light-twins)  that 
occurred  from  1972  through  1976. 

The  complete  records  of  accidents 
thought  to  be  particularly  relevant  and 
enli^tening  were  studied  in  detail  to 
determine  the  specific  acts  of  omission 
or  commission  by  the  pilot  or 
deficiencies  in  the  aircraft  that  led  to  the 
acts  and  why  they  were  not  overcome. 
Pilot  or  owner  handbooks  and  other 
materials  available  to  pilots  which 
provide  information  on  engine-out 
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performance  and  emergency  procedures 
in  light-twins  were  reviewed  to 
determine  if  such  information  was 
adequate  to  enable  the  pilot  to  cope 
with  these  emergencies.  A  limited 
number  of  interviews  were  conducted 
with  light-twin  pilots,  certihcated  flight 
instructors,  and  check  pilots  designated 
by  the  Federal  Aviation  Administration 
to  gain  some  insight  into  their 
knowledge,  attitudes,  and  perceptions 
regarding  management  of  power  loss  in 
light-twins. 

As  a  result  of  the  study  the  Safety 
Board  Hnds  that  the  most  common 
factor  in  the  accidents  over  a  5-year 
period  was  the  apparent  lack  of  crew 
proficiency  in  response  to  the 
emergencies.  Often  these  accidents 
involve  some  degree  of  panic,  probably 
related  to  inadequate  immediate  recall 
of  the  exact  emergency  procedures  or 
lack  of  confidence  in  ability  to  execute 
the  emergency  procedures.  These 
symptoms  are  indicative  of  insufficient 
recurrent  training,  the  Board  noted. 
During  the  5-year  period,  477  accidents 
followed  engine  failures  of  malfunctions 
in  light-twins.  Of  these,  123  were  fatal, 
and  claimed  289  lives;  374  persons  were 
injured. 

Based  on  the  results  of  this  study,  the 
Safety  Board  on  December  31 
recommended  that  the  Federal  Aviation 
Administration: 

Examine  pilot  handbooks  for  light  twin- 
engine  aircraft  to  determine  if,  for  certain 
.  models,  there  is  a  need  for  any  additional 
explanatory  information,  especially  regarding 
single-engine  performance  and  normal 
operation  of  the  aircraft  below  V  and 
provide  any  such  information  to  all  pilots 
through  accident  prevention  notices  or  other 
means  at  its  disposal.  (A-79-94) 

Periodically  disseminate  to  pilots, 
certificated  flight  instructors,  and  FAA 
inspectors  and  their  designees,  additional 
information  on  how  to  manage  light  twin- 
engine  aircraft  following  an  engine  failure, 
using  advisory  circulars,  safety  seminars,  or 
other  means  at  its  disposal.  (A-79-95) 

Amend  14  CFR  61.57  to  require  that  to  act 
as  pilot-in-command  of  a  multiengine  aircraft 
a  person  must  have  successfully  completed, 
within  the  last  24  months,  a  flight  review  in  a 
multiengine  aircraft.  (A-79-96) 

Amend  14  CFR  61.57  to  require  that  during 
the  multiengine  flight  review,  the  pilot 
demonstrate  the  maneuvers  that  are  required 
for  a  multiengine  proficiency  check  in 
accordance  with  the  flight  test  guide, 
especially  those  maneuvers  related  to  power 
loss.  (A-79-97) 

Further,  the  Safety  Board  reiterated  its 
recommendation  of  May  31, 1979,  that 
FAA: 

Generate,  through  a  stratified  sampling  of 
general  aviation  pilots,  the  date,  duration, 
aircraft  make  and  model,  the  geographical 
location  of  the  flight,  and  the  flight  time  in 
IFR,  high  density  altitude,  and  wind 


conditions,  all  on  a  per  flight  basis;  the  data 
collected  should  include  the  pilot’s  total  time, 
time  in  each  type  aircraft  flown,  age, 
occupation,  certificate,  and  medical  waivers. 
(A-79-44) 

Each  of  the  above  recommendations  is 
designated  “Class  II,  Priority  Action.** 
Copies  of  the  Board’s  special  study, 
“Accidents  Following  Engine  Failures  in 
Light  Twin-Engine  Aircraft,  1972-1976,** 
are  being  prepared  for  release  and  will 
be  available  in  the  near  future. 

Marine:  M-80-1  through  3. — About 
0428  e.s.t.  on  January  18, 1978,  the  M/B 
SIDS  sank  in  the  Atlantic  Ocean  about  2 
nmi  offshore  from  Absecon  Inlet, 

Atlantic  City,  N.J.  The  SIDS*  steering 
system  had  failed,  and  the  vessel  was 
being  towed  to  the  Atlantic  City  harbor 
by  a  Coast  Guard  41-ft  utility  boat 
When  a  large  wave  broke  over  the 
utility  boats  starboard  side,  the  utility 
boat  rolled  about  45°  to  port  and  the 
crewmen  were  thrown  to  the  deck. 

When  the  crewmen  recovered,  the  SIDS 
was  no  longer  in  sight  and  the  towline 
was  slack.  Both  persons  on  board  the 
SIDS  died.  The  SIDS  washed  up  on  the  • 
Atlantic  City  beach  several  hours  later. 

In  a  recommendation  letter  directed  to 
the  U.S.  Coast  Guard  on  January  8,  the 
Safety  Board  noted  that  the  towlines* 
fouling  in  the  propellers  of  the  Coast 
Guard  44-ft  motor  lifeboats  significantly 
prolonged  the  time  that  the  crews  of  the 
vessels  were  exposed  to  adverse 
weather  conditions.  The  Board  believes 
that  the  Coast  Guard  should  act  to 
reduce  the  frequency  of  towlines*  fouling 
in  the  propellers  of  44-ft  motor  lifeboats. 
Further,  the  Board  notes  that  the 
possibility  exists  that  the  SIDS*  crew 
might  have  bqen  trapped  in  the  vessel 
for  some  time.  However,  if  they  were 
free  of  the  SIDS,  the  chances  of  locating 
them  would  have  been  significantly 
improved  if  they  had  been  wearing 
personal  flotation  devices  (PFD)  with 
approved  PFD  lights.  Life  preservers  on 
most  comqiercial  vessels  soon  must  be 
equipped  with  PFD  lights.  The  Safety 
Board  concludes  that  PFD  lights  should 
be  available  also  for  the  crews  of 
noncommercial  vessels  in  distress  at 
night.  Accordingly,  the  Safety  Board 
recommends  that  the  Coast  Guard: 

Implement  a  means  to  reduce  the  frequency 
of  towlines’  fouling  in  the  propellers  of  Coast 
Guard  44-ft  motor  lifeboats.  (M-80-1) 

Equip  each  Coast  Guard  search  and  rescue 
vessel  used  at  night  with  PFD  lights  which 
are  packaged  suitably  for  passing  to  persons 
on  vessels  in  distress  at  night.  Require  that 
the  PFD  lights  be  passed  to  those  persons 
unless  approved  PFD  lights  are  available  on 
the  vessel  in  distress.  (M-60-2) 

Require  onscene  Coast  Guard  rescue 
personnel  to  insist  that  persons  on  board 
vessels  being  rescued  at  night  use  the  PFD 
lights.  (M-80-3) 


Each  of  the  above  recommendations  is 
designated  ’‘Class  II,  Priority  Action.** 
’The  formal  investigation  report  on  the 
SIDS  accident  is  being  prepared  for 
distribution  and  copies  will  be  available 
in  the  near  future. 

Responses  to  Safety  Recommendations 
Aviation 

A-78-56  through  58. — ^Letter  of 
January  4  from  the  Federal  Aviation 
Administration  is  in  response  to  the 
Safety  Board’s  comments  of  last 
February  22  with  reference  to  FAA’s 
October  12, 1978,  response  (43  FR  51152, 
November  2, 1978).  These 
recommendations  were  issued  following 
Board  investigation  of  two  accidents 
which  disclosed  an  unsafe  design 
characteristic  associated  with  the 
gondolas  on  Semco  Model  T  and 
Challenger  AX-7  balloons.  One  accident 
occurred  near  Mosquero,  N.M.,  on 
November  6, 1977,  and  the  other 
occurred  near  Death  Valley,  Calif., 
January  24, 1976. 

The  Safety  Board’s  February  22  letter 
noted  that  FAA  was  expecting  to  issue 
last  February  a  notice  of  proposed 
rulemaking.  No.  75-31.  The  Board  then 
placed  recommendation  A-78-58  in  an 
‘’open — acceptable  action**  status.  In 
view  of  FAA’s  rejection  of 
recommendations  A-78-56  and  57,  the 
Board  placed  those  recommendations  in 
an  “open — ^unacceptable  action** 
category  smd  indicated  the  two 
reconunendations  would  be  discussed  at 
the  next  NTSB/FAA  quarterly  meeting. 
The  Board  indicated  that 
recommendations  A-78-56  and  57  were 
issued  because  of  the  Board’s  discovery 
of  a  significant  unsafe  design  feature  in 
the  Semco  Model  T  hot  air  balloon. 
Recommendation  A-78-56  calls  for 
issuance  of  an  Airworthiness  Directive 
to  require  means  for  securing  the  canvas 
dodger  to  the  deck  or  other  means  for 
eliminating  the  existing  gap  between  the 
dodger  and  the  deck  of  Semco  Model  T 
and  Challenger  AX-7  balloons.  The 
present  design  of  the  canvas  dodger 
presents  a  proven  hazard  and  evidence 
exists  that  owners  have  improperly 
reinstalled  the  dodger  after  removal 
because  there  are  no  maintenance 
instructions  on  its  proper  installation. 

Since  a  simple  and  practical  alteration 
to  correct  this  hazardous  condition  was 
submitted  to  and  approved  by  FAA’s 
Southwest  Regional  Office,  the  Safety 
Board  states  that  an  AD  or  other 
suitable  positive  directive  is  the  simplest 
solution  and  will  serve  as  an  interim 
safety  measure  until  NPRM  75-31 
becomes  a  rule. 

The  Safety  Board’s  February  22  letter 
also  notes  that  A-78-57  seeks 
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amendment  of  14  CFR  31.59  to  require 
baskets,  gondolas,  or  other  enclosures 
for  occupants  of  manned  hee  balloons 
to  be  designed  to  prevent  lower 
extremities  from  protruding  from  the 
provided  enclosure  when  the  enclosure 
is  subjected  to  the  test  conditions 
outlined  in  14  CFR  31.27(c).  The  intent  of 
this  safety  recommendation  is  to 
enhance  the  safety  of  gondola 
enclosures  by  ensuring  the  containment 
of  occupants  and  by  preventing  more 
serious  injuries  than  have  been 
experienced  to  date.  The  board  noted 
that  FAA  appeared  to  have 
misinterpreted  this  recommendation  in 
that  the  structural  test  required  by  14 
CFR  31.27(c],  while  maintaining  integrity 
of  the  enclosure,  quite  clearly  does  not 
adequately  insure  containment  of  the 
occupant,  as  evidenced  by  the  two  cases 
cited  above.  The  Board  considers 
recommendations  A-78-56  and  57 
feasible  and  cost  effective  solutions  to 
the  potentially  hazardous  features  of  the 
Semco  Model  T  and  Challenger  AX-7 
balloon  gondolas  and  believes  that  FAA 
should  eliminate  similar  design  features 
in  the  fuUuv  through  regulatory  change. 

FAA’s  response  of  January  4 
addressed  recommendations  A-78-56 
and  57.  With  reference  to  A-78-56,  FAA 
reported  publication  in  August  1979  of  a 
General  Aviation  Airworthiness  Alert 
(AC-43-16),  a  copy  of  which  was 
attached  to  FAA’s  letter.  FAA  also  notes 
that  the  certiffcation  responsibility  for 
the  Semco  Model  T,  TCMA,  and 
Challenger  AX-7  balloons  has  been 
recently  transferred  to  the  FAA  Eastern 
Region.  They  are  issuing  an 
Airworthiness  Directive  requiring  a 
modification  to  eliminate  the  existing 
gap  between  the  canvas  siding  and  the 
deck  on  these  balloon  models. 

With  respect  to  reconunendation  A- 
78-57,  FAA  says  that  the  test  required 
by  14  CFR  31.27(c)  is  a  strength  test  and 
does  not  take  human  factors  into 
account.  FAA  is  currently  reviewing  14 
CFR  Part  31  and  will  include  this 
recommendation  as  a  part  of  that 
review. 

Pipeline 

P-72-53,  P-73-28.  P-74-33.  P-74-^4,  P- 
74-^5,  P-74-46.  P-76-94.  P-77-26.  P-78- 
34,  P-78-35,  P-78-36.  P-78-37,  P-78-52, 
P-78-57,  and  P-79-1. — The  American 
Gas  Association  (AGA)  on  November  16 
provided  the  following  information  in 
response  to  the  Safety  Board’s  request 
of  last  October  31  regarding  the  current 
status  of  the  subject  recommendations: 

Recommendation  P-72-53,  issued 
November  22, 1972,  was  reconsidered  by 
the  Distribution  Construction  and 
Maintenance  Committee  and  a 


reevaluation  report  mailed  November  9, 
1979. 

With  respect  to  P-73-28,  which  asked 
AGA  to  design  a  standard  gas  pipeline 
marker  that  can  be  utilized  by  all  gas 
pipeline  operators  to  mark  the  location 
of  their  transmission  pipelines,  AGA 
notes  that  the  Coordinating  Group  for 
Pipeline  Safety  on  behalf  of  AGA’s 
member  companies  previously  indicated 
that  there  was  no  objection  to  a 
“standard”  pipeline  marker  design. 

Recommendations  P-74-33,  issued 
August  21, 1974,  and  P-74-44  through  46, 
issued  October  24, 1974,  are  being 
addressed  in  the  Gas  Research  Institute 
research  program. 

Regarding  P-76-94,  which  asked  AGA 
to  advise  member  companies  whose 
facilities  are  exposed  to  excavation 
construction  projects  to  take  immediate 
action  to  mark  and  locate  their  facilities 
accurately,  AGA  advises  that  the 
Coordinating  Group  for  Pipeline  Safety 
did  not  take  action  on  this  item  since  it 
involved  damage  to  a  liquid  line. 
However,  AGA  has  long  been  a  strong 
supporter  of  the  “one-call”  system,  as 
evidence  by  letter  of  August  8, 1975,  to 
AGA  member  companies.  A  copy  of  the 
referenced  letter  was  attached  to  AGA’s 
November  16  letter,  and  it  does  stress 
active  company  participation  in  one-call 
systems  and  the  need  for  company 
concern  in  local  and  State  legislative 
efforts  to  provide  safety  for  the  public 
and  to  avoid  damage  to  underground 
facilities. 

Recommendation  P-77-26  asked  AGA 
to  advise  its  member  companies  of  the 
circumstances  of  the  pipeline  accident 
which  occurred  at  Greenwich,  Conn., 
May  25, 1977,  from  which  this 
recommendation  issued,  and  urge  them 
to  keep  accurate  records  of  facilities  and 
to  instruct  maintenance  crews  in  the 
importance  of  verifying  these  facilities 
before  working  on  them.  AGA  reports 
that  no  action  has  been  taken  by  the 
Coordinating  Group  on  the  basis  that 
letter  reports  are  submitted  to  member 
companies  by  the  Safety  Board  and 
AGA's  doing  so  would  be  a  duplicative 
effort. 

Recommendations  P-78-34  through  37, 
issued  August  21, 1978,  are  being 
addressed  in  the  Gas  Research  Institute 
research  program. 

Recommendation  P-78-52,  which 
stemmed  ffom'  the  Mansheld,  Ohio,  May 
17, 1978,  pipeline  accident,  called  on 
AGA  to  advise  its  member  companies  of 
the  circumstances  of  that  accident  and 
urge  them  to  keep  accurate  records  of 
facilities  and  to  instruct  construction 
and  maintenance  crews  in  the 
importance  of  verifying  these  facilities 
before  working  on  them.  AGA  reports 
that  copies  of  P-78-52  were  transmitted 


by  memorandum  dated  February  9, 1979, 
to  all  member  company  Vice  Presidents 
for  Operations.  The  memorandum  stated 
that  the  Coordinating  Group  for  Pipeline 
Safety  concurs  in  the  distribution  of  the 
recommendation  and  suggests  that  the 
recommendation  be  distributed  within 
the  company  to  all  appropriate 
personnel. 

Recommendation  P-78-57,  issued 
following  investigation  of  asphyxiation 
of  workers  in  a  pipeline  accident  at 
Oklahoma  City,  Okla.,  April  24, 1978, 
called  on  AGA  to  advise  its  member 
companies  of  the  circumstances  of  that 
accident  and  urge  them  to  review  their 
operation  practices,  procedures,  and 
regulations  related  to  personnel  working 
in  confined  areas,  their  review  to 
include  both  promulgation  of  procedures 
and  enforcement  activities.  AGA  reports 
transmitting  copies  of  P-78-57  to  all 
member  company  Vice  Presidents  for 
Operations  by  memorandum  dated 
February  9, 1979.  The  memorandum 
stated  that  the  Coordinating  Group  for 
Pipeline  Safety  concurs  in  the 
distribution  of  the  recommendation  and 
suggests  that  the  recommendation  be 
distributed  within  the  company  to  all 
appropriate  personnel. 

With  respect  to  recommendation  P- 
79-1,  issued  April  11, 1979,  AGA  reports 
that  a  response  will  be  submitted 
shortly. 

AGA  notes  in  its  November  16  letter 
that  early  in  1977  the  gas  industry 
founded  the  Gas  Research  Institute,  and 
the  prior  AGA  research  management 
and  funding  responsibilities  were 
assumed  by  the  Institute  since  that  time. 
For  this  reason,  AGA  has  not  been  in  a 
position  to  undertake  or  share  in 
research  efforts  in  response  to  Safety 
Board  recommendations.  AGA  can 
recommend  research  programs  for  the 
Institute’s  consideration  but  cannot 
guarantee  that  such  programs  will  be 
^nded. 

P-79-20  and  21. — ^Letter  of  December 
19  from  the  Materials  Transportation 
Bureau,  Research  and  Special  Programs 
Administration  of  the  U.S.  Department 
of  Transportation,  is  in  response  to 
recommendations  issued  last  August  18 
following  investigation  of  the  pipeline  . 
accident  which  occurred  last  April  18  in 
a  rural  area  near  Dallas,  Iowa.  The 
recommendations  asked  MTB  to 
coordinate  with  appropriate  State 
agencies,  by  field  test  reports  and  on¬ 
site  inspection,  in  monitoring  the 
excavation  of  compression  couplings  on 
the  24-inch  transmission  pipeline  to 
assure  the  integrity  of  the  pipeline  (P- 
79-20):  and  in  monitoring  the  24-inch 
transmission  pipeline  to  determine  if  the 
problem  of  compression  coupling  pullout 
persists  and,  if  the  problem  does  persist. 
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to  consider  reduction  of  pressure  or 
shutdown  in  sections  or  total  of  the 
pipelines  until  the  problem  can  be 
corrected  (P-79-21),  (See  44  FR  48002, 
August  16. 1979,) 

In  response.  MTB  reports  that  it  has 
coordinated  with  representatives  of  the 
Iowa  State  Commerce  Conunission  in 
monitoring  the  excavation  and  related 
work  to  ensure  the  integrity  of  the 
pipeline.  The  State  of  Iowa,  which 
issues  permits  to  allow  interstate  gas 
pipeline  operators  to  operate  their 
facilities  within  the  State,  acts  as  an 
agent  for  MTB  to  assure  compliance 
with  the  regulations. 

MTB  notes  that  the  operator  is 
carrying  out  a  remedial  program  to 
insure  the  integrity  of  the  pipeline  in  the 
rolling  terrain  of  the  States  of  Illinois. 
Iowa,  Nebraska,  and  northern  Kansas. 
The  tendency  of  this  pipeline  to  pullout 
of  the  couplings  has  not  been  found  in 
the  relatively  flat  terrain  through  which 
the  balance  of  the  line  is  installed.  MTB 
says  the  remedial  work  in  Iowa  has 
been  given  number  one  priority.  In  each 
of  the  States  other  than  Iowa,  the 
primary  responsibility  for  assuring 
compliance  resides  with  MTB  and  the 
operator  will  be  monitored  by  personnel 
from  the  MTB  Central  Region  Office. 

The  monitoring  action  includes  checking 
the  operator's  repair  records  and 
periodic  progress  reports  and  verifying 
them  by  on-site  inspections. 

Because  the  work  has  now  been 
curtailed  due  to  the  winter  weather, 
MTB’s  monitoring  efforts  also  have  been 
reduced,  but  will  continue  when  work 
resumes  in  the  spring.  The  Iowa  portion 
of  the  field  survey  work  to  locate  major 
potential  problem  areas  has  been 
completed.  Also,  in  Iowa  the  work 
required  to  anchor  the  overbends  and 
install  welding  reinforcing  sleeves  over 
the  couplings  at  horizontal  bends  has 
been  completed.  MTB  reports  that  the 
survey  work  in  Illinois  started  in 
September  1979  and  survey  and 
remedial  work  will  progress  in  sequence 
through  Illinois,  Nebraska,  and  northern 
Kansas. 

MTB  believes  that  actions  taken  by 
the  operator,  which  are  funded  by  a 
$4,000,000  budget  for  each  of  fiscal  years 
1979, 1980,  and  1981,  assure  that  a 
continuing  pullout  problem  does  not 
exist.  Further,  MTB  believes  that  the 
effort  devoted  to  monitoring  this  work 
by  both  State  of  Iowa  and  MTB 
personnel  reassures  the  compliance  of 
this  facility.  If  the  pullout  problem 
should  persist,  other  appropriate  action 
will  be  taken  by  MTB. 

Railroad 

R-76-23. — On  January  7  the  Federal 
Railroad  Administration  reported  on 


progress  in  implementing  a 
recommendation  issued  on  June  18, 1976, 
following  investigation  of  an  accident 
involving  Amtrak  turboliner  passenger 
train  No.  301,  which  was  struck  by  a 
dump  truck  carrying  asphalt  in  Elwood. 
Ill.,  on  November  19, 1975,  The 
recommendation  called  on  FRA  to 
require  improvements  to  the  coupler 
assembly  on  the  French-manufactured  . 
turbotrains  currently  in  service  to 
minimize  the  possibility  of  uncoupling 
under  crash  conditions. 

FRA  reports  that  subsequent  to 
issuance  of  the  recommendation, 

Amtrak  contacted  a  number  of 
organizations  in  Europe  requesting  data 
on  the  ability  of  European-style  coupling 
systems  to  withstand  lateral  forces. 
Based  on  research  and  the  following 
comments,  Amtrak  will  provide  a 
transverse  retaining  device  on  the 
■  coupler  assembly  on  French-built  RTG 
turbine  trains  in  order  to  increase  the 
lateral  resistance  to  uncoupling 
characteristics: 

From  Le  Chef  du  Department  Constructions 
of  Societe  National  des  Chemins  de  Per 
Francais  (SNCF):  SNCF  is  favorably  inclined 
toward  the  screw-type  coupler,  without 
transverse  retaining  device,  and  does  not  feel 
that  the  safety  aspect  lies  solely  in  the  fact 
that  the  cars  do  not  uncouple.  In  certain  types 
of  accidents,  it  is  preferable  that  the  coupling 
breaks  completely  or  uncouples,  setting  the 
emergency  brakes. 

On  the  other  hand,  the  kind  of  accident 
which  you  refer  to  is  very  rare  in  our 
experience.  Grade  crossings  are  protected 
and  if  accidents  do  occur,  they  are  essentially 
due  to  a  wheeled  vehicle  becoming 
immobilized  on  the  tracks,  in  which  case  the 
train  strikes  it 

However,  if  in  the  particular  rail  and  road 
situation  in  the  United  States  you  consider  it 
advisable  to  provide  for  a  transverse 
retaining  device  on  the  uncoupling  between 
cars,  the  design  proposed  by  ANF-Industries 
will  resist  uncoupling  during  a  derailment 
caused  by  lateral  force. 

MTB  notes  that  the  material  required 
to  perform  the  modification  to  the 
coupler  assembly  on  the  French-built 
turbotrains  is  on  hand  with  the 
exception  of  the  tumbuckle  nuts,  and 
ANF-Industries  will  provide  these. 
Amtrak  has  assured  MTB  that  the 
retrofitting  will  be  completed  by  late  CY 
1980. 

Note. — Copies  of  Safety  Board 
recommendation  letters,  responses,  and 
related  correspondence  are  available  free  of 
charge.  All  requests  for  copies  must  be  in 
writing,  identified  by  recommendation 
number,  and  should  be  addressed  to:  Public 
Inquiries  Section,  National  Transportation 
Safety  Board,  Washington,  D.C.  20594. 


(49  U.S.C  1903(a)(2),  1906) 
Margaret  L.  Fisher, 

Federal  Register  Liaison  Officer. 
January  14, 1980. 

(FR  Doc.  80-1538  FUed  I-IS-SO;  8:45  am) 
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OFFICE  OF  MANAGEMENT  AND 
BUDGET 

Agency  Forms  Under  Review 

January  14. 1980. 

Background 

When  executive  departments  and 
agencies  propose  public  use  forms, 
reporting,  or  recordkeeping 
requirements,  the  Office  of  Management 
and  Budget  (0MB)  reviews  and  acts  on 
those  requirements  under  the  Federal 
Reports  Act  (44  U.S.C.,  Chapter  35). 
Departments  and  agencies  use  a  number 
of  techniques  including  public  hearings 
to  consult  with  the  public  on  significant 
reporting  requirements  before  seeking 
0MB  approval.  OMB  in  carrying  out  its 
responsibility  under  the  Act  also 
considers  comments  on  the  forms  and 
recordkeeping  requirements  that  will 
affect  the  public. 

List  of  Forms  Under  Review 

Every  Monday  and  Thursday  OMB 
publishes  a  list  of  the  agency  forms 
received  for  review  since  the  last  list 
was  published.  The  list  has  all  the 
entries  for  one  agency  together  and 
grouped  into  new  forms,  revisions, 
extensions,  or  reinstatements.  Some 
forms  listed  as  revisions  may  only  have 
a  change  in  the  number  of  respondents 
or  a  reestimate  of  the  time  needed  to  fill 
them  out  rather  than  any  change  to  the 
content  of  the  form.  The  agency 
clearance  officer  can  tell  you  the  nature 
of  any  particular  revision  you  are 
interested  in.  Each  entry  contains  the 
following  information: 

The  name  and  telephone  number  of 
the  agency  clearance  officer  (from 
whom  a  copy  of  the  form  and  supporting 
documents  is  available); 

The  office  of  the  agency  issuing  this 
form: 

The  title  of  the  form: 

The  agency  form  number,  if 
applicable; 

How  often  the  form  must  be  filled  out; 

Who  will  be  required  or  asked  to 
report; 

An  estimate  of  the  number  of  forms 
that  will  be  filled  out; 

An  estimate  of  the  total  number  of 
hours  needed  to  fill  out  the  form;  and 

The  name  and  telephone  number  of 
the  person  or  oflTice  responsible  for  OMB 
review. 
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Reporting  or  recordkeeping 
requirements  that  appear  to  raise  no 
significant  issues  are  approved 
promptly.  Oiu*  usual  practice  is  not  to 
take  any  action  on  proposed  reporting 
requirements  imtil  at  least  ten  working 
days  after  notice  in  the  Federal  Register 
but  occasionally  the  public  interest 
requires  more  rapid  action. 

Comments  and  Questions 

Copies  of  the  proposed  forms  and 
supporting  documents  may  be  obtained 
from  the  agency  clearance  ofHcer  whose 
name  and  telephone  number  appear 
under  the  agency  name.  The  agency 
clearance  ofhcer  will  send  you  a  copy  of 
the  proposed  form,  the  request  for 
clearance  (SF83),  supporting  statement, 
instructions,  transmittal  letters,  and 
other  documents  that  are  submitted  to 
OMB  for  review.  If  you  experience 
difficulty  in  obtaining  the  information 
you  need  in  reasonable  time,  please 
advise  the  OMB  reviewer  to  whom  the 
report  is  assigned.  Comments  and 
questions  about  the  items  on  this  list 
should  be  directed  to  the  OMB  reviewer 
or  ofHce  listed  at  the  end  of  each  entry. 

If  you  anticipate  commenting  on  a 
form  but  find  diat  time  to  prepare  will 
prevent  you  from  submitting  comments 
promptly,  you  should  advise  the 
reviewer  of  your  intent  as  early  as 
possible. 

The  timing  and  format  of  this  notice 
have  been  changed  to  make  the 
publication  of  the  notice  predictable  and 
to  give  a  clearer  explanation  of  this 
process  to  the  public.  If  you  have 
comments  and  suggestions  for  further 
improvements  to  this  notice,  please  send 
them  to  Stanley  E.  Morris,  Deputy 
Associate  Director  for  Regulatory  Policy 
and  Reports  Management,  Offlce  of 
Management  and  Budget,  726  Jackson 
Place,  Northwest,  Washington,  D.C. 
20503. 

DEPARTMENT  OF  AGRICULTURE 

Agency  Clearance  Offlcer — Richard  J. 
Schrimper— 447-6201 

New  Forms 

Farmer’s  Home  Administration 
7  CFR  1948 — ^Energy  Impacted  Area 
Development  Assistance  Program 
On  occasion 

Local  governments  located  in  energy 
impacted  areas,  481  responses;  4,706 
hours 

Budget  Review  Division,  395-4775. 

Rural  Elecirincation  Administration 
Manual  for  Preservation  of  Borrowers’ 
Records  (Electric)  REA  Bull.,  180-2 
On  occasion 
REA  electric  borrowers; 

Charles  A.  Ellett,  395-5080 


Revisions 

Economics,  Statistics,  and  Cooperatives 
Service 

Barley  Variety  Survey 
Annually 

Barley  Producers,  10,000  responses;  833 
hours 

Office  of  Federal  Statistical  Policy  and 
Standard.  673-7974 

Reinstatements 

Agricultural  Marketing  Service 
Cotton  Prices — Landed  Mill  Points 
(Request  for  Price  Quotation) 

CN  293  and  293-1 
Weekly 

Mills  and  Merchants,  2,500  responses; 
208  hours 

Offrce  of  Federal  Statistical  Policy  and 
Standard.  673-7974 

Rural  Electrification  Administration 
Financial  and  Statistical  Report  for 
Telephone  Borrowers 
REA  479 
Semi-Annually 

REA  Telephone  Borrowers,  1,000 
responses;  20,000  hours 
Charles  A.  Ellett,  395-5080 

DEPARTMENT  OF  DEFENSE 

Agency  Clearance  Officer — John  V. 
Wenderoth— 697-1195 

New  Forms 

Departmental  and  Other  Questionnaire 
for  Industrial  Facilities 
Single  Time 

Industrial  facilities,  2,235  responses;  179 
hours 

Richard  Sheppard,  395-3211 

DEPARTMENT  OF  ENERGY 

Agency  Clearance  Officer — ^John 
Gross — 633-8118 

New  Forms 

Emergency  Petroleum  Supply  Monitoring 
Report 
ERA-455 
Weekly 

15  major  refiners  affected  by  stoppage, 
390  responses;  195  hours 
Jefferson  B.  Hill,  395-5867 

Survey  of  Residential  Fuel 
Consumption — Utilities  * 

EIA-410C 

Quarterly 

Utility  companies,  7,990  responses;  1,998 
hours 


‘These  forms  will  be  acted  on  in  less  than  10 
days  after  this  notice  in  order  to  provide 
information  needed  further  to  implement  the 
monitoring  programs  required  by  the  Emergency 
Energy  Conservation  Act  of  1079,  Pub.  L.  96-102, 
enacted  November  5, 1979.  Section  211  of  that  Act 
requires  the  monthly  publication  of  levels  of 
consumption  of  certain  energy  sources,  and  Section 
242  requires  the  implementation  of  a  middle 
distillate  monitoring  program  not  later  than  60  days 
after  the  date  of  enactment  of  this  Act. 


Jefferson  B.  Hill,  395-5867 

Survey  of  Residential  Fuel 
.  Consumption — Households’ 

EIA-410A 
Quarterly 

Households  that  use  fuel  oil,  2,720 
responses;  680  hours 
Jefferson  B.  Hill,  395-5867 

Revisions 

Survey  of  Residential  Fuel 
Consumption — Rental  Agents’ 
EIA-410B 
Single  time 

Rental  Agents,  250  responses;  133  hours 
Jefferson  B.  Hill,  395-5867 

Manufacturers’  Quarterly  Fuel  Oil 
Survey 
M430 
Quarterly 

Sample  of  manufacturing  Brms,  8,800 
responses;  4,400  hours 
Jefferson  B.  Hill.  395-5867 

Extensions 

Annual  Reports  of  System  Flow 
Diagrams 
FPC-R0284 
Annually 

Natural  gas  pipeline,  47  responses;  8,507 
hours 

Jefferson  B,  Hill,  395-5867 
Reinstatements 

Natural  Gas  Pipeline  Company  Monthly 
Statement 
FPCll 
Monthly 

Major  interstate  natural  gas  pipeline 
companies,  396  responses;  3,168  hours 
Jefferson  B.  Hill,  395-5867 

Monthly  Statement  of  Electric  Operating 
Revenue  and  Income 
FPC5 
Monthly 

Jurisdictional  electric  utilities  with 
electric  operating  revenues  over  $100 
million,  1,680  responses;  1,680  hours 
Jefferson  B,  Hill,  395-5867 

DEPARTMENT  OF  HEALTH,  EDUCATION,  AND 
WELFARE 

Agency  Clearance  Officer — William 
Riley— 245-6511 

New  Forms 

Health  Care  Financing  Administration 
(Medicare) 

Kaiser  Denver  Medicare  Beneflciary 
Survey 

HCFA-130T  and  I-130T 
Single  time 

Medicare  beneficiaries  participating  in 
Kaiser  Denver  plan,  300  responses; 

150  hours 

Richard  Eisinger,  395-3214 
Health  Resources  Administration 
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Uncompensated  and  Community 
Services  Assurances  System 
Single  time 

Federal  aided  (Hill-Burton)  health  care 
facilities,  2,333  responses;  4,666  hours 
Richard  Eisinger,  395-3214 

Office  of  Education 
An  Evaluation  of  Title  I  of  Library 
Services  and  Construction  Act  (6 
Forms) 

OE-644 
Single  time 

State  and  public  libraries  LSCA 1 
grantees,  librarians,  1,687  responses: 
1,014  hours 

Laveme  V.  Collins,  395-3214 

Office  of  Human  Development 
Evaluation  of  Clinical  Demonstrations  of 
the  Treatment  of  Child  Abuse  and 
Neglect 

Other (see  SP-83) 

Staff  of  20  project  treatments  abusing 
and  negligent  parents  and  children. 
7,800  responses;  1,300  hours 
Barbara  F.  Young,  395-6132 

Social  Security  Administration 
Reporting  Changes  that  Affect  Social 
Security  Payments 
Received  by  Representative  Payees 
(Group  Payee  Situations) 

SSA-3159 
On  occasion 

Mental  institutions  and  homes  for  the 
aged,  30,000  responses;  3,000  hours 
Barbara  F.  Young,  395-6132 

Social  Security  Administration 
Statement  by  Social  Security 
Beneficiary  Regarding  Marriage 
SSA-1588 
Annually 

“E”  beneficiaries  on  the  rolls.  590.000 
responses;  9,833  hours 
Barbara  F.  Young,  395-6132 

Social  Security  Administration 
Study  of  Domiciliary  Care  Facilities 
SSA-288 
Single  time 

Street  and  location  government  agency 
administration  domiciliary  facilities 
programs 

Laveme  V.  Collins,  395-3214 
Extensions 

Food  and  Drug  Administration 
Medical  Responsibilities  Statement  for 
Use  of  M^hadone  in  a  Treatment 
F*rogram 
FD2633 
On  occasion 

Physicians  employed  by  methadone 
clinics,  200  responses;  100  hours 
Richard  Eisinger,  395-3214 


DEPARTMENT  OF  LABOR 

Agency  Clearance  Officer — Philip  M. 
Oliver— 523-6341 

New  Forms 

Employment  and  Training 
Administration 

Research  on  the  Food  Stamp  Workfare 
Demonstration 
MT-303 
Single  time 

Food  stamp  work  registrants,  2,000 
responses;  1,500  hours 
Charles  A.  Filett,  395-5080 

GENERAL  SERVICES  ADMINISTRATION 

Agency  Clearance  OfHcer — ^John  F. 
Gilmore — 566-1164 

New  Forms 

Questionnaire  for  Time-Sharing  Industry 
Single  time 

Contractors  offering  teleprocessing 
services,  100  responses;  1,500  hours 
Laveme  V.  Collins,  395-3214 

U^.  METRIC  BOARD 

Agency  Clearance  OfHcers — Stanley  R. 
Parent— 235-2583 

New  Forms 

Identification  and  Analysis  of 
Measurement  and  Dimensionally- 
Sensitive  Occupations 
Single  time 

Blue-collar  workers  and  employers, 

3,400  responses;  963  hours 
Laveme  V.  Collins,  395-3214 
Stanley  E.  Morris, 

Deputy  Associate  Director  for  Regulatory 
Policy  and  Reports  Management. 

|KR  Doc.  80-1572  Filed  1-1&-80;  8:45  ami 

BILUNG  CODE  311(M)1-M 


PRESIDENT'S  COMMISSION  ON 
PENSION  POUCY 

Report  of  Staff  Contacts 

The  President's  Commission  on 
Pension  Policy  has  directed  its  staff  to 
maintain  and  publish  for  the  public 
record  a  listing  of  contacts  of  a 
substantive  nature  made  with 
individuals,  organizations,  and  groups 
interested  in  the  activities  of  the 
Commission. 

The  following  is  the  staff  report  of 
such  contacts  for  the  month  of 
December, 

John  Dyer,  consultant 

Paul  Fisher,  consultant 

Robert  Smith  and  Olivia  Mitchell, 

Cornell  University 
Reynold  Madoo,  Howard  University 
Steve  Harris,  UCLA 
I'he  Wharton  School 
Travelers  Insurance  Corporation 


Employee  BeneHt  Research  Institute 
Robert  Spiegelman,  SRI  International 
Richard  Ross,  Frank  Griffiths  and 
Darlene  Ferguson,  Market  Facts,  Inc. 
Joe  Anderson  and  John  Valiante,  ICF, 
Ina  ' 

The  Urban  Institute 

Geoffrey  Trego,  National  Association  of 
Gounties 

Industrial  Relations  Research 
Association 

Chuck  Loveless,  AFSCME 
Matt  Green wald  and  George  Bishop, 
American  Coimcil  of  Life  Insurance 
Brendan  O'Farrell  and  Chester  Salkind, 
American  Society  of  Pension 
Actuaries 

Harold  Ingraham,  American  Academy  of 
Actuaries 

Des  Moines  Actuaries  Club 
Bob  Swind  and  David  Fix,  Federal 
Trade  Commission 
Ross  Marceau,  Office  of  Personnel 
Management 

Paul  Mayrand,  Comprehensive 
Employment  and  Training  Admin. 
Frances  Jacobs,  Administration  on 
Aging 

Tom  Gray,  Small  Business 
Administration 

Doug  Sorenson  and  Aldana  DiPietro. 

Dept,  of  the  Treasury 
Tom  Gustafson,  Dept,  of  Health  and 
Welfare 

Hugh  Pitcher,  Environmental  Protection 
Agency 

Arnold  Strasser  and  Bob  Kilpatrick, 
Office  of  Management  and  Budget 
Malcolm  Morrison,  Ed  Fu,  Richard 
Ippolito  and  Bill  Hewitt,  Dept,  of 
Labor 

Stanford  Ross,  Martha  Yoholem,  Alan 
Fox,  Gene  Carter,  Henry  Pratt,  Jack 
Carroll,  Max  Horlick  and  Dwight 
Bartlett,  Social  Security 
Administration 

Signed  at  Washington,  D.C.  this  10th  day  of 
January  1980. 

Thomas  C.  Woodruff, 

Executive  Director. 

P'R  Doc.  80-1446  Piled  1-16-80;  8:45  am| 

BILLING  CODE  «810-9»-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

{Release  No.  21385/Jan.  8, 1960,  70-6390] 

Gulf  Power  Co.;  Proposed  Acquisition 
of  Railroad  Cars  for  Transporting  Coal 

In  the  matter  of  Gulf  Power  Company, 
75  North  Pace  Boulevard,  P.O.  Box  1151, 
Pensacola,  Florida  32520. 

Notice  is  hereby  given  that  Gulf 
Power  Company  (“Gulf),  an  electric 
utility  subsidiary  of  The  Southern 
Company,  a  registered  holding  company. 
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has  filed  an  application  with  this 
Commission  pursuant  to  the  Public 
Utility  Holding  Company  Act  of  1935 
(“Act”),  designating  Sections  9(a)  and  10 
of  the  Act  as  applicable  to  the  proposed 
transaction.  All  interested  persons  are 
referred  to  the  application,  which  is 
summarized  below,  for  a  complete 
statement  of  the  proposed  transaction. 

Gulf  proposes  to  acquire  railroad  coal 
cars  for  use  in  transporting  coal  to  Unit 
No.  2  (“Unit  No.  2”)  of  a  steam  electric 
generating  plant  located  along  the  bank 
of  the  Pascagoula  River  in  Jackson 
County,  Mississippi  (“Want  Daniel”). 
Unit  No.  1  of  Plant  Daniel,  which 
currently  is  owned  by  Mississippi  Power 
Company  (“Mississippi”),  began  its 
commercial  operation  in  September 
1977.  Gulf  is  now  bearing  all  costs  of 
construction  of  Unit  No.  2,  which  is 
expected  to  commence  commercial 
operation  in  June  1981.  At  such  time,  the 
entire  plant,  consisting  of  both  units  and 
all  other  facilities  and  equipment,  will 
be  owned  as  tenants  in  common  by  Gulf 
and  Mississippi  with  each  company 
owning  an  undivided  50  percent  interest 
therein  (See  HCAR  No.  19696. 

September  28, 1976). 

Mississippi,  as  agent  for  Gulf,  has 
contracted  to  purchase  low  sulphur  coal 
to  be  mined  in  Utah  and  Colorado. 
Beginning  in  the  year  1980,  the  contract 
calls  for  the  delivery  of  800,000  tons 
annually  for  use  as  fuel  for  Unit  No.  2.  In 
the  opinion  of  Gulfs  management,  the 
most  economical  method  for  obtaining 
reliable  delivery  service  of  the  coal  is  by 
use  of  several  unit  trains  utilizing  cars 
specifically  constructed  so  that  each  will 
automatically  discharge  onto  the  coal 
pile  at  Plant  Daniel.  Cars  for  such 
specialized  unit  trains  are  not  furnished 
by  the  railroads,  but  rather  are  supplied 
by  the  shipper  with  the  railroads 
providing  the  locomotives  and  cabooses. 
A  total  of  approximately  230  cars  will  be 
required  for  the  handling  of  this  coal 
movement  for  use  in  the  operation  of 
Unit  No.  2. 

Gulfs  management  believes  that  the 
most  economical  method  of  providing 
the  required  cars  will  be  by  purchase 
thereof.  The  price  for  the  purchase  of  the 
cars  is  $33,720  per  car,  making  an 
aggregate  acquisition  cost  of  $7,755,600, 
plus  escalation  costs,  F.O.B.  Covington, 
Kentucky.  It  is  expected  that  delivery  of 
the  cars  will  begin  February  22, 1980. 
Payment  will  be  made  by  Gulf  within  15 
days  after  receiving  each  invoice.  There 
will  be  eight  invoices  covering  25  cars 
each  and  one  invoice  covering  30  cars. 

Gulf  and  Mississippi  currently  are 
negotiating  an  amendment  to  the  plan  of 
joint  ownership  of  Plant  Daniel  which  is 
expected  to  provide,  among  other  things, 
that  upon  commencement  of  commercial 


operation  of  Unit  No.  2  the  railroad  coal 
cars  purchased  by  Gulf  will  be  included 
as  facilities  to  be  jointly  owned  by  Gulf 
and  Mississippi. 

It  is  stated  that  no  state  commission 
and  no  federal  commission,  other  than 
this  Commission,  has  jurisdiction  over 
the  proposed  transaction.  Information  as 
to  fees  and  expenses  to  be  incurred  in 
connection  with  the  proposed 
transaction  is  to  be  Bled  by  amendment. 

Notice  is  further  given  that  any 
interested  person  may,  not  later  than 
February  4. 1980,  request  in  writing  that 
a  hearing  be  held  on  such  matter,  stating 
the  nature  of  his  interest,  the  reasons  for 
such  request,  and  the  issues  of  fact  or 
law  raised  by  said  application  which  he 
desires  to  controvert;  or  he  may  request 
that  he  be  notified  if  the  Commission 
should  order  a  hearing  thereon.  Any 
such  request  should  be  addressed: 
Secretary.  Securities  and  Exchange 
Commission,  Washington,  D.C  20549.  A 
copy  of  such  request  should  be  served 
personally  or  by  mail  upon  the  applicant 
at  the  above-stated  address,  and  proof 
of  service  (by  afHdavit  or,  in  case  of  an 
attorney  at  law,  by  certificate)  should  be 
nied  with  the  request.  At  any  time  after 
said  date,  the  application,  as  filed  or  as 
it  may  be  amended,  may  be  granted  as 
provided  in  Rule  23  of  the  General  Rules 
and  Regulations  promulgated  under  the 
Act,  or  the  Commission  may  grant 
exemption  from  such  rules  as  provided 
in  Rules  20(a)  and  100  thereof  or  take 
such  other  action  as  it  may  deem 
appropriate.  Persons  who  request  a 
hearing  or  advice  as  to  whether  a 
hearing  is  ordered  will  receive  any 
notices  or  orders  issued  in  this  matter, 
including  the  date  of.the  hearing  (if 
ordered)  and  any  postponements 
thereof. 

For  the  Commission,  liy  the  Division  of 
Corporate  Regulation,  pursuant  to  delegated 
authority. 

George  A.  Fitzsimmons, 

Secretary. 

[in  Doc.  80-1SS1  Filed  1-16-80: 8:45  am) 

BILLWO  CODE  SOIO-OI-M 

[Rel.  No.  34-16476;  File  No.  SR-MSE-79-23) 

Midwest  Stock  Exchange,  Inc.; 
Proposed  Rule  Change 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934, 15 
U.S.C.  788(b)(1).  as  amended  by  Pub,  L. 
No.  94-29, 16  (June  4, 1975),  notice  is 
hereby  given  that  on  December  18, 1979, 
the  Midwest  Stock  Exchange, 
Incorporated  (“MSE”)  filed  with-  the 
Securities  and  Exchange  Commission  a 
proposed  change  as  follows; 


Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  involves  an 
interpretation  of  Article  VIII  Rule  7  of 
the  MSE  regarding  just  and  equitable 
principles  of  trade.  Under  this 
interpretation,  the  trading  of  Intermarket 
Trading  System  (“ITS”)  cabinet  issues 
through  superior  markets  available  in 
other  ITS  marketplaces  would  be  a 
violation  of  Exchange  rules  regarding 
just  and  equitable  principles  of  trade. 
Specifically  the  MSE  has  adopted  the 
following  procedures  with  respect  to  the 
cabinet  trading  of  ITS  issues; 

1.  Prior  to  the  time  a  transaction  in  a 
cabinet  system  ITS  issue  is 
consummated  the  best  ITS  system  bid  or 
offer  at  the  quoted  size  as  displayed  at 
the  ITS  overhead  display  system  must 
be  satisfied,  if  superior  in  price. 

2.  Transactions  in  the  cabinet  system 
both  in  ITS  and  other  issues  will  be  on  a 
strict  time  priority  basis  as  reflected  by 
a  time  stamp  which  takes  place  at  the 
cabinet  All  transactions  in  cabinet 
system  issues  will  be  considered 
effective  subject  to  the  review  of  the 
overhead  display.  Therefore,  a  member 
who  is  in  the  process  of  reviewing  the 
overhead  display  after  having  had  his 
order  time  stamped  at  the  cabinet 
c£mnot  be  displaced  by  another  member 
who  enters  an  order  into  the  cabinet 
system  while  this  process  is  in  effect. 

MSB's  Statement  of  the  Basis  and 
Purpose  of  the  Proposed  Rule  Change 

The  basis  and  purpose  of  the 
foregoing  proposed  rule  change  is  as 
follows: 

The  Interpretation  of  the  Exchange 
rules  regarding  just  and  equitable 
principles  of  trade  recognizes  that 
because  of  granting  unlisted  trading 
privileges  to  this  Exdiange  in  777  NYSE 
issues  not  previously  available  for 
trading,  certain  problem  areas  may  arise 
due  to  the  fact  there  are  presently  no 
specialists  having  responsibilities  in  ITS 
cabinet  issues.  Therefore,  the  Committee 
on  Equity  Floor  Procedure  has  ordered 
an  additional  quote  montage  display 
installed  and  by  the  Notice  to  All  Floor 
Members  has  advised  that  any  trading 
of  ITS  Cabinet  issues  at  inferior  prices 
through  superior  markets  on  other 
exchanges  will  be  regarded  as  conduct 
or  proceeding  inconsistent  with  just  and 
equitable  principles  of  trade. 

The  interpretation  of  the  Exchange 
Rules  requiring  just  and  equitable 
principles  of  trade  in  the  instant  Notice 
to  Floor  Members  is  consistent  with 
Section  6(h)(5)  of  the  Act  since  it  relates 
to  the  prevention  of  fraudulent  and 
manipulative  acts  and  practices, 
promotes  just  and  equitable  principles 
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of  trade  and  the  development  of  a 
national  market  system,  and  in  general, 
protects  investors  and  the  public 
interest. 

Comments  Received  From  Members, 
Participants  or  Others  on  the  Proposed 
Rule  Change 

The  MSE  states  that  comments  have 
neither  been  solicited  nor  received  by  it 
with  respect  to  the  proposed  rule 
change. 

MSB’s  Statement  of  Burden  on 
Competition 

The  Midwest  Stock  Exchange,  Inc. 
does  not  believe  the  proposed  rule 
change  imposes  any  burden  on 
competition. 

The  foregoing  rule  change  has  become 
effective  pursuant  to  Section  19(b)(3)  of 
the  Securities  Exchange  Act  of  1934.  At 
any  time  within  sixty  days  of  the  date  of 
filing  of  this  proposed  rule  change,  the 
Commission  summarily  may  abrogate 
the  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Securities  Exchange  Act 
of  1934. 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
argiunents  concerning  the  foregoing. 
Persons  desiring  to  make  written 
submissions  should  ffle  six  copies 
thereof  with  the  Secretary  of  the 
Commission,  Securities  and  Exchange 
Commission,  Washington,  D.C.  20549. 
Copies  of  the  filing  with  respect  to  the 
foregoing  and  of  all  written  submissions 
will  be  available  for  inspection  and 
copying  in  the  Public  Reference  Room, 
1100  L  Street,  N.W.,  Washington,  D.C. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  the  file 
number  referenced  in  the  caption  above 
and  should  be  submitted  by  February  7, 
1980. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

George  A.  Fitzsimmons, 

Secretary. 

January  8, 1980. 

|FR  Doc.  80-1447  Filed  1-1S.80;  8:45  am] 

BILUNO  CODE  S010-01-M 


SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Disaster  Loan  Area  #1753] 

Kansas;  Declaration  of  Disaster  Loan 
Area 

Stanton,  GranL  Morton  and  Stevens 
Counties  and  adjacent  counties  within 
the  State  of  Kansas  constitute  a  disaster 
area  as  a  result  of  natural  disaster  as 
indicated: 

.n 


County 

Natural  disaster 

Data 

in/3o/7A-ioyai  /ta 

Eligible  persons,  firms  and 
organizations  may  file  applications  for 
loans  for  physical  damage  until  the  close 
of  business  on  July  3, 1980,  and  for 
economic  injury  imtil  the  close  of 
business  on  October  3, 1980,  at:  Small 
Business  Administration,  District  Office, 
110  East  Waterman  Street,  Wichita, 
Kansas  67202,  or  other  locally 
announced  locations. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008.) 

Dated:  January  4, 1980. 

William  H.  Mauk,  Jr., 

Acting  Administrator. 

(FR  Doc.  80-1451  Filed  1-16-80;  &-45  am] 

BILUNO  CODE  8025-01-M 


[Declaration  of  Disaster  Loan  Area  #1752] 

Nebraska;  Declaration  of  Disaster 
Loan  Area 

Boyd  County  and  adjacent  counties 
within  the  State  of  Nebaska  constitute  a 
disaster  area  as  a  result  of  natural 
disaster  as  indicated: 


County 

Natural  disaster 

Dates 

Boyd 

11/20.21  and 

Novemter  25, 1979 

Eligible  persons,  firms  and 
organizations  may  file  applications  for 
loans  for  physical  damage  until  the  close 
of  business  on  June  2, 1980,  and  for 
economic  injury  until  the  close  of 
business  on  September  2, 1980,  at:  Small 
Business  Administration,  District  Office, 
19th  and  Famum  Street  2nd  Floor, 
Omaha,  Nebraska  68102.  or  other  locally 
announced  locations. 

(Catalog  of  Federal  Domestic  Assistance 
Programs  Nos.  59002  and  59008.) 

Dated:  January  2, 1980. 

A.  Vernon  Weaver, 

Administrator. 

[FR  Doc.  80-1453  Filed  1-16-80;  8:45  am) 

BILUNO  CODE  802S-0t-M 


[Declaration  of  Disaster  Loan  Area  #1746] 

Puerto  Rico;  Declaration  of  Disaster 
Loan  Area 

San  Juan,  Carolina,  Toa  Baja, 
Bayamon,  Guaynabo,  Catado  and 
Corozal  Municipalities  and  adjacent 
municipalities  within  the 
Commonwealth  of  Puerto  Rico 
constitute  a  disaster  area  as  a  result  of 
heavy  rains  and  severe  flooding  which 
occurred  November  24-26, 1979. 

Eligible  persons,  firms  and 
organizations  may  file  applications  for 
loans  for  physical  damage  until  the  close 
of  business  on  February  14, 1980  and  for 
economic  injury  until  the  close  of 
business  on  Sept.  15, 1980  at:  Small 
Business  Administration,  District  Office, 
Chardon  and  Bolivia  Streets,  P.O.  Box 
1915,  Hato  Rey,  Puerto  Rico  00918,  or 
other  locally  announced  locations. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008.) 

Dated:  December  14, 1979. 

A.  Vernon  Weaver, 

Administrator. 

[FR  Doc.  80-1454  Filed  1-16-80;  645  am] 

BILUNO  CODE  S02S-01-M 


[Declaration  of  Disaster  Loan  Area  #1735] 

Virginia,  Declaration  of  Disaster  Loan 
Area;  Amendment  #1 

The  above  numbered  Declaration  (See 
44FR.  72253)  is  amended  by  adding  Isle 
of  Wight  County  and  adjacent  coimties 
or  independent  cities  as  a  result  of 
natural  disasters  as  indicated: 

County,  Natural  Disasters)  and  Dates 
Isle  of  Wight — ^Abnormally  heavy  rainfall 
during  planting  season  followed  by  drought 
in  the  summer;  Spring  and  summer  of  1979. 

Eligible  persons,  firms,  and 
organizations  may  file  applications  for 
loans  for  physical  damage  until  the  close 
of  business  on  June  4, 1980,  and  for 
economic  injury  the  close  of  business  on 
September  4, 1980,  at: 

Small  Business  Administration,  District 
Office,  Federal  Building — ^Room-3015,  400 
North  Eighth  Street,  Richmond,  Virginia 
23240. 

or  other  locally  announced  locations. 

(Catalog  of  Federal  Domestic  Assistance 
Programs  Nos.  59002  and  59008.) 

Dated:  January  4, 1980. 

William  H.  Mauk,  Jr., 

Acting  Administrator. 

[FR  Doc.  80-1452  Filed  1-18-80;  645  urn] 

BILLING  CODE  602S-01-M 
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DEPARTMENT  OF  STATE 

Agency  for  International  Development 

Board  for  l/rtemational  Food  and 
Agricultural  Development;  Meeting 

Pursuant  to  Executive  Order  11769 
and  the  provisions  of  Section  10(a),  (2), 
Pub.  L.  92-463,  Federal  Advisory 
Committee  Act,  notice  is  hereby  given  of 
the  thirty-fourth  meeting  of  the  Board  for 
International  Food  and  Agricultural 
Development  (BIFAD)  on  February  14, 
1980, 

The  purpose  of  the  meeting  is  to: 
receive  and  discuss  the  progress  reports 
of  the  Joint  Research  Committee  (JRC) 
and  the  Joint  Committee  for  Agricultural 
Development  (JCAD);  discuss  policy  and 
practice  relative  to  most  effective  means 
of  engaging  U.S.  Universities  in 
agriculture  development  assistance 
programs;  and  consider  nominations  for 
appointments  to  vacancies  on  JRC  and 
JCAD. 

The  meeting  will  begin  at  9:00  a.m. 
and  adjourn  at  1:00  p.m.;  and  will  be 
held  in  Room  1107  New  State 
Department  Building,  22nd  and  C 
Streets,  N.W.,  Washington,  D.C.  The 
meeting  is  open  to  the  public.  Any 
interested  person  may  attend,  may  file 
written  statements  with  the  Board 
before  or  after  the  meeting,  or  may 
present  oral  statements  in  accordance 
with  procedures  established  by  the 
Boar^  and  to  the  extent  the  time 
available  for  the  meeting  permits.  An 
escort  from  the  “C”  Street  Information 
Desk  (Diplomatic  Entrance)  will  conduct 
you  to  the  meeting  room. 

Dr.  Erven  J.  Long,  Director,  Office  of 
Title  XII  Coordination  and  University 
Relations,  Development  Support  Bureau, 
A.I.D.,  is  designated  as  A.I.D.  Advisory 
Committee  Representative  at  the 
meeting.  It  is  suggested  that  those 
desiring  further  information  write  to  him 
in  care  of  the  Agency  for  International 
Development,  State  Department, 
Washington,  D.C.  20523,  or  telephone 
him  at  (703)  235-8929. 

Dated:  January  11, 1980. 

Or.  Er\'en  ).  Long, 

A.I.D.  Advisory  Committee  Representative, 
Board  for  International  Food  and  Agricultural 
Development 

IKR  Doc  eo-149S  Filed  1-16-80;  8:45  am| 

BILLma  COOC  47I0-02-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Highway  Administration 
[Notice  Na  79-81 

PoHcy  on  Citizens  Band  Radios 

agency:  Federal  Highway 
Administration  (FHWA),  DOT. 

ACTION:  Notice  of  Policy  Statement  on 
the  use  of  Citizens  Band  Radios. 

summary:  Notice  is  hereby  given  that 
(1)  the  Federal  Motor  Carrier  Safety 
Regulations  (FMCSR)  do  not  prohibit  the 
use  of  citizens  band  (CB)  radios  in 
commercial  motor  vehicles  operating  in 
interstate  or  foreign  commerce,  and  (2) 
because  the  CB  radio,  as  an  in-vehicle 
communication  system,  can  offer  a 
significant  contribution  to  safety  and 
emergency  service  on  the  highways,  it  is 
Federal  policy  to  encourage  its  use  to 
support  this  goal. 

FOR  FURTHER  INFORMATION  CONTACT. 

Mr.  Gerald  J.  Davis,  Chief,  Regulations 
Development  Branch,  Bureau  of  Motor 
Carrier  Safety  (202-426-9767);  Mrs. 
Kathleen  S.  Markman,  Office  of  the 
Chief  Counsel  (202-426-0824);  Federal 
Highway  Administration,  Department  of 
Transportation,  Washington,  D.C.  20590. 
Office  hours  are  from  7:45  a.m.  to  4:15 
p.m.  ET,  Monday  through  Friday. 
SUPPLEMENTARY  INFORMATION:  Two 
public  meetings  were  held  in  response  to 
a  petition  for  rulemaking  and  to  a 
number  of  inquiries  received  concerning 
the  action  certain  motor  carriers  of 
passengers  for  hire  have  taken 
prohibiting  the  use  of  CB  radios  on 
intercity  buses.  (44  FR  12793,  March  8, 
1979).  These  meetings  were  conducted 
jointly  by  the  Federal  Highway  _ 
Administration’s  Bureau  of  Motor 
Carrier  Safety  and  the  National 
Highway  Traffic  Safety  Administration 
(NHTSA)  on  April  10, 1979,  in 
Washington,  D.C.,  and  on  April  7, 1979, 
in  Salt  Lake  City,  Utah,  to  allow 
interested  persons  the  opportunity  to 
present  their  Views  on  this  subject.  In 
addition  to  the  testimony  given  at  the 
meetings,  additional  data  were 
submitted  to  the  public  docket.  All 
comments  were  reviewed. 

The  FHWA’s  authority  in  this  area  is 
limited  to  the  extent  that  it  can  be 
shown  by  meaningful  evidence  that  CB 
radios  have  a  direct  effect  on  the  safety 
of  operation  of  a  motor  vehicle. 

Adequate  evidence  of  this  nature  did 
not  surface  from  the'  data  submitted  at 
the  meeting  or  subsequent  thereto. 

The  Department  of  Transportation, 
the  Interstate  Commerce  Commission, 
and  the  Federal  Communications 
Commission  have  adopted  a  Federal 
policy  that  the  CB  radio  can  ofier  a 


significant  contribution  to  safety  and 
service  on  the  highways  and  encourage 
its  use  to  promote  highway  safety  and 
service.  Inherent  in  this  Federal  policy  is 
the  understanding  that  CB  radios  will  be 
used  is  a  lawful  manner  within  the  spirit 
and  the  letter  of  the  Federal 
Communications  Commission’s  Rules 
and  Regulations  and  not  for  avoidance 
of  State  and  local  highway  enforcement 
and  surveillance  activities.  Various 
State  police  organizations  have  publicly 
supported  the  use  of  CB  radios  by  truck 
drivers.  They  point  out  that  the  benefits 
accrued  through  the  use  of  CB  radios  by 
truck  drivers  outweigh  their  abuse, 
through  notification  of  wrongway 
drivers,  erratic  behavior  by  drivers 
under  the  influence  of  alcohol,  criminal 
activity  underway,  and  the  need  for 
emergency  care  at  the  accident  site. 

Section  392.62  of  the  FMCSR 
addresses  the  issue  of  driver  distraction 
while  driving  a  bus  by  prohibiting^ 
unnecessary  conversation  or  other 
activities  tending  to  distract  the  drivers 
attention  from  the  operation  of  such  a 
vehicle.  Even  minor  distractions  can 
result  in  loss  of  vehicle  control  and 
crashes,  with  a  high  potential  for  loss  of 
life  and  bodily  injury,  while  transporting 
passengers.  Tlie  use  of  CB  radios  for 
other  than  emergency  purposes  is  not 
condoned. 

In  view  of  the  above,  the  petition 
requesting  that  a  carrier  be  required  to 
permit  the  use  of  CB  radios  in  buses  will 
be  denied.  This  denial,  however,  does 
not  preclude  the  lawful  use  of  CB  radios 
for  purposes  of  safety  in  aU  commercial 
motor  vehicles  operating  in  interstate  or 
foreign  commerce. 

Issued  on:  January  9, 1980. 

Robert  A.  Kaye, 

Director,  Bureau  of  Motor  Carrier  Safety. 

|FR  Doc.  80-1214  Filed  1-16-80;  8:45  am] 

BILLING  CODE  4910-2Z-M 


[Docket  No.  78-15T1 

Tolls  on  Bridges  Owned  by  the 
Delaware  River  Port  Authority 

Order  of  the  Administrator 

On  May  8, 1979,  the  Administrator 
reaffirmed  his  March  20, 1979,  Order 
which  held  that  pursuant  to  the 
recommendation  of  the  Federal 
Highway  Administration  (FHWA) 
Investigation  Team,  the  February  1, 

1978,  toll  increases  on  bridges  owned  by 
the  Delaware  River  Port  Authority 
(DRPA)  are  reasonable  and  just  and  that 
no  formal  administrative  hearing  needed 
to  be  held.  The  Orders  dismissed  the 
complaints  of  the  Automobile  Club  of 
Southern  New  Jersey  (Auto  Club),  Mr. 
Henry  Ward,  Mr.  Harry  Wilson.  Mr. 
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John  T.  Chesluk,  and  Mr.  David 
CreskofT. 

The  last  paragraph  of  the  May  8, 1979, 
Order  reads  as  follows: 

It  is  further  found  that  in  accordance  with 
the  Toll  Bridge  Procedural  Rules,  49  CFR 
310.16,  this  Order  shall  be  in  e^ect  for  a 
period  of  3  years,  measured  from  February  1, 
1978,  the  date  the  new  toll  rates  went  into 
effect. 

The  Toll  Bridge  Procedural  Rules, 
section  310.16  of  49  CFR,  provides  that 
the  Administrator  in  his  final  decision 
shall  state  the  length  of  time  the  Order 
will  be  in  effect,  which  shall  be  not  less 
than  2  nor  more  than  3  years  from  the 
date  the  toll  rate  ordered  goes  into 
effect. 

The  DRPA  questioned  the  authority  of 
the  Administrator  to  impose,  under  this 
section,  an  effective  period  requirement 
on  these  toll  rates  where  the  rates  were 
held  reasonable  and  just,  and  no  formal 
hearing  was  held. 

Therefore,  the  Administrator  by  an 
Order  of  June  25, 1979,  requested 
comments  from  the  parties  on  whether 
the  Administrator,  in  this  proceeding, 
has  the  authority  under  49  CFR  310.16  to 
require  that  the  present  toll  schedule 
remain  in  effect  for  a  period  of  3  years 
as  set  forth  in  the  last  paragraph  of  his 
May  8, 1979,  Order,  and  if  such  authority 
exists,  whether  the  requirement  should 
be  imposed  in  this  matter.  Comments 
were  received  from  DRPA,  the  Auto 
Club,  Mr.  Henry  Ward,  and  public 
counsel. 

I.  Does  the  Administrator's  Authority 
Under  49  CFR  310.16  to  Freeze  Toll  Rates 
Apply  in  This  Proceeding? 

It  is  DRPA’s  position  that  section 
310.16  of  the  Bridge  Toll  Procedural 
Rules  does  not  authorize  the 
Administrator  to  order  DRPA  to 
maintain  its  toll  rates  at  the  current 
levels  for  a  period  of  3  years  except 
where  the  toll  rates  are  found 
unreasonable  and  unjust.  Also,  that  the 
Administrator’s  Orders  of  March  20, 

1979,  and  May  8, 1979,  which  confirmed 
the  reasonableness  and  justness  of  the 
current  rates  was  no  more  than  a 
determination  pursuant  to  49  CFR  310.7 
that  there  were  no  grounds  for  an 
adjudicatory  hearing. 

On  the  other  hand,  the  Auto  Club,  Mr. 
Henry  Ward,  and  public  counsel  are  of 
the  opinion  that  the  Administrator  has 
the  authority  under  section  310.16  to 
include  in  his  Order  a  length  of  time  the 
tolls  will  be  in  effect.  The  Auto  Club 
states  that  since  the  Administrator  has 
the  power  to  rule  a  toll  schedule  as 
unreasonable  and  unjust  (section  310.1), 
it  necessarily  follows  that  he  has  the 
power  to  rule  the  rates  fair  and 
equitable  and  set  the  time  for  which  the 


fair  and  equitable  rates  can  stay  in 
effect. 

The  public  counsel  argues  that  the 
•‘appropriate  Order”  in  section  310.7 
(when  the  Administrator  determines 
that  no  grounds  for  adjudication  exist, 
an  “appropriate  Order”  will  be  served 
on  all  parties)  is  the  same  as  the  “frnal 
Order”  referred  to  in  section  310.16  (the 
"Bnal  Order”  shall  state  the  length  of 
time  the  Order  will  remain  in  effect). 
Further,  the  public  counsel  says  that  the 
Administrator’s  decision  under  section 
310.7  is  similar  to  that  of  the  court 
decision  on  a  motion  for  summary 
judgment.  In  other  words,  if  no  facts  are 
in  dispute,  the  Administrator  makes  the 
decision  on  the  record. 

The  Administrator  agrees  with  public 
counsel  that  his  May  8  Order  is  in  the 
nature  of  a  final  Order  (in  fact,  it  was  so 
labeled)  and  the  effective  period 
requirement  on  the  toll  schedule  in 
section  310.16  can  be  applied.  The 
record  in  this  proceeding  is  almost  as 
complete  a  record  as  could  have  been 
developed  at  a  formal  hearing  before  an 
Administrative  Law  Judge.  The 
Administrator  in  his  March  20  Order 
stated  that  “in  a  sense,  from  the  record 
compiled,  the  team  has  conducted  an 
administrative  hearing.”  The 
Administrator  concluded  that  no  formal 
hearing  was  needed  because  there  were 
no  material  facts  in  dispute,  not  because 
there  was  insufficient  evidence  to  make 
a  judgment.  Indeed,  the  Administrator, 
while  accepting  the  team's 
recommendation  that  the  tolls  were  just 
and  no  hearing  need  be  held, 
nevertheless,  issued  an  opinion  using 
much  different  rationale  than  the  team 
in  reaching  his  conclusion.  Having 
considered  the  record  developed  by  the 
Investigation  Team  as  equal  to  a  full 
hearing  record,  and  holding  that,  based 
on  the  record,  the  toll  rates  are 
reasonable,  it  would  now  seem  illogical 
to  conclude  that  section  310.16  should 
not  apply  here,  merely  because  h£  did 
not  Hnd  the  tolls  imreasonable.  The 
Administrator’s  March  20  and  May  8 
Orders  are  a  “final  decision”  within 
section  310.16. 

DRPA’s  position  that  the 
Administrator  must  frnd  the  tolls 
unreasonable  and  order  new  tolls  before 
section  310.16  can  be  applied  is  not 
logical  in  a  case  such  as  this  where  from 
a  fully  developed  record,  the 
Administrator  justified  the 
reasonableness  of  the  tolls  by 
explanatory  opinion  rather  than  a 
summary  dismissal  Order.  Under 
DRPA’s  reasoning,  the  Administrator 
could  not  apply  section  310.16  in  a  case 
where  the  tolls  were  found  reasonable 
which  went  through  the  entire 


administrative  process  (Administrative 
Judge  appointed,  hearing  held, 
recommended  decision  issued,  decision 
adopted  or  rejected,  etc.).  The  toll 
authority  could  then  order  a  new  toll 
schedule  in  effect  with  new  complaints 
and  the  entire  lengthy  process  would 
begin  anew.  This  result  would  defeat  the 
main  purpose  of  section  310.16,  which  is 
to  decrease  the  number  of  proceedings 
and  complaints  received  as  soon  as  a 
toll  schedule  became  effective.  (42  FR 
2964  (Jan.  14, 1977).) 

Thus,  it  is  the  conclusion  of  the 
Administrator  that  the  May  8, 1979, 
Order  finding  the  toll  schedule 
reasonable  and  just  is  a  final  decision 
within  section  310.16  and  the  time 
limitation  of  effectiveness  of  the  tolls 
can  be  applied. 

n.  Should  the  Section  310.16  Requirement 
Be  Imposed  in  This  Case? 

On  this  issue,  it  is  DRPA’s  position 
that  the  record  in  this  case  does  not 
support  a  3-year  freeze  on  toll  rates 
because  there  was  no  evidence 
concerning  projections  of  how  long  the 
currently  reasonable  and  just  tolls 
should  remain  in  effect.  The  public 
counsel  agrees  with  this  position 
because  to  support  the  imposition  of  a 
toll  rate  for  3  years  the  Administrator 
would  have  to  state  that  the  present 
tolls  will  be  sufficient  to  cover  DRPA’s 
expenses  for  the  subsequent  3  years, 
and  further  that  the  record  here 
indicates  that  the  DRPA  is  depleting  its 
equity  reserve  in  order  to  meet  current 
needs.  The  Auto  Club  and  Mr.  Ward 
take  the  position  that  the  3-year  freeze 
should  be  imposed  in  this  proceeding. 

On  this  point  the  Administrator 
concludes  that  the  record  is  sufficient  to 
project  the  future  income  from  the 
increased  toll  rates  and  enable  him  to 
make  a  determination  as  to  the  period  of 
time  the  current  toll  rates  must  stay  in 
effect. 

The  Administrator  in  his  March  20 
Order,  page  10,  in  discussing  the  need 
for  the  toll  increase  referred  to 
Attachment  6  of  the  Investigation 
Team’s  report  which  revealed  DRPA’s 
allegations  of  “losses”  amounting  to  $1 
million  in  1976  and  $2  million  in  1977 
and  projections  to  $7.2  million  in  1978. 
These  deficits  have  the  effect  of 
reducing  the  Authority’s  equity  Balances 
(reserves).  Figure  4  of  Attachment  6 
indicates  that  without  the  toll  increase 
the  equity  balances  would  be  $4  million 
in  1979  and  minus  $4.3  million  in  1980 
and  with  the  toll  increase  $11.5  million 
in  1979  and  $7.2  million  in  1980.  There 
are  no  projections  beyond  1980.  The 
Administrator  further  concluded  in  that 
Order  that  it  was  reasonable  for  the 
DRPA  to  maintain  a  reserve  of  sufficient 
funds  to  take  care  of  large  capital 
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expenditures.  The  Administrator  hnds 
from  the  evidence  that  the  equity 
reserves  of  DRPA  will  be  sufHcient  at 
least  through  1980.  Therefore,  based  on 
this  evidence  and  because  there  are  no 
projections  beyond  1980,  the 
Administrator  will  amend  the  last 
paragraph  of  his  final  Order  of  May  8, 
1979,  to  limit  the  effective  period  of  the 
toll  schedule  for  a  period  of  2  years, 
measured  from  February  1, 1978,  the 
date  the  new  toll  rates  went  into  effect. 

Therefore,  the  Administrator’s  Order 
of  May  8, 1979,  is  amended  to  read  as 
follows: 

It  is  further  found  that  in  accordance  with 
the  Toll  Bridge  Procedural  Rules.  49  CFR 
310.16,  this  Order  shall  be  in  effect  for  a 
period  of  2  years,  measured  from  February  1. 
1978,  the  date  the  new  toll  rates  went  into 
effect 

All  other  findings  and  conclusions  in 
the  March  20, 1979,  and  May  8, 1979, 
Orders  would  remain  in  full  force  and 
effect 

Issued  this  31st  day  of  December,  1979. 
Karl  S.  Bowers, 

Federal  High  way  Administrator, 

IFR  Doc  SO-1278  Filed  l-lS-80;  8:4S  am| 

BUJJNQ  CODE  4910-22^ 


DEPARTMENT  OF  THE  TREASURY 

Office  of  the  Secretary 

Treasury  Small  Business  Advisory 
Committee  Meeting 

Pursuant  to  the  Federal  Advisory 
Committee  Act  Public  Law  92-263, 
notice  is  hereby  given  that  a  meeting  of 
the  Treasury  Small  Business  Advisory 
Committee  will  be  held  on  February  4 
and  5. 1980,  at  the  Main  Treasury 
Building,  15th  and  Pennsylvania 
Avenue,  N.W.,  Washington,  D.C.,  and 
the  Internal  Revenue  Service  Building. 
1111  Constitution  Avenue,  N.W. 
Washington,  D.C. 

The  Committee  was  formed  to  provide 
a  means  of  communication  between  the 
small  business  community  and  Treasury 
officials  on  numerous  economic  issues, 
including  capital  formation,  tax  policy, 
tax  administration  and  governmental 
regulations.  At  this  meeting  the 
Committee  will  discuss  mter  alia  the 
implementation  and  follow-up  of  the 
recommendations  and  reports  from  the 
White  House  Conference  on  Small 
Business. 

The  meeting  will  be  open  to  the 
public.  A  limited  number  of  seats  will  be 
available  on  a  ffrst-come,  first-serve 
basis.  In  order  to  facilitate  admittance, 
persons  interested  in  attending  are 
asked  to  call  566-3887  so  that 


confirmation  of  space  and  access 
procedures  oan  be  provided. 

Interested  persons  may  ffle  a  written 
statement  with  the  Committee  before, 
during  and  after  the  meeting.  The 
Chairman  will,  as  time  permits, 
entertain  oral  comments  from  members 
of  the  public  attending  the  meeting. 
Persons  interested  in  making  oral 
statements  are  asked  to  call  566-3887 
before  5:00  p.m.  on  February  1. 

Miiiutes  of  the  meeting  will  be 
available  on  request  from  the  Treasury 
Small  Business  Advisory  Committee 
thirty  days  after  the  meeting. 

Inquiries  may  be  directed  to  Paul  L 
Lee,  Executive  Assistant  to  the  Deputy  ' 
Secretary,  Department  of  the  Treasury, 
Main  Treasury  Building,  Room  3327, 15th 
and  Pennsylvania  Avenue,  N.W., 
Washington,  D.C.  20220,  telephone  (202) 
566-3887. 

Dated:  January  11, 1980. 

Robert  Carswell, 

Deputy  Secretary. 

[FR  Doc.  80-1640  Filed  1-16-80;  8:45  am] 

NLUNQ  CODE  4810-2S-M 


VETERANS  ADMINISTRATION 

Availability  of  Summary  Report  of  38 
U.S.C.  219  Program  Evaluation 

Notice  is  hereby  given  that  the 
program  evaluation  of  the  Veterans 
Administration’s  Mortgage  Credit 
Assistance  Program  (VA  Home  Loan) 
has  been  completed. 

Single  copies  of  the  Mortgage  Credit 
Assistance  Program  evaluation  are 
available  free.  Reproduction  of  multiple 
copies  can  be  arranged  at  the  user’s 
expense. 

Direct  inquiries,  specifying  the  name 
of  the  program  evaluation  desired,  to 
Mr.  Errol  D.  Clark,  Director,  Program 
Evaluation  and  Appraisal  Service, 
Veterans  Administration  (074),  810 
Vermont  Avenue,  NW.,  Washington, 
D.C.  20420. 

Dated:  January  10, 1980. 

By  direction  of  the  Administrator: 

Rufus  H.  Wilson, 

Deputy  Administrator. 

[FR  Doc.  80-1522  Filed  1-18-80;  8:45  am] 

8IUJNG  CODE  832(H)1-M 


INTERSTATE  COMMERCE 
COMMISSION 

[MC-14861 

Released  Rates  Application 

agency:  Interstate  Commerce 
Commission. 


action:  Released  Rates  Application  No. 
MC-1486. _ 

SUMMARY:  National  Bus  Traffic 
Association,  Inc.,  for  and  on  behalf  of 
carriers  parties  to  their  tariff.  National 
Express  Tariff  ICC  NBTA-600,  seeks 
authority  to  further  amend  Released 
Rates  Order  No.  MC-293,  as  amended, 
applying  on  express  service.  The 
proposed  amendments  are:  (1)  to 
increase  the  base  rate  released 
valuation  to  $100  per  shipment  or  $50 
per  piece,  whichever  is  greater;  (2)  to 
change  the  excess  value  charge  to  $.25 
for  each  $100  or  fraction  thereof  of  value 
in  excess  of  $100  per  shipment  or  $50  per 
piece,  whichever  is  greater,  but  not 
exceeding  $500;  (3)  to  add  an  excess 
value  charge  of  $1.00  plus  $.50  for  each 
$100  or  fraction  thereof  of  value  in 
excess  of  $500,  but  not  exceeding  $1,000; 
and  (4)  add  a  restriction  against  the 
transportation  of  any  shipment  declared 
or  released  to  a  value  in  excess  of 
$1,000. 

ADDRESSES:  Anyon  seeking  copies  of 
this  application  should  contact:  Mr.  John 
A.  Grady,  President.  National  Bus 
Traffic  Association.  Inc.,  1725  K  Street, 
N.W.,  Washington,  DC  20006. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mrs.  Clara  Cheslock,  Bureau  of  Traffic, 
Interstate  Commerce  Commission, 
Washington,  DC  20423,  Telephone:  (202) 
275-7447. 

SUPPLEMENTARY  INFORMATION:  Relief  is 
sought  from  49  U.S.C.  10730  and  11707, 
formerly  Sections  20(11)  and  219  of  the 
Interstate  Commerce  Act,  to  publish 
rates  based  upon  released  value  on 
express  service  in  National  Bus  Traffic 
Association,  Inc.  Tariff  ICC  NBTA-600. 
Agatha  L.  Mergenovich, 

Secretary. 

[FR  Doc.  80-1528  Filed  1-18-80;  6:45  am] 

BILUNG  CODE  703S-01-H 


Permanent  Authority  Decisions; 
Decision-Notice 

The  following  applications,  filed  on  or 
after  March  1, 1979,  are  governed  by 
Special  Rule  247  of  the  Commission’s 
Rules  of  Practice  (49  CFR  1100.247). 
These  rules  provide,  among  other  things, 
that  a  petition  for  intervention,  either  in 
support  of  or  in  opposition  to  the 
granting  of  an  application,  must  be  filed 
with  the  Commission  within  30  days 
after  the  date  notice  of  the  application  is 
published  in  the  Federal  Register. 
Protests  (such  as  were  allowed  to  filings 
prior  to  March  1, 1979)  will  be  rejected. 
A  petition  for  intervention  without  leave 
must  comply  with  Rule  247(k)  which 
requires  petitioner  to  demonstrate  that  it 
(1)  holds  operating  authority  permitting 
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performance  of  any  of  the  service  which 
the  applicant  seeks  authority  to  perform, 

(2)  has  the  necessary  equipment  and 
facilities  for  performing  that  service,  and 

(3)  has  performed  service  within  the 
scope  of  the  application  either  (a)  for 
those  supporting  the  application,  or,  (b) 
where  the  service  is  not  limited  to  the 
facilities  of  particular  shippers,  from  and 
to,  or  between,  any  of  the  involved 
points. 

Persons  unable  to  intervene  under  rule 
247(k)  may  file  a  petition  for  leave  to 
intervene  under  Rule  247(1)  setting  forth 
the  specific  grounds  upon  which  it  is 
made,  including  a  detailed  statement  of 
petitioner’s  interest,  the  particular  facts, 
matters,  and  things  relied  upon, 
including  the  extent,  if  any,  to  which 
petitioner  (a)  has  solicited  the  traffic  or 
business  of  those  supporting  the 
application,  or,  (b)  where  the  identity  of 
those  supporting  Uie  application  is  not 
included  in  the  published  application 
notice,  has  solicited  traffic  or  business 
identical  to  any  part  of  that  sought  by 
applicant  within  the  affected 
marketplace.  The  Commission  will  also 
consider  (a)  the  nature  and  extent  of  the 
property,  financial,  or  other  interest  of 
the  petitioner,  (b)  the  effect  of  the 
decision  which  may  be  rendered  upon 
petitioner’s  interest,  (c)  the  availability 
of  other  means  by  which  the  petitioner’s 
interest  might  be  protected,  (d)  the 
extent  to  which  petitioner’s  interest  will 
be  represented  by  other  parties,  (e)  the 
extent  to  which  petitioner’s  participation 
may  reasonably  be  expected  to  assist  in 
the  development  of  a  sound  record,  and 
(f)  the  extent  to  which  participation  by 
the  petitioner  would  broaden  the  issues 
or  delay  the  proceeding. 

Petitions  not  in  reasonable 
compliance  with  the  requirements  of  the 
rule  may  be  rejected.  An  original  and 
one  copy  of  the  petition  to  intervene 
shall  be  filed  with  the  Commission 
indicating  the  specific  rule  under  which 
the  petition  to  intervene  is  being  filed, 
and  a  copy  shall  be  served  concurrently 
upon  applicant’s  representative,  or  upon 
applicant  if  no  representative  is  named. 

Section  247(f)  provides,  in  part,  that 
an  applicant  which  does  not  intend  to 
timely  prosecute  its  application  shall 
promptly  request  that  it  be  dismissed, 
and  that  failure  to  prosecute  an 
application  under  Ae  procedures  of  the 
Commission  will  result  in  its  dismissal. 

If  an  applicant  has  introduced  rates  as 
an  issue  it  is  noted.  Upon  request,  an 
applicant  must  provide  a  copy  of  the 
tentative  rate  schedule  to  any 
protestant. 

Further  processing  steps  will  be  by 
Commission  notice,  decision,  or  letter 
which  will  be  served  on  each  party  of 
record.  Broadening  amendments  will  not 


be  accepted  after  the  date  of  this 
publication. 

Any  authority  granted  may  reflect 
administrative  acceptable  restrictive 
amendments  to  the  service  proposed 
below.  Some  of  the  applications  may 
have  been  modified  to  conform  to  the 
Commission’s  policy  of  simplifying 
grants  of  operating  authority. 

Findings 

With  the  exception  of  those 
applications  involving  duly  noted 
problems  (e.gs.,  unresolved  conunon 
control,  unresolved  fitness  questions, 
and  jurisdictional  problems)  we  find, 
preliminarily,  that  each  common  carrier 
applicant  has  demonstrated  that  its 
proposed  service  is  required  by  the 
present  and  future  public  convenience 
and  necessity,  and  that  each  contract 
carrier  applicant  qualifies  as  a  contract 
carrier  and  its  proposed  contract  carrier 
service  will  be  consistent  with  the 
public  interest  and  the  transportation 
policy  of  49  U.S.C.  10101.  Each  applicant 
is  fit,  willing,  and  able  properly  to 
perform  the  service  proposed  and  to 
conform  to  the  requirements  of  Title  49, 
Subtitle  IV,  United  States  Code,  and  the 
Commission’s  regulation.  Except  where 
specifically  noted,  this  decision  is 
neither  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  environment  nor  a  major 
regulatory  action  under  the  Energy 
Policy  and  Conservation  Act  of  1975. 

In  those  proceedings  containing  a 
statement  or  note  that  duel  operations 
are  or  may  be  involved  we  find, 
preliminarily  and  in  the  absence  of  the 
issue  being  raised  by  a  petitioner,  that 
the  proposed  dual  operations  are 
consistent  with  the  public  interest  and 
the  transportation  policy  of  49  U.S.C 
10101  subject  to  the  right  of  the 
Commission,  which  is  expressly 
reserved,  to  impose  such  terms, 
conditions  or  limitations  as  it  finds 
necessary  to  insure  that  applicant’s 
operations  shall  conform  to  the 
provisions  of  49  U.S.C.  10930(a) 

[formerly  section  210  of  the  Interstate 
Commerce  Act.) 

In  the  absence  of  legally  sufficient 
petitions  for  intervention,  filed  on  or 
before  February  19, 1980,  (or,  if  the 
application  later  becomes  imopposed), 
appropriate  authority  will  be  issued  to 
each  applicant  (except  those  with  duly 
noted  problems)  upon  compliance  with 
certain  requirements  which  will  be  set 
forth  in  a  notification  of  effectiveness  of 
the  decision-notice.  To  the  extent  that 
the  authority  sought  below  may 
duplicate  an  applicant’s  other  authority, 
such  duplication  shall  be  construed  as 
conferring  only  a  single  operating  right. 


Applicants  must  comply  with  all 
specific  conditions  set  forth  in  the 
following  decision-notices  within  30 
days  after  publication,  or  the  application 
shall  stand  denied. 

Note. — ^All  applications  are  for  authority  to 
operate  as  a  common  carrier,  by  motor 
vehicle,  in  interstate  or  foreign  commerce, 
over  irregular  routes,  except  as  otherwise 
noted. 

Volume  No.  233 

Decided:  December  3, 1979. 

By  the  Commission  Review  Board  Number 
2,  Members  Boyle,  Eaton  and  Liberman. 

MC 14215  (Sub-49F),  filed  June  18, 

1979.  Applicant  SMITH  TRUCK 
SERVICE,  INC.,  P.O.  Box  1329, 
Steubenville,  OH  43952.  Representative: 
John  L  Alden,  1396  West  Fifth  Ave.,  P.O. 
Box  12241,  Columbus,  OH  43212. 
Transporting  lumber  and  composition 
board,  from  Ashtabula,  OH,  to  points  in 
DE.  IL.  IN.  KY.  MD.  MI.  NJ,  NY.  PA.  VA. 
and  WV.  (Hearing  site:  Columbus,  OH, 
or  Washington,  DC.) 

MC  14215  (Sub-50F).  filed  June  18, 

1979.  Applicant:  SMITH  TRUCK 
SERVICE,  INC.,  P.O.  Box  1329, 
Steubenville.  OH  43952.  Representative: 
John  L  Alden,  1396  West  Fifth  Ave.,  P.O. 
Box  12241,  Columbus,  OH  43212. 
Transporting  (1)  iron  and  steel  articles, 
from  Steubenville.  OH,  and  Weirton, 

WV.  to  points  in  CT.  IL.  IN.  KY.  MA, 

MD.  NJ.  NY,  OH,  and  PA;  and  (2) 
materials  and  supplies  used  in  the 
manufacture  of  iron  and  steel  articles 
(except  commodities  in  bulk,  in  tank 
vehicles),  in  the  reverse  direction. 
(Hearing  site:  Columbus,  OH,  or 
Washington,  DC.) 

MC  52704  (Sub-235F),  filed  June  14, 
1979.  Applicant:  GLENN  McCLENDON 
TRUCKING  COMPANY.  INC.,  P.O.  Box 
“H”,  LaFayette,  AL  36862. 

Representative:  Archie  B.  Culbreth, 

Suite  202,  2200  Century  Parkway, 

Atlanta,  GA  30345.  Transporting  (l)(a) 
charcoql  (except  in  bulk),  and  (b)  lighter 
fluid,  hickory  chips,  fireplace  logs,  and 
vermiculite,  in  mixed  loads  with 
charcoal,  fi'om  the  facilities  of  The 
Kingsford  Company  at  or  near  Dothan, 
AL,  to  points  in  MD,  and  DC;  and  (2) 
materials  and  supplies  used  in  the 
manufacture  and  preparation  of  the 
conunodities  named  in  (l)(a)  and  (b) 
above,  in  the  reverse  direction.  (Hearing 
site:  Atlanta,  GA.) 

MC  61445  (Sub-14F),  filed  June  15. 

1979.  Applicant:  CONTRACTORS 
TRANSPORT  CORP.,  5800  Farrington 
Ave.,  Alexandria,  VA  22304. 
Representative:  Daniel  B.  Johnson,  4304 
East-West  Highway.  Washington,  DC 
20014.  Transporting  (1)  cranes, 
draglines,  backhoes,  shovels,  and 
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loaders,  and  machinery,  attachments, 
accessories,  and  parts  the  commodities 
in  (1)  above,  between  those  points  in  the 
United  States  in  and  east  of  IL,  KY,  TN, 
MS,  and  WI.  restricted  to  the 
transportation  of  traffic  originating  at  or 
destined  to  the  facilities  of  (a)  Gleason 
Equipment,  Inc.;  (b)  Gleason  Crane 
Rental,  Inc.,  and  (c)  Gleason  Service, 

Inc.  (Hearing  site:  Chicago,  IL) 

MC  73165  (Sub-482F),  filed  June  19, 
1979.  Applicant:  EAGLE  MOTOR  LINES, 
INC.,  830  33rd  St.,  North,  Birmingham, 
AL  35201.  Representative:  R.  Cameron 
Rollins,  P.O.  Box  11086,  Birmingham,  AL 
35202.  Transporting  (1)  switch  ties, 
bridge  timbers,  crossing  panels,  poles, 
posts,  and  wood  products,  and  (2)  parts 
and  accessories  for  the  commodities 
named  in  (1)  above,  from  the  facilities  of 
Century  Forest  Products,  at  or  near 
Lufkin,  TX,  to  points  in  the  United  States 
(except  AK  and  HI],  restricted  to  the 
transportation  of  traffic  originating  at 
the  named  facilities.  (Hearing  site:  New 
Orleans,  LA,  or  Dallas,  TX.) 

MC  106074  (Sub-119F),  filed  June  18, 
1979.  Applicant:  B  &  P  MOTOR  LINES, 
INC.,  Shiloh  Road  and  U.S.  Highway 
221,  South,  Forest  City,  NC  28043.  ' 
Representative:  Clyde  W.  Carver,  P.O. 
Box  720434,  Atlanta,  GA  30328. 
Transporting  new  furniture  and 
furniture  parts,  fiom  points  in  NC  and 
VA,  to  points  in  AZ,  CA,  and  NV. 
(Hearing  site:  San  Francisco,  CA,  or 
Washington,  DC.) 

Note. — Dual  operations  may  be  involved. 

MC  107515  (Sub-1253F),  filed  June  15, 
1979.  Applicant:  REFRIGERATED 
TRANSPORT  CO.,  INC.,  P.O.  Box  308, 
Forest  Park,  GA  30050.  Representative: 
Alan  E.  Serby,  3390  Peachtree  Road, 

N.E.,  5th  Floor — ^Lenox  Towers  South, 
Atlanta,  GA  30326.  Transporting  (1) 
plastic  film  and  sheeting,  and  (2) 
materials,  equipment,  and  supplies  used 
in  the  manufacture  and  distribution  of 
plastic  film  and  sheeting  (except 
commodities  in  bulk),  between  the 
facilities  of  Borden  Chemical,  a  Division 
of  Borden,  Inc.,  in  CA,  FL  IL  MA,  MD, 
MN,  NC,  NJ,  OH.  TN,  TX,  and  WA,  on 
the  one  hand,  and,  on  the  other,  points 
in  the  United  States  (except  AK  and  HI). 
(Hearing  site:  Boston,  MA.) 

Note. — Dual  operations  may  be  involved. 

MC  110525  (Sub-1304F),  filed  June  19, 
1979.  Applicant:  CHEMICAL  LEAMAN 
TANK  LINES,  INC.,  520  East  Lancaster 
Avenue,  Downingtown,  PA  19335. 
Representative:  lliomas  J.  O’Brien, 

(same  address  as  applicant). 
Transporting  Liquid  chemicals,  in  bulk, 
in  tank  vehicles,  from  Detroit,  MI,  to 
points  in  AL  IL  IN,  MI,  MO,  OH,  and 
Wl.  (Hearing  site:  Detroit,  MI.) 


Note. — Dual  operations  may  be  Involved. 

MC  111045  (Sub-173F).  filed  June  18, 
1979.  Applicant:  REDWING  CARRIERS, 
INC.,  P.O.  Box  426,  Tampa.  FL  33601. 
Representative:  L  W.  Fincher  (same 
address  as  applicant).  Transporting 
Sand,  in  bulk,  in  tank  vehicles,  fi'om 
Pacific,  MO,  to  Marion,  AL  (Hearing 
site:  Birmingham,  AL) 

MC  113644  (Sub-2F),  filed  June  13, 
1979.  Applicant:  W.  R.  MEREDITH  d.b.a. 
MEREDITH  TRANSFER.  Box  #349, 
Northfork,  WV  24868.  Representative: 
(same  as  applicant).  Transporting 
household  goods  as  defined  by  the 
Commission,  between  points  in 
McDowell,  Mercer,  Raleigh,  Mingo, 
Wyoming,  Summers,  Monroe,  and  Logan 
Counties,  WV.  and  Bland.  Tazewell, 
Giles,  Buchannon,  and  Wythe  Counties. 
VA.  on  the  one  hand,  and.  on  the  other, 
points  in  WV,  VA.  NC,  SC.  GA.  FL  AL 
TN,  KY.  IN.  OH.  MI.  PA.  MD,  DE.  NJ. 
and  NY.  (Hearing  site:  Bluefield  or 
Northford  WV.) 

MC  116915  (Sub-90F).  filed  June  18. 
1979.  Applicant:  ECK  ^LLER 
TRANSPORTA'nON  CORP.,  Rt.  #1. 

P.O.  Box  248,  Rockport,  IN  47635. 
Representative:  Fred  F.  Bradley,  P.O. 

Box  773,  Frankfort  KY  40602. 
Transporting  iron  and  steel  articles, 
fi'om  ^e  facilities  of  Connors  Steel  Co., 
at  or  near  Birmingham,  AL  to  points  in 
IN,  IL  lA.  KY.  MI.  MN.  MO,  NY,  OH 
PA,  WV,  and  WI.  (Hearing  site: 
Birmingham.  AL) 

MC  118524  (Sub-7),  filed  June  13. 1979. 
Applicant  SIG  WOLD  STORAGE  & 
"rRANSFER.  INC.,  1301  WeUs  St.. 
Fairbanks,  AK  99701.  Representative: 
Joseph  W.  Sheehan.  P.O.  Box  906, 
Fairbanks,  AK  99707.  Transporting 
general  commodities  (except  those  of 
unusual  value,  classes  A  and  B 
explosives,  household  goods  as  defined 
by  the  Commission,  commodities  in 
bulk,  and  those  requiring  special 
equipment),  between  points  in  AK. 
(Hearing  site:  Fairbanks.  AK.) 

MC  127705  (Sub-82F),  filed  May  24. 
1979,  previously  noticed  in  the  FR  issue 
of  November  29, 1979.  Applicant: 
KREVDA  BROS.  EXPRESS.  INC.,  P.O. 
Box  68,  Gas  City,  IN  46933. 
Representative:  Donald  W.  Smith,  P.O. 
Box  40248,  Indianapolis,  IN  46240. 
Transporting  foodstuffs  (except 
commodities  in  bulk)  from  the  facilities 
of  Ragu’  Foods  at  Rochester,  NY,  to 
points  in  VA,  IL  MD.  MI.  OH,  PA.  WI. 
WV,  and  DC.  (Hearing  site:  Washington, 
DC.) 

Note. — ^This  republication  adds  VA  and  DC 
to  the  points  above. 

MC  128205  (Sub-84F).  filed  June  18. 
1979.  Applicant:  BULKMATIC 


TRANSPORT  COMPANY,  a 
corporation,  12000  South  Doty  Ave., 
Chicago,  IL  60628.  Representative; 
Arnold  L  Burke,  180  North  LaSalle 
Street.  Chicago,  IL  60601.  Transporting 
salt,  in  bulk,  from  the  facilities  of 
Morton  Salt,  Division  of  Morton- 
Norwich  Products.  Inc.,  at  or  near 
Rittman,  OH,  to  points  in  IL  IN,  KY,  and 
MI.  (Hearing  site:  Chicago,  IL) 

MC  133095  (Sub-258F).  filed  June  18. 
1979.  Applicant  TEXA^ 
CONTINENTAL  EXPRESS,  INC.,  P.O. 
Box  434,  Euless,  TX  76039. 
Representative:  Ralph  B.  Matthews,  P.O. 
Box  56387,  Atlanta.  GA  30343. 
Transporting  meats,  meat  products  and 
meat  byproducts,  dairy  products,  and 
articles  distributed  by  meat-packing 
houses  as  described  in  Sections  A,  B, 
and  C  of  Appendix  I  to  the  report  in 
Descriptions  in  Motor  Carrier 
Certificates,  61  M.C.C.  209  and  766,  fi:om 
Brownsville,  TX.  to  points  in  PA  and 
NY.  (Hearing  site:  Phoenix.  AZ,  or 
Atlanta,  GA.) 

MC  133664  (Sub-32F).  filed  June  15, 
1979.  Applicant  GORDON  FAST 
FREIGHT,  INC.,  2205  Pacific  Hwy  East 
Tacoma,  WA  98422.  Representative: 
Michael  D.  Duppenthaler,  211  South 
Washington  St.,  Seattle.  WA  98104. 
Transporting  (1)  malt  beverages,  and  (2) 
materials  and  supplies  used  in  the 
manufacture  and  distribution  of  malt 
beverages,  (a)  between  Seattle,  WA,  on 
the  one  hand,  and,  on  the  other,  points 
in  OR.  CA.  NV.  and  AZ.  and  (b) 
between  Phoenix,  AZ,  on  the  one  hand, 
and,  on  the  other,  points  in  WA,  OR. 

CA,  and  NV.  (Hearing  site:  Seattle, 

WA.) 

MC  134105  (Sub-54F),  filed  June  18, 
1979.  Applicant:  CELERYVALE 
TRANSPORT,  INC.,  208  E.  28th  St.. 
Chattanooga.  TN  37410.  Representative: 
Daniel  O.  Hands,  Suite  200,  205  West 
Touhy  Ave.,  Park  Ridge,  IL  60068. 
Transporting  foodstuffs  and  cleaning 
compounds,  from  the  facilities  of  CFS 
Continental,  Inc.  at  Chicago,  IL  to  points 
in  CO,  FL  GA,  IN.  MI.  MN.  MT.  ND,  OH. 
PA,  and  WA.  restricted  to  the 
transportation  of  traffic  originating  at 
the  named  facilities  and  destined  to  the 
indicated  destinations.  (Hearing  site: 
Chicago,  IL) 

MC  134404  (Sub-54F),  filed  May  4, 

1979.  Applicant:  AMERICAN  TRANS¬ 
FREIGHT.  INC.,  P.O.  Box  796,  Manville, 
NJ  08835.  Representative:  Eugene  M. 
Malkin,  Suite  6193,  5  World  Trade 
Center,  New  York,  NY  10048.  To  operate 
as  a  contract  carrier,  by  motor  vehicle, 
in  interstate  or  foreign  commerce,  over 
irregular  routes,  transporting  general 
commodities,  (except  those  of  unusual 
value,  classes  A  and  B  explosives. 
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household  goods  as  defined  by  the 
Commission,  commodities  in  bulk,  and 
those  requiring  special  equipment), 
between  those  points  in  the  United 
States  in  and  east  of  MN,  lA,  MO,  AR, 
and  LA,  restricted  to  the  transportation 
of  traffic  originating  at  or  destined  to  the 
facilities  of  Union  Camp  Corporation, 
under  continuing  contract(s)  with  Union 
Camp  Corporation,  of  Wayne,  NJ. 
(Hearing  site:  New  York,  NY.) 

Note. — ^Dual  operations  may  be  involved. 

MC 136315  (Sub-79F).  filed  June  18, 
1979.  Applicant:  OLEN  BURRAGE 
TRUCKING,  INC.,  Route  9,  Box  22-A, 
Philadelphia,  MS  39350.  Representative: 
Fred  W.  Johnson,  Jr.,  1500  Deposit 
Guaranty  Plaza,  P.O.  Box  22628, 

Jackson,  MS  39205.  Transporting 
wallboard  and  accessories  used  in  the 
installation  of  wallboard,  from  the 
facilities  of  Temple  Industries.  Inc.  at  or 
near  West  Memphis,  AR,  to  points  in 
AU  FL,  GA,  IL,  IN,  KY.  LA  MS,  MO. 

OK,  TN,  and  TO.  (Hearing  site: 

Memphis,  TN,  or  Jackson,  MS.) 

Note. — ^Dual  operations  may  be  involved. 

MC  138104  (Sub-76F).  filed  April  24. 
1979.  Applicant:  MOORE 
TRANSPORTATION  CO.,  INC.,  3509  N. 
Grove  St.,  Fort  Worth,  TO  76106. 
Representative:  Bernard  H.  English,  6270 
Firth  Rd.,  Fort  Worth,  TO  76116. 
Transporting  clay,  in  bulW  in  tank 
vehicles,  from  points  in  Saline  and 
Pulaski  Counties,  AR,  to  points  in  Ellis 
County,  TO.  (Hearing  site:  Dallas  or  Fort 
Worth,  TO.) 

MC  138395  (Sub-12F),  filed  June  18, 
1979.  Applicant:  DOUGLAS  H.  WEST, 
P.O.  Box  1274,  Salisbury.  MD  21801. 
Representative:  Edward  N.  Button,  1329 
Pennsylvania  Ave.,  P.O.  Box  1417, 
Hagerstown,  MD  21740.  Transporting 
building  materials,  between  points  in 
Dorchester,  Somerset,  Talbot, 

Worcester,  and  Vt^icomico  Counties, 

MD.  and  Sussex  County,  DE,  on  the  one 
hand,  and,  on  the  other,  points  in  PA,  NJ, 
and  DC.  (Hearing  site:  Washington,  DC.) 

MC  140484  (Sub-45F),  filed  June  16, 

1979.  Applicant:  LESTER  COGGINS 
TRUCKING.  INC.,  P.O.  Box  69.  Fort 
Myers,  FL  33902.  Representative: 

Chester  A.  Zyblut,  366  Executive  Bldg., 
1030  Fifteenth  St.,  N.W.,  Washington, 

DC.  20005.  Transporting  transformers, 
and  parts  and  accessories  for 
transformers  (except  those  commodities 
which  because  of  size  or  weight  require 
the  use  of  special  equipment),  (a)  from 
Zanesville,  OH,  to  points  in  FL,  GA,  AL, 
NC,  SC,  and  TX,  and  (b)  From 
Nacogdoches,  TX,  to  points  in  AL,  GA 
NC,  SC,  and  (Hearing  site: 
Washington,  DC,  or  Pittsburgh,  PA.) 


MC  141804  (Sub-240F),  filed  June  18. 
1979.  Applicant  WESTERN  EXPRESS, 
Division  of  Interstate  Rental,  Inc.,  P.O. 
Box  3488,  Ontario,  CA  91761. 
Representative:  Frederick  J.  Coffinan, 
P.O.  Box  3488,  Ontario,  CA  91761. 
Transporting  pr/ntec/mn/ter,  from 
Waseca,  MN,  to  points  in  CA,  NC,  TX, 
and  VA.  (Hearing  site:  Los  Angeles  or 
San  Francisco,  CA.) 

MC  141804  (Sub-241F),  filed  June  18, 
1979.  Applicant  WESTERN  EXPRESS, 
Division  of  Interstate  Rental,  Inc.,  P.O. 
Box  3488,  Ontario,  CA  91761. 
Representative:  Frederick  J.  Coffinan, 
P.O.  Box  3488,  Ontario,  CA  91761. 
Transporting  bathroom  fixtures,  kitchen 
fixtures,  plumbing  supplies,  and 
cabinets,  fi'om  Shelby,  OH,  to  points  in 
CA  OR,  WA  ID,  MT,  AZ,  NM,  CO,  TX, 
WY,  and  UT.  (Hearing  site:  Los  Angeles 
or  San  Francisco,  CA.) 

MC  141804  (Sub-2421^,  filed  June  18, 
1979.  Applicant  WESTERN  EXPRESS, 
Division  of  Interstate  Rental,  Inc.,  P.O. 
Box  3488,  Ontario,  CA  91761. 
Representative:  Frederick  J.  Coffman 
(same  address  as  applicant). 
Transporting  (1)  disposable  respiratory 
care  products  (except  compressed  gases, 
in  containers,  and  articles  using  a 
compressed  gas  propellant),  and  (2) 
intravenous  equipment  and  supplies 
(except  liquids),  in  cartons,  from  the 
facilities  of  ArUfe  Incorporated,  at  or 
near  Upland,  CA,  to  Salt  Lake  City,  UT, 
and  those  points  in  the  United  States  on 
and  east  of  U.S.  Hwy  85,  restricted  to 
the  transportation  of  traffic  originating 
at  the  named  facilities.  (Hearing  site: 

Los  Angeles  or  San  Francisco,  CA.) 

MC  142864  (Sub-21F).  filed  June  15. 
1979.  Applicant:  RAY  K  BROWN 
TRUCKING,  INC.,  P.O.  Box  501, 
Massillon,  OH  44646.  Representative: 
Jerry  B.  Sellman,  50  West  Broad  St.. 
Coliunbus,  OH  43215.  Transporting 
plastic  pellets,  plastic  resins,  plastic 
flakes,  plastic  powder,  plastic  chips, 
and  plastic  extrusions,  (except 
commodities  in  bulk),  between  points  in 
Middlesex,  Somerset,  Essex,  Union,  and 
Bergen  Counties,  NJ,  Newcastle  and 
Wilmington,  DE,  Greensburg, 
Indianapolis,  Shelbyville  and  Decatur, 

IN,  Calumet  City  and  Chicago,  IL,  St. 
Louis,  MO,  Buffalo,  Tonawanda,  and 
New  York,  NY,  Akron  and  Haverhill, 

OH.  Washington,  PA,  Spartanburg, 
and  Appleton,  WI,  on  the  one  hand,  and, 
on  the  other,  points  in  IN,  IL,  MI,  NJ,  NY, 
OH,  and  PA;  and  (2)  wire  cable,  from 
Passaic,  NJ,  to  points  in  IN,  IL,  MI,  NY, 
OH,  and  PA.  (Hearing  site:  Columbus, 
OH,  or  Washington,  DC.) 

MC  144844  (Sub-8F),  filed  June  17, 

1979.  Applicant:  OZ^K 
TRANSPORTATION,  INC.,  P.O.  203, 


Greenville,  MO  63944.  Representative: 
Joseph  Winter,  29  South  I^Salle  Street, 
Chicago,  IL  60603.  Transporting  iron  and 
steel  articles,  fit>m  the  facilities  of  Sun 
Steel  Company  at  Chicago  Heights,  IL, 
to  points  in  AR,  MO,  and  TX,  restricted 
to  the  transportation  of  traffic 
originating  at  the  named  facilities  and 
destined  to  the  indicated  destinations. 
(Hearing  site:  Chicago,  IL) 

MC  145674  (Sub-2F).  filed  April  9. 

1979.  Applicant:  BETTY  HEPP  d.b.a. 
HEPP  TRUCK  SERVICE.  Rt.  2.  New 
Athens,  IL  62264.  Representative:  (same 
as  applicant).  To  operate  as  a  contract 
carrier,  by  motor  vehicle,  in  interstate  or 
foreign  commerce,  over  irregular  routes, 
transporting  (1)  steel  grain  storage 
tanks,  and  accessories  for  grain  storage 
tanks,  (2)  materials  used  in  the 
manufacture  of  the  commodities  in  (1) 
above,  and  (3)(a)  sand,  gravel,  and 
cement,  and  (b)  mixtures  of  the 
commodities  in  (3)(a).  between  points  in 
IL  IN.  lA.  AR.  MO  OK,  NE.  KS.  KY,  and 
TN.  under  continuing  contract(s)  in  (1) 
and  (2)  above  with  Golden  Grain 
Corportion,  of  Red  Bud,  IL  and  in  (3) 
above  with  General  Material  Co.,  of  St. 
Louis.  MO.  (Hearing  site:  Springfield, 

IL) 

MC  147465F,  filed  June  15, 1979, 
Applicant:  MOORE  &  SON  CO.,  A 
Corporation.  2882  Johnstown  Rd., 
Columbus,  OH  43219.  Representative: 
Stephen  J.  Habash,  100  East  Broad  St., 
Columbus,  OH  43215.  Transporting 
crushed  aluminum  cans  and  crushed 
steel  cans,  fi'om  the  facilities  of 
Container  Recovery  Corporation,  in 
Marion  County,  OH,  to  the  facilities  of 
Huron  Valley  Steel  Corporation,  at 
Taylor,  MI.  (Hearing  site:  Columbus, 

OH.) 

Passenger 

MC  60325  (Sub-lOF),  filed  April  25. 

1979.  Applicant:  JEFFERSON  LINES, 

INC.,  1206  Currie  Ave.,  Minneapolis,  MN 
55403.  Representative:  Elvin  S.  Douglas, 
Jr.,  P.O.  Box  280, 117  South  Lexington, 
Harrisonville,  MO  64701.  To  operate  as 
a  common  carrier,  by  motor  vehicle,  in 
interstate  or  foreign  commerce,  over 
irregular  routes,  transporting  passengers 
and  their  baggage,  in  the  same  vehicle 
with  passengers,  in  special  operations 
beginning  and  ending  at  (a)  Hennepin, 
Scott,  Dakota,  Rice,  Steel,  Freeborn, 
Washington,  LeSueur,  Blue  Earth, 

Sibley,  Nicollet,  Faribault,  Olmstead, 
and  Goodhue  Coimties,  MN;  (b)  Roth, 
Cerro  Gordo,  Franklin,  Wright, 

Hamilton,  Story,  Polk,  Warren,  Madison, 
Clark,  Decatur.  Mitchell,  Floyd,  Bremer, 
Black  Hawk,  Butler,  Harding,  Linn,  and 
Benton  Counties,  lA;  (c)  Harrison, 
Daviess,  Caldwell,  Clinton,  Clay, 
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Jackson.  Cass,  Bates.  Vernon,  Barton, 
Jasper,  Newton,  McDonald.  Greene. 
Dade,  Clear,  and  DeKalb  Counties,  MO: 
(d)  Benton,  Washington.  Crawford. 
Sebastion.  Scott,  Polk.  Sevier,  Little 
River,  Miller,  Pulaski,  Perry,  Yell,  and 
Logan  Counties,  AR;  (e)  Bowie  County, 
TX;  and  (f)  Wyandotte  County,  KS.  and 
extending  to  points  in  the  United  States 
(including  AK  but  excluding  HI). 
(Hearing  site:  Kansas  City  and  Joplin. 
MO.) 

Volume  No.  235 

Decided:  December  3, 1979. 

By  the  Commission.  Review  Board  Number 
2.  Members  Boyle,  Eaton  and  Liberman. 

MC  14252  (Sub-68F).  filed  June  14, 
1979.  Applicant:  COMMERCIAL 
LOVELACE  MOTOR  FREIGHT,  INC., 
3400  Refugee  Road,  Columbus,  OH 
43227.  Representative:  William  C. 
Buckham  (Same  address  as  applicant). 
To  operate  as  a  common  carrier,  by 
motor  vehicle,  in  interstate  or  foreign 
commerce,  over  regular  routes, 
transporting  general  commodities 
(except  those  of  unusual  value,  classes 
A  and  B  explosives,  household  goods  as 
defined  by  the  Commission, 
commodities  in  bulk,  and  those  requiring 
special  equipment),  serving  Eldorado,  IL 
as  an  off-route  point  in  connection  with 
applicant's  otherwise  authorized 
regular-route  operations.  (Hearing  site: 
Cleveland,  OH.) 

MC  82063  (Sub-109F).  Bled  June  15, 
1979.  Applicant:  KLIPSCH  HAULING 
CO..  A  CORP.,  10795  Watson  Road. 
Sunset  Hills,  MO  63127.  Representative: 
E.  Stephen  Heisley,  805  McLachlen  Bank 
Building,  666  Eleventh  Street  NW, 
Washington,  DC  20001.  Transporting 
liquid  chemicals,  in  bulk,  in  tank 
vehicles,  from  Hopewell,  VA  to  West 
Memphis,  AR.  (Hearing  site: 

Washington,  DC  or  St  Louis,  MO.) 

MC  82492  (Sub-243F),  filed  June  18. 
1979.  Applicant:  MICHIGAN  & 
NEBRASKA  TRANSIT  CO.,  INC.,  2109 
Olmstead  Road,  P.O.  Box  2853, 
Kalamazoo.  MI  49003.  Representative: 
Dewey  R.  Marselle  (Same  address  as 
applicant).  Transporting  printed  matter 
from  Mattoon,  IL  to  points  in  IN,  LA.  KS, 
KY.  MI.  MN.  MO,  NE,  ND.  OH.  SD,  TN. 
WL  those  in  NY  in  and  west  of 
Allegany,  Livingston,  and  Monroe 
Counties,  and  those  in  PA  on  and  west 
of  U.S.  Hwy.  219.  (Hearing  site;  New 
York,  NY  or  Washington,  DC.) 

MC  103993  (Sub-971F).  filed  June  13, 
1979.  Applicant:  MORGAN  DWVE- 
AWAY,  INC.,  28651  U.S.  20  West 
Elkhart  IN  46515.  Representative:  James 
B.  Buda  (Same  address  as  applicant). 
Transporting  (1)  buildings,  building 


panels,  and  building  parts  and  (2) 
materials,  equipment  and  supplies  used 
in  the  installation,  erection,  and 
construction  of  the  commodities  in  (1) 
above  (except  commodities  in  bulk), 
from  the  facilities  of  Republic  Buildings 
Corporation  at  or  near  Rainsville,  AL,  to 
those  points  in  the  United  States  in  and 
east  of  ND.  SD.  NE,  KS.  OK,  and  TX. 
(Hearing  site:  Toledo.  OH.) 

MC  106603  (Sub-202F).  filed  June  la 
1979.  Applicant  DIRECT  TRANSIT 
UNES,  INC.,  200  Colrain  Street.  SW. 

P.O.  Box  8099,  Grand  Rapids,  MI  49508. 
Representative:  Martin  J.  Leavitt,  22375 
Haggerty  Road,  P.O.  Box  400,  Northville, 
MI  48167.  Transporting  (1)  refractories, 
from  points  in  Audrain  and  Callaway 
Counties.  MO,  to  points  in  DE  IL.  IN, 

KY.  MD.  MI.  NJ.  NY.  OH  PA.  WV.  and 
WI;  and  (2)  materials,  equipment,  and 
supplies  used  in  the  manufacture  of 
refractories,  in  the  reverse  direction. 
(Hearing  site:  Washington.  DC  or 
Chicago,  IL) 

MC  107002  (Sub-554F),  filed  June  14, 
1979.  Applicant:  MILLER 
TRANSPORTERS,  INC..  P.O.  Box  1123, 
Jackson.  MS  39205.  Representative:  John 
J.  Borth.  P.O.  Box  5873,  Battlefield 
Station,  Jackson,  MS  39204.  Transporting 
materials  used  in  the  manufacture  of 
chemicals,  in  bulk,  in  tank  vehicles  from 
points  in  H.,  LA.  PA,  and  TX,  to  the 
facilities  of  Reichhold  Chemicals,  Inc.,  at 
or  near  Gulfport,  MS.  (Hearing  site:  New 
Orleans,  LA  or  Gul^rt.  MS.) 

MC  111812  (Sub-  657F).  filed  June  14. 
1979.  Applicant:  MIDWEST  COAST 
TRANSPORT.  INC.,  P.O.  Box  1233, 

Sioux  Falls.  SD  57101.  Representative: 
Lamoyne  Brandsma  (same  address  as 
applicant).  Transporting  foodstuffs,  and 
materials  used  in  the  packaging  of 
foodstuffs  (except  commodities  in  bulk), 
from  Dallas  and  Fort  Worth.  TX.  to 
points  in  FL  IL  MI  and  PA.  (Hearing 
site;  Los  Angeles,  CA.) 

MC  114552  (Sub-221F),  filed  June  13. 
1979.  Applicant:  SENN  TRUCKING 
COMPANY.  A  CORP..  P.O.  Drawer  22a 
Newberry.  SC  29108.  Representative: 
Frank  A.  Graham.  Jr.,  707  Security 
Federal  Budding,  Columbia,  SC  29201. 
Transporting  (1)  iron  or  steel 
prefabricated  buildings,  knocked-down 
or  in  sections,  and  (2)  materials, 
equipment  and  supplies  used  in  the 
manufacture  of  the  commodities  in  (1) 
above,  betvyeen  Chester,  SC,  on  the  one 
hand,  and,  on  the  other,  points  in  the 
United  States  (except  AK  and  HI). 
(Hearing  site:  Charlotte.  NC.  or 
Columbus,  SC.) 

MC  114552  (Sub-222F).  filed  June  18. 
1979.  Applicant-  SENN  TRUCKING 
COMPANY.  A  CORP.,  P.O.  Box  220, 
Newberry.  SC  2910a  Representative: 


Robert  E  Tate,  P.O.  Box  517,  Evergreen. 
AL  36401.  Transporting  (1)  composition 
board,  lumber,  gypsum  wallboard,  poles, 
and  posts:  and  (2)  materials  and 
supplies  used  in  the  installation, 
manufacture,  and  distribution  of 
commodities  in  (1)  above  (except 
commodities  in  bulk,  in  tank  vehicles), 
between  those  points  in  the  United 
States  in  and  east  of  ND.  SD,  NE  KS, 
OK,  and  TX,  restricted  to  the 
transportation  of  traffic  originating  at  or 
destined  to  the  facilities  used  by 
Weyerhaeuser  Company.  (Hearing  site: 
Chicago,  IL  or  Memphis,  1^.) 

MC  114552  (Sub-223F).  filed  June  13. 
1979.  Applicant:  SENN  TRUCKING 
COMPANY.  A  CORP.,  P.O.  Drawer  220, 
Newberry,  SC  29108.  Representative: 
Frank  A.  Graham,  Jr.,  707  Security 
Federal  Building,  Columbia,  SC  29201. 
Transporting  (1)  insulating  materials,  (2) 
refractory  products,  and  (3)  ground 
pyrophyllite  from  the  facilities  used  by 
North  State  Pyrophyllite  Co.,  Inc.,  at  or 
near  Greensboro  and  Hillsborough,  NC. 
to  points  in  the  United  States  (except 
AK  and  HI).  (Hearing  site:  Charlotte, 

NC,  or  Columbia,  SC.) 

MC  114552  (Sub-224F).  filed  June  14. 
1979.  Applicant:  SENN  TRUCKING 
COMPAHY,  a  corporation.  P.O.  Drawer 
220,  Newberry.  SC  2910a 
Representative:  Frank  A.  Graham,  Jr., 

707  Security  Federal  Building,  Columbia. 
SC  29201.  Transporting  industrial 
machinery,  machinery  parts,  and  iron 
and  steel  articles,  from  Houston,  TX. 
Miami,  FL  Mobile,  AL  and  New 
Orleans,  LA,  to  points  in  TX.  and  those 
points  in  the  United  States  in  and  east  of 
WI,  IL  MO,  AR,  and  LA,  restricted  to 
the  transportation  of  traffic  having  prior 
movement  by  water.  (Hearing  site: 
Columbia.  SC  or  Charlotte,  NC.) 

MC  115523  (Sub-186F).  filecf  June  14. 
1979.  Applicant:  CLARK  TANK  LINES, 
INC.,  P.O.  Box  1895, 1450  N.  Beck  Street. 
Salt  Lake  City,  UT  84110. 

Representative:  William  S.  Richards, 

P.O.  Box  2465,  Salt  Uke  City,  UT  84110. 
Transporting  pe/;ro/eum  and  petroleum 
products,  between  points  in  AZ,  CA, 

CO,  ID.  MT,  NH  NV.  OR.  UT.  WA.  and 
WY,  (Hearing  site:  Salt  Lake  City,  UT.) 

MC  115523  (Sub-187F).  filed  June  15, 
1979.  Applicant:  CLARK  TANK  LINES, 
INC.,  P.O.  Box  1895, 1450  N.  Beck  Street. 
Salt  Lake  City,  UT  84110. 

Representative:  William  S.  Richards. 

P.O.  Box  2465,  Salt  Lake  City,  UT  84110. 
Transporting  calcium  chloride  and 
calcium  chloride  brine,  from  Rowley 
and  Salt  Lake  City.  UT,  to  points  in  AZ, 
CA.  CO.  ID.  MT.  NV,  NM,  OR,  UT,  WA. 
and  WY.  (Hearing  site:  Salt  Lake  City. 
UT.) 
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MC 116763  (Sub-529F),  filed  June  14, 
1979.  Applicant:  CARL  SUBLER 
TRUCKING,  INC.,  North  West  Street, 
Versailles,  OH  45380.  Representative:  H. 
M.  Richters  (same  address  as  applicant). 
Transporting  containers  and  container 
ends,  tips,  and  covers,  from  the  facilities 
of  Container  Corporation  of  America,  at 
or  near  Piqua,  OH,  to  points  in  OK  and 
TX,  restricted  to  the  transportation  of 
traffic  originating  at  the  named  origin 
and  destined  to  die  indicated 
destinations.  (Hearing  site:  Chicago,  EL.) 

MC  116763  (Sub-530F),  filed  June  17, 
1979.  Applicant:  CARL  SUBLER 
TRUCKING,  INC.,  North  West  Street 
Versailles,  OH  45380.  Representative:  H. 
M.  Richters  (same  address  as  applicant). 
Transporting  (1)  paper  and  paper 
products,  (except  commodities  in  bulk, 
in  tank  vehicles),  from  the  facilities  of 
International  Paper  Company  at  or  near 
Corinth  and  Ticonderoga,  NY,  to 
Harrisburg,  PA,  those  points  in  PA  on 
and  west  of  U.S.  Hwy  15,  and  points  in 
AL,  AZ,  AR,  CA.  CO,  DE,  FL,  GA,  IL,  IN, 
lA,  KS,  KY,  LA,  MD,  MI,  MN,  MS.  MO, 
NE.  NV.  NM.  NC.  OH.  OK,  SC,  TN.  TX. 
UT.  VA.  WV,  WI.  and  DC.  and  (2) 
materials  and  supplies  used  in  the 
manufacture  of  the  commodities  in  (1) 
above  (except  commodities  in  bulk,  in 
tank  vehicles),  from  points  in  the  United 
States  (except  AK  and  HI),  to  the 
facilities  of  International  Paper 
Company,  at  or  near  (a)  Corinth  and 
Ticonderoga,  NY,  and  (b)  Jay,  ME, 
restricted  in  (1)  and  (2)  above  to  the 
transportation  of  traffic  originating  at 
the  indicated  origins  and  destined  to  the 
indicated  destinations.  (Hearing  site: 
New  York  City,  NY.) 

MC  119493  (Sub-303F),  filed  June  15, 
1979.  Applicant:  MONIGEM  COMPANY, 
INC.,  P.O.  Box  1196,  Joplin.  MO  64801. 
Representative:  Thomas  D.  Boone  (same 
address  as  applicant).  Transporting 
foodstuffs  (except  frozen  commodities 
and  commodities  in  bulk),  from  the 
facilities  of  Green  Giant  Company,  at  or 
near  Belvidere,  IL,  to  points  in  KY.  MI, 
MO,  MS,  OH,  and  TN,  restricted  to  the 
transportation  of  traffic  originating  at 
the  named  facilities  and  destined  to  the 
indicated  destinations.  (Hearing  site: 
LeSueur,  MN  or  Minneapolis,  MN.) 

MC  119493  (Sub-312F),  filed  June  18, 
1979.  Applicant:  MONKEM  COMPANY. 
INC.,  P.O.  Box  1196,  Joplin,  MO  64801. 
Representative:  Thomas  D.  Boone  (same 
address  as  applicant).  Transporting 
paint  and  materials,  equipment,  and 
supplies  used  in  the  manufacture, 
distribution,  and  application  of  paint 
(except  commodities  in  bulk),  between 
St.  Louis,  MO,  on  the  one  hand,  and,  on 
the  other,  points  in  the  United  States  in 
and  east  of  MT,  WY,  CO,  and  NM. 


(Hearing  site:  St.  Louis  or  Springfield, 
MO.) 

MC  125433  (Sub-278F),  filed  June  18, 
1979.  Applicant:  F-B  TRUCK  LINE 
COMPANY,  a  corporation.  1945  South 
Redwood  Road,  Salt  Lake  City,  UT 
84104.  Representative:  John  B.  Andersoa 
(same  address  as  applicant). 
Transporting  charcoal,  charcoal 
briquets,  hickory  chips,  charcoal  lighter 
fluid,  fireplace  logs,  compressed 
sawdust,  activated  carbon,  and 
barbecue  accessories  (except 
commodities  in  bulk),  from  the  facilities 
of  Husky  Industries,  Inc.,  at  or  near  (a) 
Branson,  MO,  (b)  Pachuta,  MS,  (c)  Isanti, 

MN,  (d)  Stamford  and  Scotia,  NY,  (e) 
Romeo  and  Ocala,  FI,  (f)  Gary.  IN,  (g) 
Waupaca,  WI,  and  (h)  White  City,  OR, 
to  points  in  the  United  States  (except 
AK  and  HI).  (Hearing  site:  Atlanta.  GA 
or  Dallas,  TX.) 

MC  125433  (Sub-281F).  filed  June  18. 
1979.  Applicant:  F-B  TRUCK  LJNE 
COMPANY,  a  corporation,  1945  South 
Redwood  Road,  Salt  Lake  City,  UT 
84104.  Representative:  John  B.  Anderson 
(same  address  as  applicant). 
Transporting  floor  coverings,  and  such 
commodities  as  are  dealt  in  or  used  by 
manufacturers  and  wholesalers  of 
household  furnishings  (except 
commodities  in  bulk),  between  points  in 
AZ.  AR.  CA.  CO.  ID.  IL,  lA,  KS.  LA.  MS, 

MO.  MT,  NE,  NV.  NM,  ND,  OK.  OR.  PA. 
SD,  TN.  TX.  UT.  WA.  and  WY.  (Hearing 
site:  San  Francisco,  CA  or  Salt  Lake 
City.  UT.) 

MC  128133  (Sub-26F),  filed  June  18, 
1979.  Applicant:  H.  H.  OMPS,  INC., 

Route  7,  Box  295,  Winchester,  VA  22061. 
Representative:  Jeremy  Kahn,  Suite  733/ 
Investment  Building,  1511 K  Street  NW., 
Washington,  D.C.  20005.  Transporting 
fly  ash,  in  bulk  (1)  from  the  facilities  of 
National  Minerals  Corporation,  at  or 
near  New  Alexandria,  PA.  to  points  in 
MD  (except  Washington  and  Frederick 
Counties),  and  points  in  VA  (except 
Frederick,  Loudoun,  Warren,  Fauquier, 
and  Prince  William  Coimties);  and  (2) 
from  the  facilities  of  National  Minerals 
Corporation,  at  or  near  Indiana,  PA,  to 
points  in  MD  and  VA.  (Hearing  site: 
Washington,  D.C.) 

MC  128273  (Sub-352F).  filed  June  18, 
1979.  Applicant:  MIDWESTERN 
DISTRIBUTION,  INC.,  P.O.  Box  189,  Fort 
Scott,  KS  66701.  Representative:  Elden 
Corban  (same  address  as  applicant). 
Transporting  paper,  paper  products,  and 
materials,  equipment,  and  supplies  used 
in  the  manufacture  and  distribution  of 
paper  and  paper  products  (except 
commodities  in  bulk),  between  points  in 
and  east  of  ND,  SD,  NE,  KS,  OK,  and 
TX,  restricted  to  the  transportation  of 
traffic  originating  at  or  destined  to  the 


facilities  of  Champion  International 
Corporation.  (Hearing  site:  Cincinnati, 
OH  or  Washington.  DC.) 

MC  133082  (Sub-5F).  filed  June  18, 

1979.  Applicant:  MOORE’S  I^UUNG, 
INC.,  Broad  &  Sumneytown  Pike, 
Lansdale,  PA  19446.  Representative: 
Peter  A.  Greene,  900  17th  Street  NW., 
Washington,  DC  20006.  Transporting  (1) 
automotive  parts  and  accessories,  and 
(2)  materials  and  supplies  used  in  the 
manufacture  and  distribution  of 
automotive  parts  and  accessories, 
between  the  facilities  of  Delbar 
Products,  Inc.,  at  Telford,  PA,  on  the  one 
hand,  and,  on  the  other,  Louisville.  KY. 
(Hearing  site:  Washington,  DC  or 
Philadelphia,  PA.) 

MC  133233  (Sub-64F).  filed  June  15, 
1979.  Applicant:  CLARJ^CE  L 
WERNER,  d.b.a.  WERNER 
ENTERPRISES,  1-80  and  Highway  50, 
P.O.  Box  37308,  Omaha,  NE  68137. 
Representative:  James  F.  Crosby,  P.O. 
Box  37205,  Omaha,  NE  68137.  To  operate 
as  a  contract  carrier,  by  motor  vehicle, 
in  interstate  or  foreign  commerce,  over 
irregular  routes,  transporting  lumber  and 
lumber  products,  from  points  in  ID,  OR. 
WA,  MT,  CA,  and  WY,  to  points  in  IL, 
lA,  KS,  NE,  and  MO,  under  continuing 
contract(s)  with  Chandler  Corp.,  of 
Boise,  ID.  (Hearing  site:  Boise.  ID  or 
Denver,  CO.) 

Note. — Dual  operations  may  be  involved. 

MC  134592  (Sub-23F).  filed  June  19. 
1979.  Applicant:  HERB  MOOl^  AND 
HAZEL  MOORE,  d.b.a.  H  &  H 
TRUCKING  CO.,  10360  N.  Vancouver 
Way,  Portland,  OR  97211. 

Representative:  Philip  G.  Skofstad,  P.O. 
Box  594,  Gresham,  OR  97030. 
Transporting /{/mfrure,  from  the 
fadlities  of  Sageland  Manufacturing, 

Inc.,  at  Bend,  OR,  to  points  in  AZ,  CA, 
CO.  FL.  ID.  KS,  LA,  MI.  MO.  MT.  NE, 

NV.  NM,  NC,OH.  OK.  PA,  SD,  TN.  TX. 
UT,  WA,  WI,  and  WY.  (Hearing  site: 
Portland,  OR.) 

MC  135033  (Sub-llF),  filed  June  18. 
1979.  Applicant:  SILVEY 
REFRIGERA’TED  CARRIERS,  INC.,  7000 
West  Center  Road,  Suite  325,  Omaha, 

NE  68106.  Representative:  Robert  M. 
Cimino  (same  address  as  applicant).  To 
operate  as  a  contract  carrier,  by  motor 
vehicle,  in  interstate  or  foreign 
commerce,  over  irregular  routes, 
transporting  retail  store  fixtures  and 
equipment,  materials,  and  supplies  used 
in  the  manufacture  of  retail  stcr? 
fixtures,  between  the  facilities  of  luozier 
Corporation  at  or  near  (a)  Omaha,  NE, 

(b)  McClure  and  Elizabethtown,  PA,  (c) 
Scottsboro,  AL,  and  (d)  Kansas  City, 

MO,  on  the  one  hand,  and,  on  the  other, 
points  in  NY.  NJ.  OH.  MA.  PA.  ME.  AL. 
MO,  IN,  and  NE,  under  continuing 
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contract(s)  with  Lozier  Corporation  of 
Omaha,  NR  (Hearing  site:  Omaha,  NE.) 

Note. — Dual  operations  may  be  involved. 

MC  135283  (Sub-56F),  filed  June  14. 
1979.  Applicant:  GRAM!  ISLAND 
MOVING  &  STORAGE  CO.,  INC.,  P.O. 
Box  2122,  Grand  Island,  NE  68801. 
Representative:  Lavem  R.  Holdeman, 

521  South  14th  St.,  Suite  500,  P.O.  Box 
81849,  Lincoln,  NE  68501.  Transporting 
general  commodities  (except  those  of 
unusual  value,  classes  A  and  B 
explosives,  household  goods  as  defined 
by  the  Commission,  commodities  in 
bulk,  commodities  requiring  special 
equipment,  and  foodstuffs),  between  the 
facilities  of  Howland  Manufacturing 
Corp.,  Ag  Tronic,  Inc.,  and  Caldwell 
Manufacturing  Company,  at  or  near 
Kearney,  NE,  on  the  one  hand,  and,  on 
the  other,  points  in  the  United  States 
(except  AK,  HI,  and  NE),  restricted  to  * 
the  transportation  of  traffic  originating 
at  or  destined  to  the  named  facilities. 
(Hearing  site:  Kearney,  NE.) 

MC  135592  (Sub-5F),  filed  June  15. 

1979.  Applicant:  U  &  R  EXPRESS.  INC., 
P.O.  Box  2369,  White  City,  OR  97501. 
Representative:  Lawrence  V.  Smart,  Jr., 
419  N.W.  23rd  Avenue,  Portland,  OR 
97210.  Transporting  wood  residuals, 
between  points  in  Lincoln.  Benton,  Lane, 
Linn,  Marion,  Polk,  Tillamook,  Yamhill, 
Clackamas,  Multnomah.  Washington. 
Columbia,  and  Clatsop  Counties,  OR,  on 
the  one  hand,  and,  on  the  other,  points 
in  Clark  and  Cowlitz  Counties,  WA. 
(Hearing  site:  Portland,  OR.) 

Note. — Dual  operations  may  be  involved. 

MC  135592  (Sub-6F),  filed  June  15, 

1979.  Applicant:  U  &  R  EXPRESS,  INC., 
P.O.  Box  2369,  White  City,  OR  97501. 
Representative:  Lawrence  V.  Smart,  Jr.. 
419  N.W.  23rd  Avenue,  Portland,  OR 
97210.  Transporting  wood  residuals, 
between  points  in  OR,  on  the  one  hand, 
and  on  the  other,  points  in  California  in 
and  north  of  Monterey,  Kings,  Tulare, 
and  Inyo  Counties,  CA.  (Hearing  site: 
Portland.  OR.) 

Note. — Dual  operations  may  be  involved. 

MC  136212  (Sub-2gF),  filed  June  la 
1979.  Applicant:  JENSEN  TRUCKING 
COMPANY.  INC.  P.O.  Box  349, 
Gothenburg.  NE  69138.  Representative: 
Scott  T.  Robertson,  521  South  14th 
Street.  Suite  500,  P.O.  Box  81849,  ' 

Lincoln,  NE  68501.  Transporting  meats, 
meat  products  and  meat  byproducts, 
articles  distributed  by  meat-packing 
houses,  and  such  commodities  as  are 
used  by  meat  packers  in  the  conduct  of 
their  business  when  destined  to  ond  for 
use  by  meat  packers,  as  described  in 
sections  A,  C,  and  D  of  Appendix  I  to 
the  report  in  Descriptions  in  Motor 
Carrier  Certificates.  61  M.C.C.  209  and 


766  (except  commodities  in  bulk),  from 
Gothenburg,  NE,  to  points  in  CO,  IL,  KS, 
MO.  MI.  OH.  OK.  TX.  and  WL  (Hearing 
site:  North  Platte  or  Lincoln,  NE.) 

MC  138762  (Sub-34F).  filed  June  18. 
1979.  Applicant:  MUNIQPAL  TANK 
LINES  UMITED,  P.O.  Box  3500,  Calgary. 
Alberta,  Canada  T2P  2P9. 
Representative:  Richard  H.  Streeter, 

1729  H  Street  NW„  Washington,  DC 
20006.  To  operate  as  a  common  carrier, 
by  motor  vehicle  in  foreign  commerce 
only,  over  irregular  routes,  transporting 
alcoholic  liquors,  in  bulk,  in  tank 
vehicles,  from  the  ports  of  entry  on  the 
international  boundary  line  between  the 
United  States  and  Canada  located  in  MI 
and  NY,  to  Peoria,  IL,  Scobeyveille,  NJ, 
Burlingame.  CA,  and  Detroit,  MI. 
(Hearing  site:  Washington,  DC  or 
Detroit.  MI.) 

MC  139482  (Sub-130F),  filed  June  18, 
1979.  Applicant:  NEW  ULM  FREIGHT 
ONES,  INC.,  P.O.  Box  877.  New  Ulm, 

MN  56073.  Representative:  Samuel 
Rubenstein,  301  North  Fifth  Street, 
Minneapolis,  MN  55403.  Transporting 
paper  and  paper  products,  and 
materials,  equipment,  and  supplies, 
used  in  the  manufacture  and  distribution 
of  paper  and  paper  products,  from 
Cincinnati,  OH,  and  Taylorville,  IL,  to 
points  in  AZ,  CA,  CO,  and  UT.  (Hearing 
site:  Minneapolis  or  St.  Paul,  MN.) 

MC  139663  (Sub'7F).  filed  June  14. 

1979.  AppUcant:  HASKINS  &  SON.  INC., 
815  Max  Avenue,  Lansing,  MI  48915. 
Representative:  Karl  L  Getting,  1200 
Bank  of  Lansing  Building.  Lansing,  Ml 
48933.  Transporting  lime,  in  bulk,  from 
Woodville,  OH,  to  the  facilities  of  Dow 
Chemical  Company  at  Midland,  MI. 
(Hearing  site:  ^nsing.  Ml.) 

MC  141452  (Sub-4F).  filed  June  18. 

1979.  Applicant  INDUSTRIAL 
MOLASSES  COMPANY.  INC.  6600 
France  Avenue  South,  Minneapolis.  MN 
55435.  Representative:  James  C. 
Hardman.  33  N.  LaSalle  St.,  Chicago,  IL 
60602.  To  operate  as  a  contract  carrier, 
by  motor  vehicle,  in  interstate  or  foreign 
commerce,  over  irregular  routes, 
transporting  liquid  fertilizers  (l)(a)  from 
Pine  Bend  and  St.  Paul,  MN,  to  points  in 
MN,  ND.  SD,  and  WI.  and  (b)  from 
LaCrosse,  WI,  to  points  in  MN  and  Wl, 
under  continuing  contract(s)  with  N-ReN 
Corporation;  and  (2)  from  Pine  Bend  and 
St.  Paul.  MN,  and  LaCrosse,  WI,  to 
points  in  MN,  ND,  SD,  and  WI,  under 
continuing  contract(s)  with  Martrex,  Inc. 
(Hearing  site:  Cincinnati,  OH.  St.  Paul, 
MN,  or  Chicago,  IL) 

MC  142062  (Sub-30F).  filed  June  la 
1979.  Applicant:  VICTORY 
FREIGHTWAY  SYSTEM.  INC.,  P.O. 
Drawer  P,  Sellersburg,  IN  47172. 


Representative:  William  P.  Jackson,  Jr., 
3426  North  Washington  Boulevard,  P.O. 
Box  1240,  Arlington,  VA  22210.  To 
operate  as  a  contract  carrier  by  motor 
vehicle,  in  interstate  or  foreign 
commerce,  over  irregular  routes, 
transporting  such  commodities  as  are 
dealt  in  by  manufacturers  of  liquid 
plastic  materials,  between  the  facilities 
of  Celanese  Polymer  Specialties 
Company,  Inc.,  at  Louisville,  KY,  on  the 
one  hand,  and,  on  the  other,  points  in  lA, 
MO.  WI,  IL  IN.  MI.  OH.  WV.  VA,  MD. 
DE.  PA.  NJ.  NY.  CT,  RI.  MA.  VT,  NH. 

ME,  and  DC,  under  continuing 
contracts(s)  with  Celanese  Polymer 
Specialties  Company,  Inc.,  of  Louisville. 
KY.  (Hearing  site:  Louisville,  KY  or 
Washington,  DC.) 

MC  142603  (Sub-13F),  filed  June  14. 
1979.  Applicant:  CONTOACT 
CARRIERS  OF  AMERICA,  INC.  P.O. 

Box  1968,  Springfield,  MA  01101. 
Representative:  S.  Michael  Richards, 

P.O.  Box  225,  Webster.  NY  14580.  To 
operate  as  a  contract  carrier,  by  motor 
vehicle,  in  interstate  or  foreign 
commerce,  over  irregular  routes, 
transporting  metal  cutting  compounds, 
abrasive  grinding  wheel,  abrasive  grain, 
epoxy  resins,  frits,  feldspar,  clay 
materials,  and  pumps  and  pump 
attachments,  between  Cincinnati,  OH, 
on  the  one  hand,  and,  on  the  other, 
points  in  the  United  States  (except  AK 
and  HI),  under  continuing  contract(s) 
with  Cinciimati  Milacron,  Inc.,  of 
Cincinnati,  OH.  (Hearing  site: 

Springfield,  MA  or  New  York  City,  NY.) 

MC  142612  (Sub-5F).  filed  June  18, 

1979.  Applicant:  LONNIE  KEENER,  Box 
551,  Sublette,  KS  67877.  Representative: 
Clyde  N.  Christey,  Kansas  Credit  Union 
Building.  1010  Tyler,  Suite  llOL  Topeka, 
KS  66612.  To  operate  as  a  contract 
carrier,  by  motor  vehicle,  in  interstate  or 
foreign  commerce,  over  irregular  routes, 
transporting  (1)  plastic  pipe  and 
accessories  for  plastic  for  from  Garden 
City  and  Ulysses.  KS,  to  points  in  lA.  IL 
MO.  SD,  ND.  LA.  and  MS;  and  (2) 
materials,  equipment,  and  supplies  used 
in  the  manufacture  of  the  commodities 
in  (1)  above  (except  commodities  in 
bulk),  from  Chicago,  IL,  to  Garden  City. 
KS.  (Hearing  site:  Kansas  City,  MO.) 

MC  142672  (Sub-68F).  filed  June  8. 

1979.  Applicant  DAVID  BENEUX 
PRODUCE  AND  TRUCKING.  INC.  P.O. 
Drawer  F,  Mulberry,  AR  72947. 
Representative:  Don  Garrison,  P.O.  Box 
159,  Rogers,  AR  72756  Transporting 
metal  shelving  and  store  fixtures,  from 
the  facilities  of  Maytex,  Inc.,  at  or  near 
Terrell,  TX  to  points  in  the  United  States 
(except  AK.  HI,  and  TX),  restricted  to 
the  transportation  of  traffic  originating  , 
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at  the  name  origin  facilities.  (Hearing 
site:  Dallas.  TX,  or  Fort  Smith,  AR.) 

Note. — Dual  operations  may  be  involved. 

MC  143032  (Sub-25F),  filed  June  19, 
1979.  Applicant:  THOMAS  J. 
WALCZYNSKI,  dba.  WALCO 
TRANSPORT,  3112  Truck  Center  Drive, 
Duluth,  MN  55806.  Representative: 
William  J.  Gambucci,  414  Gate  City 
Building,  P.O.  Box  1680,  Fargo,  ND 
58107.  Transporting  iron  and  steel 
articles,  from  Sterling  and  Rock  Falls,  IL, 
to  points  in  MN  and  ND.  (Hearing  site: 
Chicago,  IL.) 

MC  144452  (Sub-13F),  filed  June  18, 
1979.  Applicant:  ARLEN  E.  LINDQUIST, 
dba.  ARLEN  E.  UNDQUIST  TRUCKING, 
3242  Old  Highway  8,  Minneapolis,  MN 
55415.  Representative:  James  B. 

Hovland,  414  Gate  City  Building,  P.O. 
Box  1680,  Fargo,  ND  58107,  Transporting 
iron  and  steel  articles,  from  Chicago,  IL, 
to  Minneapolis,  MN.  (Hearing  site: 
Minneapolis  or  St.  Paul,  MN.) 

Note. — Dual  operations  may  be  involved. 

MC  144802  (Sub-IF),  filed  June  8, 1979. 
Applicant:  RAYMOND  C.  ULMER,  dba. 
R.  U.  CARTAGE,  7953  South  Lavergne 
Ave.,  Burbank,  IL  60441.  Representative: 
Donald  S.  Mullins.  4704  W.  Irving  Park 
Rd.,  Chicago,  IL  60641.  To  operate  as  a 
contract  carrier,  by  motor  vehicle,  in 
interstate  or  foreign  commerce,  over 
irregular  routes,  transporting  (1)  tin  and 
aluminum  plate  and  container  ends, 
from  the  facilities  of  National  Can 
Corporation,  at  Gary,  IN,  to  Rockford, 

IL;  and  (2)  scrap  steel,  from  the  facilities 
of  National  Can  Corporation,  at  Loves 
Park,  IL,  to  Gary,  IN,  under  continuing 
contract(s)  in  (1)  and  (2)  above  with 
National  Can  Corporation,  of  Chicago.  * 
IL  (Hearing  site:  Chicago,  IL.) 

MC  145152  (Sub-  9lF),  filed  June  19. 
1979.  Applicant:  BIG  THREE 
TRANSPORTATION.  INC.,  P.O.  Box 
706,  Springdale,  AR  72764. 
Representative:  Don  Garrison,  P.O.  Box 
159,  Rogers,  AR  72756.  Transporting 
canned  goods  from  the  facilities  of 
Oconomowoc  Canning  Company,  at  or 
near  Poynette,  WI,  to  points  in  AL  AR, 
CA.  CO.  FL  GA.  KY,  MS,  NC.  OH,  PA, 
SC.  and  TN.  (Hearing  site:  Madison,  WI 
or  Tulsa,  OK.) 

MC  145363  (Sub-4F).  filed  June  19, 

1979.  Applicant:  BREWTON  EXPRESS, 
INC.,  P.O.  Box  508,  Winnfield,  LA  71483. 
Representative:  Brian  E.  Brewton  (same 
address  as  applicant).  To  operate  as  a 
contract  carrier,  by  motor  vehicle,  in 
interstate  or  foreign  commerce,  over 
irregular  routes,  transporting  forest 
products  and  lumber  from  the  facilities 
of  Crown  Zellerbach  Corporation  at  (a) 
Joyce,  Ponchatoula,  Pine  Grove, 

Bogalusa,  and  Powhatan,  LA.  and  (b) 
Lumberton,  MS,  to  points  in  AL  AR,  FL 


GA.  IL  IN.  lA,  KS.  KY.  LA,  MI.  MN.  MO. 
MS,  NE.  NJ.  OH,  OK.  PA.  SC,  TN,  TX, 
WV,  and  WI,  under  continuing 
contract(s)  with  Crown  Zellerbach  of 
Bogalusa,  LA.  (Hearing  site:  New 
Orleans,  LA,  or  Washington,  DC.) 

MC  146792  (Sub-2F),  filed  June  18, 

1979.  Applicant:  H.  WESLEY 
HOWERTON.  d.b.a.  OASIS  LINES,  805 
North  Cage,  Pharr,  TX  78577. 
Representative:  Harry  F.  Horak,  Suite 
115,  5001  Brentwood  Stair  Road,  Fort 
Woiih,  TX  76112.  Transporting  Charcoal 
articles,  lighter  fluid,  and  hickory  chips, 
from  the  facilities'of  Husky  Industries, 
Inc.,  at  or  near  (a)  Pachuta,  MS  and  (b) 
Branson,  MO,  to  points  in  the  United 
States  (except  AK  and  HI).  (Hearing 
site:  Fort  Worth,  TX  or  Atlanta,  GA.) 

MC  146813  (Sub-4F),  filed  June  15, 

1979.  Applicant:  A.  M.  DEUVERY,  INC., 
2756  Plano  Drive,  Rowland  Heights,  CA 
91748.  Representative:  Milton  W.  Flack, 
4311  Wilshire  Blvd.,  Suite  300,  Los 
Angeles,  CA  90010.  To  operate  as  a 
contract  carrier,  by  motor  vehicle,  in 
interstate  or  foreign  commerce,  over 
irregular  routes,  transporting  paper 
bags,  fi'om  the  facilities  of  Los  Angeles 
Paper  Bag  Company  at  La  Mirada,  CA, 
to  Phoenix  and  Tucson,  AZ,  under 
continuing  contract(s)  with  Los  Angeles 
Paper  Bag  Company  of  La  Mirada,  CA. 
(Hearing  site:  Los  Angeles,  CA.) 

MC  146892  (Sub-6F).  filed  June  8, 1979. 
Applicant:  R  &  L  TRANSFER,  INC.,  P.O. 
Box  271,  Wilmington,  OH  45177. 
Representative:  Boyd  B.  Ferris,  50  West 
Broad  St.,  Columbus,  OH  43215. 
Transporting  (l)(a)  candles,  accessories 
for  candles,  and  metal  products,  from 
Leesburg,  OH,  to  points  in  the  United 
States  (except  AK  and  HI);  and  (b) 
materials,  equipment,  and  supplies  used 
in  the  manufacture  and  distribution  of 
the  commodities  in  (l)(a)  above,  (except 
commodities  in  bulk),  in  the  reverse 
direction;  (2)(a)  foam  and  foam 
products,  (except  commodities  in  bulk), 
and  showcases  and  printed  materials, 
fi-om  Greenfield,  OH,  to  points  in  the 
United  States  (except  AK  find  HI);  and 
(b)  materials,  equipment,  and  supplies 
used  in  the  manufacture  and  distribution 
of  commodities  in  (3)(a)  above,  (except 
commodities  in  bulk),  in  the  reverse 
direction.  (Hearing  site:  Columbus  or 
Cincinnati,  OH.) 

MC  147222  (Sub-2F).  filed  June  14, 

1979.  Applicant:  UNITED  TRAILER 
CARRIERS,  INC.,  475  North  Avenue, 
NW.,  Atlanta,  GA  30309.  Representative: 
Robert  E.  Bom,  Suite  508, 1447  Peachtree 
Street,  NE.,  Atlanta,  Ga.  30309.  To 
operate  as  a  contract  carrier,  by  mc^or 
vehicle,  in  interstate  on  foreign 
commerce,  over  irregular  routes, 
transporting  (1)  trailers,  and  (2)  parts 


and  accessories  for  the  commodities  in 
(1)  above,  f.'om  Savannah,  GA,  to  points 
in  AL  FL  IL  IN,  lA,  MS,  MO,  NC,  SC, 
TN,  and  VA,  under  continuing 
contract(s)  with  Great  Dave  Trailer,  Inc., 
of  Savannah,  GA.  (Hearing  site:  Atlanta, 
GA  or  Tampa,  FL) 

MG  147883  (Sub-lF),  filed  July  30, 

1979.  Applicant:  FLASH 
TRANSPORTATION  &  LEASING 
COMPANY,  INC.,  82  Undon  Street. 
Buffalo,  NY  14208.  Representative: 
Charles  C.  Flagg  (same  address  as 
applicant).  Transporting  (1)  electrical 
equipment,  (2)  air  conditioners,  (3)  iron 
and  steel  articles,  (4)  automobile. parts, 
and  (5)  materials,  equipment  and 
supplies  used  in  the  manufacture  and 
distribution  of  automobile  parts,  (a) 
between  points  in  NY,  on  the  one  hand, 
and,  on  the  other,  points  in  MA,  CT,  NJ, 
DE,  PA,  OH,  IL  IN,  MI,  MO.  MD,  WI. 

VA,  GA,  and  DC,  and  (b)  between 
points  in  OH,  MI,  IL  IN,  PA,  and  WI. 
(Hearing  site:  Buffalo,  NY,  or 
Washington,  DC.) 

Volume  No.  245 

Decided:  December  14, 1979. 

By  the  Commission,  Review  Board  Number 
1,  Members  Carieton,  Joyce  and  Jones. 

MC  8535  (Sub-89F),  filed  June  22, 1979. 
Applicant:  GEORGE  TRANSFER  AND 
RIGGING  COMPANY. 

INCORPORATED,  P.O.  Box  500, 

Parkton,  MD  21120.  Representative:  John 
Guandolo,  1000, 1000  Sixteenth  St.,  NW., 
Washington,  DC  20036.  Transporting 
iron  and  steel  articles,  fi’om  Madison, 

IN.  to  points  in  IL,  IN,  MI,  and  OH. 
(Hearing  site:  Louisville,  KY,  or 
Cincinnati,  OH.) 

MC  24784  (Sub-33F),  filed  June  18. 

1979.  Applicant:  BARRY,  INC.,  463  South 
Water.  Olathe,  KS  66061. 

Representative:  Arthur  J.  Cerra,  2100 
TenMain  Center,  P.O.  Box  19251,  Kansas 
City,  MO  64141.  Transporting  roofing 
cement,  roofing  coating,  caulking 
compounds,  glazing  compounds,  wood 
preservative,  sound  deadeners,  oils  and 
greases  (except  commodities  in  bulk), 
from  the  facilities  of  Southwest 
Petrochem,  at  or  near  Olathe,  KS,  to 
points,  in  AZ.  CO,  IL  lA,  KY,  MN,  NE, 
NM,  OK,  and  TX.  (Hearing  site:  Kansas 
City.  MO.) 

MC  38154  (Sub-16F),  filed  June  22, 

1979.  Applicant:  C.  S.  HENRY 
TRANSFER,  INC.,  P.O.  Drawer  2306, 
Rocky  Mount,  NC  27801.  Representative: 
Jay  Schiffres,  2727  29th  St.  NW., 
Washington,  DC  20008.  Transporting 
such  commodities  as  are  dealt  in  or 
used  by  grocery  and  department  stores, 
and  food  business  houses,  (except 
commodities  in  bulk),  between 
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Baltimore,  MD,  on  the  one  hand,  and.  on 
the  other,  points  in  NC  and  SC.  (Hearing 
site:  Washington,  DC  or  Rocky  Mount, 
NC.) 

MC  40025  (Sub-9F),  filed  June  18. 1979. 
Applicant:  DUST  MOTOR  SERVICE, 
INC.,  129th  Street  &  Dickey  Road,  East 
Chicago.  IN  46312.  Representative: 
Donald  W.  Smith,  P.O.  Box  40248, 
Indianapolis,  IN  46240.  Transporting 
iron  and  steel  articles,  from  the  facilities 
of  Jones  &  Laughlin  Steel  Corp.,  Western 
Division,  located  at  those  points  in 
Indiana  which  are  in  the  Chicago 
commercial  zone,  to  those  points  in  IL, 
on  and  north  of  U.S.  Hwy  36,  and  points 
in  Christian  County,  IL.  (Hearing  site: 
Chicago,  IL.) 

MC  53965  (Sub-156F),  filed  June  21, 
1979.  Applicant:  GRAVES  TRUCK  UNE, 
INC.,  2130  South  Ohio,  P.O.  Drawer 
1387,  Salina,  KS  67401.  Representative: 
Bruce  A.  Bullock  (same  address  as 
applicant).  To  operate  as  a  common 
carrier,  by  motor  vehicle,  in  interstate  or 
foreign  commerce,  over  regular  routes, 
transporting  general  commodities 
(except  those  of  unusual  value,  classes 
A  and  B  explosives,  household  goods  as 
defined  by  the  Commission, 
commodities  in  bulk,  and  those  requiring 
special  equipment),  (1)  between  Kansas 
City,  MO,  and  St.  Louis,  MO,  over 
Interstate  Hwy  70,  and  (2)  between 
Pittsburg,  KS,  and  St.  Louis,  MO,  from 
Pittsburg  over  U.S.  Hwy  69  to  junction 
KS  Hwy  57,  then  over  KS  Hwy  57  to  the 
KS-MO  State  line,  then  over  MO  Hwy 
171  to  Joplin,  MO,  then  over  Interstate 
Hwy  44  to  St.  Louis,  and  return  over  the 
same  route,  in  (1)  and  (2)  above  serving 
no  intermediate  points.  (Hearing  site: 
Salina,  KS,  and  St.  Louis,  MO.) 

MC  83835  (Sub-164F),  filed  June  18. 
1979.  Applicant:  WALES 
TRANSPORTATION,  INC.,  P.O.  Box 
226186,  Dallas,  TX  75266. 

Representative:  James  W.  Hightower, 
First  Continental  Bank  Bldg.,  Suite  301, 
5801  Marvin  D.  Love  Freeway,  Dallas, 

TX  75237.  To  operate  as  a  common 
carrier,  by  motor  vehicle,  in  interstate  or 
foreign  commerce,  over  irregular  routes, 
transporting  (1)  molybdenum 
concentrate  and  nickel,  and  (2)  alloys 
and  chemicals,  (except  those  described 
in  (1)  above),  between  Ft.  Madison,  lA, 
on  the  one  hand,  and,  on  the  other, 
points  in  the  United  States  (except  AK 
and  HI),  restricted  to  the  transportation 
of  traffic  originating  at  or  destined  to  the 
facilities  of  Amax,  Inc.,  at  or  near  Ft. 
Madison,  lA.  (Hearing  site:  Dallas,  TX.) 

MC  100785  (Sub-6F),  filed  June  20. 

1979.  Applicant:  LAWRENCE  E.  BULT, 
d.b.a.  L.  BULT  CARTAGE,  123  North 
Williams,  Thornton,  IL  60476. 
Representative:  Robert  A.  Kriscunas. 


1301  Merchants  Plaza,  Indianapolis,  IN 
46204.  Transporting  refractory  products, 
in  bulk,  from  Hammond,  IN,  to  Wilton, 
lA.  (Hearing  site:  Indianapolis,  IN,  or 
Chicago,  IL.) 

MC  102295  (Sub-35F),  filed  June  18, 
1979.  Applicant:  GUY  HEAVENER,  INC., 
480  School  Lane,  Harleysville,  PA  19438. 
Representative:  Maxwell  A.  Howell, 

1100  Investment  Bldg.,  1511  K  Street, 
NW.,  Washington,  DC  20005. 
Transporting  slag,  between  points  in  NJ, 
on  the  one  hand,  and,  on  the  other,  those 
points  in  the  United  States  in  and  east  of 
WI,  IL,  MO,  AR,  and  LA.  (Hearing  site: 
Washington,  DC.) 

MC  106674  (Sub-401F),  filed  June  22, 
1979.  Applicant:  SCHILU  MOTOR 
LINES,  INC.,  P.O.  Box  123,  Remington, 

IN  47977.  Representative:  Jerry  L 
Johnson,  (same  address  as  applicant). 
Transporting  iron  and  steel  articles, 
from  the  facilities  of  Armco,  Inc.,  at  (1) 
Ashland,  KY,  to  points  in  IL  and  IN,  and 
(2)  Middletown,  OH,  to  points  in  KY,  IL, 
and  IN,  restricted  to  the  transportation 
of  traffic  originating  at  the  named 
origins.  (Hearing  site:  Chicago,  IL,  or 
Indianapolis,  IN.) 

MC  107445  (Sub-21F),  filed  June  21, 
1979.  Applicant:  UNDl^WOOD 
MACHINERY  TRANSPORT,  INC.,  940 
W.  Troy  Ave.,  Indianapolis,  IN  46225. 
Representative:  Alki  E.  Scopelitis,  1301 
Merchants  Plaza,  Indianapolis,  IN  46204. 
Transporting  aluminum  articles, 
between  points  in  Hancock  County,  KY, 
on  the  one  hand,  and,  on  the  other, 
points  in  IL,  IN,  LA.  MI,  MO,  OH,  TN, 
and  WI.  (Hearing  site:  Indianapolis,  IN, 
or  Pittsburgh,  PA.) 

MC  110325  (Sub-94F),  filed  May  4, 

1979.  Applicant:  TRANSCON  LINES,  a 
corporation,  P.O.  Box  9220,  Los  Angeles, 
CA  90009.  Representative:  Wentworth  E. 
Griffin,  Midland  Bldg.,  1221  Baltimore 
Ave.,  Kansas  City,  MO  64105.  To 
operate  as  a  common  carrier,  by  motor 
vehicle,  in  interstate.or  foreign 
commerce,  over  regular  routes, 
transporting  general  commodities 
(except  those  of  unusual  value,  classes 
A  and  B  explosives,  household  goods  as 
defined  by  the  Commission, 
commodities  in  bulk,  and  those  requiring 
special  equipment),  between  Bristol,  TN, 
and  Bristol,  VA,  from  Bristol,  TN  over 
U.S.  Hwy  llE  to  junction  U.S.  Hwy  11 W, 
then  over  U.S.  Hwy  llW  to  Bristol,  VA, 
and  return  over  the  same  route,  serving 
all  intermediate  points,  and  serving 
points  in  Russell,  Scott,  and  Washington 
Counties,  VA  as  off-route  points. 

(Hearing  site:  Bristol  or  Knoxville,  TN.) 

Note. — Applicant  intends  to  tack  this 
authority  with  his  existing  authority. 

MC  112304  (Sub-194F),  filed  June  18. 
1979.  Applicant:  ACE  DORAN 


HAUUNG  &  RIGGING  CO.,  a 
corporation,  1601  Blue  Rock  St., 
Cincinnati,  OH  45223.  Representative: 
John  D.  Herbert  (same  address  as 
applicant).  Transporting  (l)(a)  iron  and 
steel  articles,  (except  pipe),  and  (b)  pipe, 
from  the  facilities  of  Fort  Worth  Pipe  & 
Supply  Company,  at  or  near  Conroe,  TX, 
to  points  in  the  United  States  (including 
AK  but  excluding  HI),  and  (2)  materials, 
equipment,  and  supplies  used  in  the 
manufacturing  and  distribution  of  the 
commodities  in  (1)  above,  in  the  reverse 
direction.  (Hearing  site:  Fort  Worth  or 
Dallas.  TX.) 

MC  112304  (Sub-195F).  filed  June  18, 
1979.  Applicant:  ACE  DORAN 
HAUUNG  &  RIGGING  CO.,  a 
corporation,  1601  Blue  Rock  St., 
Cincinnati,  OH  45223.  Representative: 
John  D-  Herbert  (same  address  as 
applicant).  Transporting  concrete 
cylinder  pipe,  from  the  facilities  of 
Gifford-Hill  American,  at  or  near  Grand 
Prairie.  Houston.  Lubbock,  and  Victoria, 
TX,  to  points  in  AR.  (Hearing  site: 

Dallas,  TX.  or  Washington,  DC.) 

MC  113855  (Sub-492F).  filed  June  21. 
1979.  Applicant:  INTERNATIONAL 
TRANSPORT,  INC.,  a  North  Dakota 
corporation,  2450  Marion  Road  SE., 
Rochester,  MN  55901.  Representative: 
Thomas  J.  Van  Osdel,  502  First  National 
Bank  Bldg.,  Fargo,  ND  58126. 
Transporting  self-propelled  lifts,  from 
Paramount,  CA,  to  points  in  the  United 
States  (including  AK  but  excluding  HI). 
(Hearing  site:  Los  Angeles,  CA.) 

MC  114334  (Sub-62F).  filed  June  21, 
1979.  Applicant:  BUILDERS 
TRANSPORTATION  COMPANY,  a 
corporation,  3117  Tulane,  Memphis,  TN 
38116.  Representative:  Dale  Woodall, 

900  Memphis  Bank  Bldg.,  Memphis,  TN 
38103.  Transporting  iron  and  steel 
articles,  from  Memphis.  TN,  to  points  in 
IL  and  IN.  (Hearing  site:  Memphis,  TN.) 

MC  115975  (Sub-38F).  filed  June  22, 
1979.  Applicant:  C.  B.  W.  TRANSPORT 
SERVICE.  INC.,  P.O.  Box  48.  Wood 
River,  IL  62095.  Representative:  Ernest 
A.  Brooks,  B,  1301  Ambassador  Bldg.,  St. 
Louis,  MO  63101.  To  operate  as  a 
contract  carrier,  by  motor  vehicle,  in 
interstate  or  foreign  commerce,  over 
irregular  routes,  transporting  petroleum 
grease,  in  bulk,  in  tank  vehicles,  (1)  from 
Bakerstown,  PA,  to  Woodhaven,  MI,  (2) 
from  Buffalo,  NY,  to  Chicago,  IL, 

Saginaw  and  Woodhaven,  MI, 

Mansfield  and  Youngstown,  OH, 

Curtis ville  and  Verona,  PA,  and 
Fairview,  WV,  (3)  from  Cornwells 
Heights,  PA,  to  Passaic,  NJ,  and  (4)  from 
Olathe,  KS,  to  El  Dorado,  AR, 
Woodhaven,  MI,  and  Vicksburg,  MS, 
under  continuing  contract(s)  with 
Mobile  Oil  Corporation,  of  New  York, 
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NY.  (Hearing  site:  St.  Louis,  MO,  or 
Washington.  DC.) 

MC  116014  (Sub-88F).  filed  June  21. 
1979.  Applicant:  OLIVER  TRUCKING 
COMPANY.  INC.,  P.O.  Box  53. 
Winchester,  KY  40391.  Representative: 
Louis  J.  Amato,  P.O.  Box  ^  Bowling 
Green,  KY  42101.  Transporting 
aluminum  ingots,  fi'om  Jones  Mills,  AR 
to  Mt.  Sterling,  KY.  (Hearing  site: 
Louisville,  KY.) 

MC  120924  (Sub-9F),  filed  June  17, 
1979.  Applicant:  B  &  W  CARTAGE  CO., 
INC.,  2932  West  79th  St.,  Chicago,  IL 
60652.  Representative:  Carl  L  Steiner,  39 
South  LaSalle  St.,  Chicago,  IL  60603. 
Transporting  general  commodities 
(except  those  of  unusual  value,  classes 
A  and  B  explosives,  household  goods  as 
defined  by  the  Commission, 
commodities  in  bulk,  and  those  requiring 
special  equipment),  between  points  in 
Cook,  Lake,  DuPage,  Kane,  Kendall,  and 
Will  Counties,  IL,  and  those  in 
Kankakee  County,  IL  on  and  north  of  IL 
Hwy  17,  on  the  one  hand,  and,  on  the 
other,  points  in  IL  on  and  north  of  U.S. 
Hwy  36.  (Hearing  site:  Chicago,  IL.) 

Note. — Applicant  seeks  to  convert 
Certificate  of  Registration  MC  120924  (Sub-1), 
served  December  16, 1963  to  a  certificate  of 
public  convenience  and  necessity. 

Condition. — Issuance  of  a  certificate  is 
subject  to  prior  or  coincidental  cancellation 
of  Certificate  of  Registration  MC  120924  (Sub- 
1). 

MC  125535  (Sub-17F),  filed  June  20, 
1979.  Applicant:  NATIONAL  SERVICE 
LINES  INC.  OF  NEW  JERSEY,  12015 
Manchester  Rd.,  Suite  118,  St.  Louis,  MO 
63131.  Representative:  Donald  S.  Helm 
(same  address  as  applicant).  To  operate 
as  a  contract  carrier,  by  motor  vehicle, 
in  interstate  or  foreign  commerce,  over 
irregular  routes,  transporting  (1)  glass 
and  glazed  glass  units,  and  (2) 
materials,  equipment,  and  supplies  used 
in  the  manufacture  and  distribution  of 
the  commodities  named  in  (1)  above 
(except  commodities  in  bulk,  in  tank 
vehicles),  between  the  facilities  of  C-E 
Glass,  Combustion  Engineering,  Inc.,  at 
(a)  St.  Louis,  and  Truesdail,  MO,  and  (b) 
Cinnaminson  and  Pennsauken,  NJ.  on 
the  one  hand,  and,  on  the  other,  those 
points  in  the  United  States  in  and  east  of 
ND.  SD,  NE,  KS,  OK,  and  TX,  under  a 
continuing  contract  with  C-E  Glass, 
Combustion  Engineering,  Inc.,  of 
Cinnaminson,  NJ.  (Hearing  site: 
Washington,  DC.) 

MC  127905  (Sub-2F).  filed  June  19, 

1979.  Applicant:  LYNN  H.  SCOTf  INC., 
8532  Blossvale  Rd.,  Blossvale,  NY  13308. 
Representative:  Lynn  H.  Scott  (same 
address  as  applicant).  Transporting 
sand,  from  Annsville  (Oneida  County), 
NY,  to  points  in  AL,  AR,  GA,  IL,  lA,  KY, 


LA,  MN,  MS,  MO,  NC,  SC,  TN,  and  WI. 
(Hearing  site:  Utica  or  Syracuse,  NY.) 

MC  127974  (Sub-19F),  filed  June  21, 
1979.  Applicant:  P.  LIEDTKA 
TRUCKING.  INC.,  110  Patterson  Ave., 
Trenton,  NJ  08610.  Representative:  Alan 
Kahn,  1920  Two  Penn  Center  Plaza, 
Philadelphia,  PA  19102.  Transporting 
roofing  materials,  and  materials  and 
supplies  used  in  the  installation  of 
roofing  materials,  from  the  facilities  of 
the  Celotex  Corporation  at  or  near 
Chester,  WV,  to  points  in  MA,  NJ,  NY, 
and  PA.  (Hearing  site:  Philadelphia,  PA, 
or  Washington,  DC.) 

MC  136315  (Sub-81F),  filed  June  22, 
1979.  Applicant:  OLEN  BURRAGE 
TRUCKING.  INC.,  Route  9,  Box  22-A. 
Philadelphia,  MS  39350.  Representative: 
Fred  W.  Johnson,  Jr.,  1500  Deposit 
Guaranty  Plaza.  Jackson,  MS  39205. 
Transporting  (1)  lumber,  particleboard, 
composition  board,  poles,  piling,  pallets, 
timbers,  crossties,  and  wallboard,  and 
(2)  materials,  equipment,  and  supplies 
used  in  the  manufacture  and  distribution 
of  the  commodities  named  in  (1)  above 
(except  commodities  in  bulk),  between 
points  in  AL,  AR,  FL,  GA,  EL,  IN,  lA,  KS, 
KY.  LA,  MI.  MN.  MO.  MS,  NC,  NE,  NY, 
OH,  OK.  PA.  SC,  TN.  TX,  VA.  WV.  and 
WI.  (Hearing  site:  Memphis,  TN,  or  New 
Orleans,  LA.) 

Note. — Dual  operations  may  be  involved. 

MC  136605  (Sub-123F).  filed  June  19, 
1979.  Applicant:  DAVIS  BROS.  DIST., 
INC.,  P.O.  Box  8058,  Missoula,  MT  59807. 
Representative:  Allen  P.  Felton  (same 
address  as  applicant).  Transporting 
aluminum  plate,  aluminum  sheet, 
aluminum  foil,  and  aluminum  ingot, 
from  the  facilities  of  Aluminum 
Company  of  America,  at  or  near 
Riverdale,  lA,  to  points  in  CA,  OR,  WA, 
NV,  AZ,  MT,  and  ID,  (Hearing  site: 
Pittsburgh,  PA,  or  Denver,  CO.) 

MC  138875  (Sub-212F),  filed  June  22, 
1979.  Applicant:  SHOEMAKER 
TRUCKING  COMPANY,  a  corporation, 
11900  Franklin  Rd..  Boise,  ID  83705. 
Representative:  F.  L.  Sigloh  (same 
address  as  applicant).  Transporting 
plumbing  fixtures,  from  points  in  GA, 

MS,  and  TX  to  points  in  CA,  ID,  NV,  OR, 
and  WA.  (Hearing  site:  Boise,  ID,  or 
Washington,  DC.) 

MC  138875  (Sub-213F),  filed  June  22. 
1979.  Applicant:  SHOEMAKER 
TRUCKING  COMPANY,  a  corporation. 
11900  Franklin  Rd.,  Boise,  ID  83705. 
Representative:  F.  L.  Sigloh  (same 
address  as  applicant).  Transporting 
sand  (except  in  bulk),  from  points  in  ID, 
to  points  in  MT,  OR,  WA,  and  WY. 
(Hearing  site:  Seattle,  WA,  or  Boise,  ID.) 

MC  138875  (Sub-214F),  filed  June  22, 
1979.  Applicant:  SHOEMAKER 


TRUCKING  COMPANY,  a  corporation, 
11900  Franklin  Rd.,  Boise,  ID  83705. 
Representative:  F.  L  Sigloh  (same 
address  as  applicant).  Transporting 
doors,  door  hardware,  and  door 
accessories,  from  points  in  PA  to  points 
in  ID,  MT,  OR,  UT,  and  WA.  (Hearing 
site:  Portland,  OR,  or  Boise,  ID.) 

MC  139495  (Sub-464F),  filed  June  21, 
1979.  Applicant:  NATIONAL 
CARRIERS.  INC.,  1501  East  8th  Street. 
P.O.  Box  1358,  Liberal,  KS  67901. 
Representative:  HERBERT  ALAN 
DUBIN,  1320  Fenwick  Lane,  Silver 
Spring,  MD  20910.  Transporting  genera/ 
commodities  (except  articles  of  unusual 
value,  classes  A  and  B  explosives, 
household  goods  as  defined  by  the 
Commission,  commodities  in  bulk,  and 
commodities  requiring  special 
equipment),  from  the  facilities  of 
Southeastern  Michigan  Shippers  Co¬ 
operative  Association,  at  or  near 
Detroit,  MI,  to  points  in  the  United 
States  (except  AK  and  HI),  restricted  to 
the  transportation  of  traffic  originating 
at  the  named  origin.  (Hearing  site: 
Washington,  DC.) 

MC  140744  (Sub-12F).  filed  June  22, 
1979.  Applicant:  ARCTIC  AIR 
TRANSPORT,  INC.,  103  North  Eau 
Claire  St.,  Mondovi,  WI  54755. 
Representative:  Stanley  C  Olsen,  Jr., 
4601  Excelsior  Blvd.,  Minneapolis,  MN 
55416.  Transporting  frozen  foodstuffs, 
between  the  facilities  of  Monument 
Distribution  Warehouse,  Inc.,  at  or  near 
Indianapolis,  IN,  on  the  one  hand,  and, 
on  the  other,  points  in  IL,  lA.  MN,  and 
WI,  restricted  to  the  transportation  of 
tra^c  originating  at  or  destined  to  the 
named  facilities.  (Hearing  site: 
Minneapolis,  MN,  or  Chicago,  IL.) 

MC  140744  (Sub-13F),  filed  June  22, 
1979.  Applicant:  ARCTIC  AIR 
TRANSPORT.  INC.,  103  North  Eau 
Claire  St.,  Mondovi,  WI  54755. 
Representative:  Stanley  C.  Olsen,  Jr., 
4601  Excelsior  Blvd.,  Minneapolis,  MN 
55416.  Transporting  meats,  packing¬ 
house  products,  and  commodities  used 
by  packing  houses,  as  described  in 
Appendix  I  to  the  report  in  Descriptions 
in  Motor  Carrier  Certificates,  61  M.C.C. 
209  and  766,  (except  dairy  products, 
hides,  and  commodities  in  bulk), 
between  the  facilities  of  (a)  Lauridsen 
Foods,  Inc.,  at  or  near  Britt,  lA,  and  (b) 
Armour  &  Co.,  at  or  near  Mason  City, 
lA^  on  the  one  hand,  and,  on  the  other, 
points  in  AL.  AR.  FL,  GA,  IL.  IN.  KY.  LA. 
MI,  MN,  MS,  MO.  NE.  NC.  ND,  OH,  TN. 
SC,  SD,  and  WI.  restricted  to  the 
transportation  of  traffic  originating  at  or 
destined  to  the  named  facilities. 

(Hearing  site:  St.  Paul,  MN,  or 
Washington,  DC.) 
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MC 141245  (Sub-13F),  filed  June  22. 
1979.  Applicant:  BARRETT  TRUCKING 
CO.,  INC.,  16  Austin  Dr.,  Burlington,  VT 
05401.  Representative:  Brian  L.  Troiano, 
918 — 16th  St.,  NW.,  Washington,  DC 
20006.  Transporting  (1)  paper  and  paper 
products,  and  (2)  materials,  equipment, 
and  supplies  used  in  the  manufacture 
and  distribution  of  the  commodities  in 
(1)  above,  between  Gilman,  VT,  on  the 
one  hand,  and.  on  the  other,  points  in 
CT,  MD,  MA.  NJ,  NY,  PA.  and  RI. 
(Hearing  site:  Washington,  DC,  or 
Burlington,  VT.) 

MC  141804  (Sub-239F).  filed  June  18, 
1979.  Applicant:  WESTERN  EXPRESS, 
DIVISION  OF  INTERSTATE  RENTAL, 
INC.,  P.O.  Box  3488,  Ontario.  CA  91761. 
Representative:  Frederick  J.  Coffman 
(same  address  as  applicant). 
Transporting  bicycles  and  bicycles 
parts,  between  points  in  Los  Angeles 
County,  CA.  on  the  one  hand,  and,  on 
the  other,  those  points  in  the  United 
States  in  and  east  of  ND,  SD.  KS,  OK, 
NE,  and  TX.  (Hearing  site:  Los  Angeles 
or  San  Francisco,  CA.) 

MC  141804  (Sub-243),  filed  June  18, 
1979.  Applicant:  WESTERN  EXPRESS, 
DIVISION  OF  INTERSTATE  RENTAL, 
INC.,  P.O.  Box  3488,  Ontario,  CA  91761. 
Representative:  Frederick  J.  Coffman 
(same  address  as  applicant). 
Transporting  genera/  commodities 
(except  those  of  unusual  value,  classes 
A  and  B  explosives,  household  goods  as 
defined  by  the  Commission, 
commodities  in  bulk,  and  those  requiring 
special  equipment),  from  the  facilities  of 
New  England  Shipping  Association  Co¬ 
operative.  (a)  at  or  near  Willsboro,  NY, 
and  (b)  in  NH.  MA,  ME.  and  VT,  to 
points  in  AZ,  CA,  CO,  NV,  OR,  UT,  and 
WA,  restricted  to  the  transportation  of 
traffic  originating  at  the  named  origins 
and  destined  to  the  indicated 
destinations.  (Hearing  site:  Los  Angeles 
or  San  Francisco,  CA.) 

MC  142484  (Sub-lOin,  filed  June  22, 
1979.  Applicant:  STRINGFELLOW 
TRANSPORTATION  COMPANY.  INC., 
724  Third  Ave.,  North,  Birmingham,  AL 
35201.  Representative:  Robert  E.  Tate. 
P.O.  Box  517,  Evergreen,  AL  36401.  To 
operate  as  a  contract  carrier,  by  motor 
vehicle,  in  interstate  or  foreign 
commerce,  over  irregular  routes, 
transporting  (1)  pipe,  fittings,  valves,  fire 
hydrants,  and  castings,  and  (2) 
materials  and  supplies  used  in  the 
installation  of  the  commodities  named 
in  (1)  above,  from  the  facilities  of  U.S. 
Pipe  and  Foundry  Company,  in  Jefferson 
County,  AL,  to  points  in  IL,  IN,  MI,  OH, 
and  WI,  under  continuing  contract(s) 
with  U.S.  Pipe  and  Foundry  Company,  of 
Birmingham,  AL  (Hearing  site: 
Birmingham,  AL  or  Atlanta,  GA.) 


MC  142484  (Sub-ll),  filed  June  22. 
1979.  Applicant:  STRINGFELLOW 
TRANSPORTATION  COMPANY,  INC., 
724  3rd  Avenue,  North,  Birmingham,  AL 
35203.  Representative:  Robert  E.  Tate, 
P.O.  Box  517,  Evergreen,  AL  36401.  To 
operate  as  a  contract  carrier,  by  motor 
vehicle,  in  interstate  or  foreign 
commerce,  over  irregular  routes, 
transporting  lumber,  from  Good  water, 
AL  to  points  in  GA,  DL,  IN,  lA,  KY,  LA, 
MD.  MO.  MI.  MS,  NC,  NY.  OH.  PA,  SC. 
TN,  VA,  WV,  and  WI,  under  continuing 
contract(s)  Kimberly  Clark  Corporation. 
(Hearing  site:  Birmingham,  AL  or 
Atlanta,  GA.) 

MC  143594  (Sub-10),  filed  June  18, 

1979.  Applicant:  NATIONAL  BULK 
TRANSPORT.  INC.,  Suite  13.  624 
Holcomb  Road,  Roswell,  GA  30077. 
Representative:  Warren  L  Troupe,  2480 
E.  Commercial  Blvd.,  Fort  Lauderdale. 

FL  33308.  Transporting  commodities  in 
bulk,  in  tank  vehicles,  between  points  in 
the  United  States  (except  AK  and  HI), 
restricted  to  the  transportation  of  traffic 
originating  at  or  destined  to  the  facilities 
of  Union  Camp  Corporation.  (Hearing 
site:  Chicago.  IL) 

MC  144505  (Sub-2),  filed  June  18. 1979. 
Applicant:  DOYLE  LOVE.  d.b.a.  LOVE 
TRUCKING,  Route  1.  Box  438,  Mabank, 
TX  75147.  Representative:  Thomas  L 
Cook,  First  Continental  Bank  Bldg.,  Suite 
301,  5801  Marvin  D.  Love  Freeway, 
Dallas,  TX  75237.  Transporting 
motorcycles,  fi'om  Arlington,  TX.  to 
those  points  in  LA,  on  and  south  of  a 
line  beginning  at  the  LA-TX  State  line 
and  extending  along  U.S.  Hwy  190  to 
junction  U.S.  Hwy  90,  and  then  along 
U.S.  Hwy  90  to  the  LA-MS  State  line. 
(Hearing  site:  Dallas,  TX.) 

MC  145765  (Sub-3F).  filed  June  18. 

1979.  Applicant:  WIEST  TRUCKLINE. 
INC.,  1305  6th  Ave.  N.W.,  Jamestown, 

ND  58401.  Representative:  Charles  E. 
Johnson,  418  East  Rosser  Ave.,  P.O.  Box 
1982,  Bismarck,  ND  58501.  Transporting 
iron  and  steel  articles,  (1)  from  the 
facilities  of  United  States  Steel 
Corporation,  at  or  near  (a)  Gary,  IN,  and 
(b)  South  Chicago,  Joliet,  and 
Waukegan,  IL  to  points  in  MN,  (2)  from 
Chicago,  Sterling  and  Granite  City,  IL 
Minneapolis,  MN.  Wilton  and  Sioux 
City,  LA,  Green  Bay,  WI,  Omaha,  NE, 
Ashland,  KY,  and  Sioux  Falls,  SD,  to 
points  in  ND.  and  (3)  from  Fargo,  ND,  to 
Omaha,  NE,  Sioux  Falls,  SD,  and  Sioux 
City,  lA.  restricted  in  (2)  above  against 
the  transportation  of  traffic  destined  to 
the  facilities  of  (a)  Haybuster 
Manufacturing.  Inc.,  at  or  near 
Jamestown.  ND,  and  (b)  Summers 
Manufacturing  Co.,  Inc.,  at  or  near 
Maddock,  ND.  (Hearing  site:  Fargo,  SD, 
or  Minneapolis,  MN.) 


Note. — Dual  operations  may  be  involved. 

MC  147464F.  filed  June  22. 1979. 
Applicant:  FRANK  E.  KAISER,  dba 
CHRISANDAD  UNIVERSAL  5461  N. 

East  River  Rd.,  Chicago,  IL  60656. 
Representative:  Daniel  O.  Hands,  Suite 
200,  205  West  Toughy  Ave.,  Park  Ridge, 

IL  60068.  Transporting  (1)  electric  motor 
parts  and  packaging  materials,  from 
Chicago.  IL  to  the  facilities  of  Wabash/ 
IPM,'at  or  near  Farmington,  MO;  and  (2) 
electric  motor  parts,  from  Farmington, 
MO,  to  the  facilities  of  Wabash/IPM  at 
or  near  Palatine,  IL  restricted  in  (1)  and 
(2)  above  to  the  transportation  of  traffic 
originating  at  the  named  origins  and 
destined  to  the  named  destinations. 
(Hearing  site:  Chicago,  IL.) 

Passenger 

MC  1515  (Sub-270F).  filed  June  18. 

1979.  Applicant:  GREYHOUND  LINES, 
INC,,  Greygound  Tower.  Phoenix,  AZ 
85077.  Representative:  L  J.  Celmins 
(same  address  as  applicant).  To  operate 
as  a  common  carrier,  by  motor  vehicle, 
in  interstate  or  foreign  commerce,  over 
regular  routes  transporting  passengers 
and  their  baggage  and  express  and 
newspapers,  in  the  same  vehicle  with 
passengers,  (1)  between  Scranton,  PA, 
and  New  Britain,  CT,  from  Scranton,  PA. 
over  Interstate  Hwy  81  to  junction 
Interstate  Hwy  380,  then  over  Interstate 
Hwy  380  to  jimction  Interstate  Hwy  84, 
then  over  Interstate  Hwy  84  to  New 
Britain,  CT,  serving  no  intermediate 
points,  and  return  over  the  same  route; 

(2)  between  new  Britain  and  Hartford, 

CT,  over  Interstate  Hwy  84,  serving  all 
intermediate  points.  (Hearing  site: 
Hartford,  CT.  or  Scranton,  PA.) 

Passenger 

MC  107815  (Sub-lOF),  filed  June  18, 

1979.  Applicant:  IOWA  COACHES, 
INCORPORATED.  1180  E.  Roosevelt 
Ext.,  Dubuque,  LA  52001.  Representative: 
Steven  C.  Schoenebaum,  1200  Register 
and  Tribune  Bldg.,  Des  Moines,  lA 
50309.  To  operate  as  a  common  carrier,  . 
by  motor  vehicle,  in  interstate  or  foreign 
commerce,  over  irregular  routes, 
transporting  passengers  and  their 
baggage,  in  the  same  vehicle  with 
passengers,  in  round-trip  special 
operations,  beginning  and  ending  at 
Dubuque,  LA  and  extending  to  points  in 
the  United  States  (except  AK  and  HI). 
(Hearing  site:  Chicago,  IL  or 
Minneapolis,  MN.) 

Volume  No.  253 

Decided:  December  17, 1979. 

By  the  Commission  Re%'iew  Board  Number 
2,  Members  Boyle,  Eaton,  and  Liberman, 
Member  Eaton  not  participating. 
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MC 13267  (Sub-4F).  filed  June  1, 1979. 
Applicant:  MOUNTAINSIDE 
TRANSPORT.  INC..  4828  Hollins  Feny 
Road,  Baltimore,  MD  21227. 
Representative:  Michael  R.  Werner,  P.O. 
Box  1409, 167  Fairfield  Road,  Fairfield, 

NJ  07006.  To  operate  as  a  contract 
carrier,  by  motor  vehicle,  in  interstate  or 
foreign  commerce,  over  irregular  routes, 
transporting  (1)  such  commodities  as  are 
dealt  in  by  grocery  and  food  business 
houses,  and  (2)  materials,  supplies,  and 
equipment  used  in  the  manufacture, 
sale,  and  distribution  of  the  commodities 
in  (1)  above,  (except  commodities  in 
bulk),  between  Baltimore,  MD.  on  the 
one  hand,  and.  on  the  other,  points  in 
VA  and  Guilford  County,  NC.  under 
continuing  contractjs)  with  The  Great 
Atlantic  &  Pacific  Tea  Company,  Inc. 
(Hearing  site:  New  York,  NY.) 

MC  55886  (Sub-21F),  filed  June  4. 1979. 
Applicant:  BLUE  LINE  TRANSFER  CO., 
INC.,  3d  and  Broomall  Streets.  P.O.  Box 
4,  Chester.  PA  19016.  Representative: 
Raymond  A.  Thistle,  Jr.,  5  Cottman 
Court,  Homestead  Road  &  Cottman 
Street,  Jenkintown,  PA  19046. 
Transporting  (1)  paper  and  paper 
products,  (2)  expanded  plastic 
materials,  (3)  furniture,  and  (4) 
materials,  equipment,  and  supplies  used 
in  the  manufacture  and  distribution  of 
the  commodities  named  in  (1),  (2)  and  (3) 
above  (except  commodities  in  bulk), 
between  the  facilities  of  the  Scott  Paper 
Company,  located  in  DE,  ME,  MA.  NJ, 
NY,  OH,  PA,  VA,  and  DC,  on  the  one 
hand,  and,  on  the  other  points  in  CT,  DE, 
ME.  MD.  MA.  NH,  NJ.  NY.  OH,  PA.  RI, 
VT,  VA,  WV,  and  DC.  (Hearing  site: 
Philadelphia,  PA.) 

Note. — Dual  operations  may  be  involved. 

MC  99896  (Sub-3F),  filed  May  31. 1979. 
Applicant:  THE  KINNISON  TRUCKING 
COMPANY,  a  corporation,  1475  West 
River  Road,  Dayton,  OH  45418. 
Representative:  A.  Charles  Tell,  100  East 
Broad  Street,  Columbus,  OH  43215. 
Transporting  (1)  aluminum  castings, 
from  Bedford,  IN,  to  points  in 
Montgomery  County,  OH,  (2)  scrap 
aluminum,  in  the  reverse  direction,  (3) 
rubber  packing  devices,  ft-om 
Morristown,  IN,  to  Dayton,  OH,  and  (4) 
general  commodities  (except  those  of 
unusual  value,  classes  A  and  B 
explosives,  household  goods  as  defined 
by  the  Commission,  commodities  in 
bulk,  and  those  requiring  special 
equipment),  between  Dayton  and  Tipp 
City,  OH,  on  the  one  hand,  and,  on  the 
other,  points  in  OH.  (Hearing  site: 
Columbus,  OH.) 

Note. — Part  (4)  seeks  to  convert  a  presently 
held  certificate  of  registration  to  a  certificate 
of  public  convenience  and  necessity. 


MC  105457  (Sub-98F).  filed  June  4, 
1979.  Applicant:  THURSTON  MOTOR 
LINES,  INC.,  600  Johnston  Road, 
Charlotte,  NC  28206.  Representative: 
John  V.  Luckadoo  (same  address  as 
applicant).  Transporting  (1)  contractors’ 
and  industrial  equipment,  [2)  self- 
propelled  articles,  and  (3)  parts, 
materials,  and  supplies  used  in  the 
manufacture  and  distribution  of 
commodities  described  in  (1)  and  (2) 
above  (except  commodities  hi  bulk), 
between  the  facilities  of  Joy 
Manufacturing  Company,  at  (a)  Franklin, 
PA,  (b)  Birmingham,  AL,  (c)  Claremont, 
NH,  (d)  Buffalo.  NY,  (e)  Michigan  City, 
IN,  (fj  Wilson,  NC,  (g)  New  Pl^adelphia, 
OH,  (h)  Colorado  Springs  and  Denver, 
CO,  and  (i)  Wheeling,  WV,  on  the  one 
hand,  and,  on  the  other,  points  in  the 
United  States  (except  AK  and  HI), 
restricted  to  the  transportation  of  traffic 
originating  at  or  destined  to  the  named 
facilities.  (Hearing  site:  Washington, 

DC.) 

MC  115826  (Sub-489F),  filed  June  4. 
1979.  Applicant:  W.  J.  DIGBY,  INC.,  6015 
East  58th  Ave.,  Commerce  City,  CO 
80022.  Representative:  Howard  Gore 
(same  address  as  applicant). 
Transporting  prepaid  foodstuffs 
(except  commodities  in  bulk),  in  vehicles 
equipped  with  mechanical  refrigeration, 
from  the  facilities  of  Pillsbury  Co.,  at  or 
near  Denison,  TX,  to  points  in  CA,  OR, 
WA,  AZ,  NV,  ID,  NM  and  MT.  (Hearing 
site:  Denver,  CO.) 

MC  119777  (Sub-384F).  filed  June  4. 
1979.  Applicant:  LIGON  SPECIALIZE 
HAULER.  INC.,  Highway  85  East, 
Madisonville,  KY  42431.  Representative: 
Carl  U.  Hurst,  P.O.  Drawer  "L”, 
Madisonville,  KY  42431.  Transporting 
iron  and  steel  articles,  fi'om  St  Joseph, 
MO,  to  points  in  the  United  States 
(except  AK  and  HI).  (Hearing  site: 
Kansas  City,  MO.) 

MC  119777  (Sub-385F),  filed  June  4. 
1979.  Applicant:  LIGON  SPECIALIZED 
HAULER,  INC.,  Highway  85  East. 
Madisonville.  KY  42431.  Representative: 
Carl  U.  Hurst.  P.O.  Drawer  “L”, 
Madisonville.  KY  42431.  Transporting  (1) 
com  products  and  (2)  com,  in  mixed 
loads  with  com  products,  fi'om 
Indianapolis,  IN,  to  points  in  the  United 
States  (except  AK  and  HI).  (Hearing 
site:  Louisville,  KY  or  Indianapolis.  IN.) 

MC  119777  (Sub-393F).  filed  June  3, 
1979.  Applicant:  UGON  SPECIAUZED 
HAUlE,  INC.,  Highway  85  East. 
Madisonville,  KY  42431.  Representative: 
Carl  U.  Hurst,  P.O.  Drawer  “L”, 
Madisonville,  KY  42431.  Transporting  (1) 
pipe  and  pipe  fittings,  and  (2) 
attachments  and  accessories  used  in  the 
installation  and  distribution  of  the 
commodities  named  in  (1)  above. 


between  Dallas,  TX,  and  points  in  AR, 
OK,  and  LA.  (Hearing  site:  Dallas,  TX  or 
Houston,  TX.) 

MC  119777  (Sub-394F),  filed  June  3, 
1979.  Applicant:  LIGON  SPECIALIZED 
HAULER,  INC,  Highway  85  East, 
Madisonville,  KY  42431.  Representative: 
Carl  U.  Hurst,  P.O.  Drawer  “L”, 
Madisonville,  KY  42431.  Transporting 
hardware,  from  the  facilities  of  (1)  Solar 
Hardware  Corporation,  at  or  near 
Taylorsville,  MS,  and  (2)  Anderson 
Metal  Products  Corporation,  at  or  near 
Enterprise,  MS,  to  points  in  the  United 
States  (except  AK  and  HI).  (Hearing 
site:  New  Orleans,  LA  or  Jackson,  MS.) 

MC  123476  (Sub-43F),  filed  June  1, 

1979.  Applicant:  CURTIS  TRANSPORT. 
INC,  P.O.  Box  388,  Arnold,  MO  63010. 
Representative:  David  G.  Dimit  (same 
address  as  applicant).  Transporting 
plastic  materials  and  expanded  plastic 
products  (except  commodities  in  bulk,  in 
tank  vehicles),  fix)m  points  in  Dallas 
County,  TX,  to  those  points  in  the 
United  States  in  and  east  of  MT,  WY, 
CO,  and  NM.  (Hearing  site:  St  Louis, 

MO  or  Dallas.  TX.) 

MC  126706  (Sub-9F).  filed  June  1, 1979. 
Applicant:  KLEYSEN  TRANSPORT 
LTD.,  1495  Pembina  Highway,  Winnipeg, 
Manitoba,  Canada,  R3T  3N5. 
Representative:  Gene  P.  Johnson,  P.O. 
Box  2471,  Fargo,  ND  58108.  To  operate 
as  a  conbract  carrier,  in  motor  vehide, 
in  interstate  or  foreign  commerce,  over 
irregular  routes,  transporting  clay 
products,  in  bulk,  fi'om  points  in  SD  and 
WY,  to  points  in  IL,  IN.  and  OH,  under 
continuing  contract(s)  with  International 
Mineral  &  Chemical  Corp.  (Hearing  site: 
Minneapolis,  MN.) 

MC  129016  (Sub-9F),  filed  June  4. 1979. 
Applicant:  M  &  E  CORP.,  1608  East  18th 
Street,  Muncie,  IN  47302. 

Representative:  Kirkwood  Yockey,  300 
Union  Federal  Bldg.,  45  N.  Pennsylvania 
Street,  Indianapolis,  IN  46204.  To 
operate  as  a  contract  carrier,  in  motor 
vehicle,  in  interstate  or  foreign 
commerce,  over  irregular  routes, 
transporting  (1)  paper,  pulpboard, 
paperboard,  and  fiberboard,  and  (2) 
materials  and  machinery  used  in  the 
manufacture  ofihe  commodities 
described  in  (1)  above,  between  the 
facilities  of  Central  Corrugated,  Inc.,  at 
Indianapolis,  IN,  on  the  one  hand,  and, 
on  the  other,  points  in  IL,  MI,  OH,  KY, 
TN,  and  WV,  and  Cedar  Springs,  GA, 
Perry,  AR,  Pine  Hill,  AL,  and  Pineville, 
LA,  under  continuing  contract(s)  with 
Central  Corrugated,  Inc.  (Hearing  site: 
Indianapolis  or  Ft.  Wayne,  IN.) 

MC  129857  (Sub-8F),  filed  June  4, 1979. 
Applicant:  G.R.M.  INC.  doing  business 
as  PORT  TERMINAL  TRANSPORT, 

INC.,  700  Henry  Ford  Avenue,  Long 


Federal  Register  /  Vol.  45,  No.  12  /  Thursday,  January  17,  1980  /  Notices 


3433 


Beach,  CA  90801.  Reivesentative: 
Patricia  M.  Schnegg,  1800  United 
California  Bank  Building.  707  Wilshire 
Boulevard,  Los  Angeles,  CA  90017. 
Transporting  automobiles  and  trucks, 
between  points  in  CA,  AZ,  UT,  NV,  and 
NM.  (Hearing  site:  Los  Angeles,  CA.) 

MC  134817  (Sub-3F).  filed  June  1. 1979. 
Applicant;  OWENTON  EXPRESS.  INC.. 
U.S.  42.  P.O.  Box  328,  Carrollton,  KY 
41008.  Representative:  Fred  F.  Bradley. 
P.O.  Box  773,  Frankfort.  KY  40602.  To 
operate  as  a  common  carrier,  by  motor 
vehicle,  in  interstate  or  foreign 
commerce,  over  regular  routes, 
transporting  general  commodities 
(except  those  of  unusual  value,  classes 
A  and  B  explosives,  household  goods  as 
defined  by  the  Commission, 
commodities  in  bulk,  and  those  requiring 
special  equipment),  between  Louisville, 
KY,  and  Cincinnati,  OH,  over  U.S.  Hwy 
42  and  Interstate  Hwy  71  serving  all 
intermediate  points.  (Hearing  site: 
Cincinnati,  OH.) 

MC  138676  (Sub-13F),  filed  March  2, 
1979.  Applicant:  O-J  TRANSPORT 
COMPANY,  a  corporation.  10290 
Cratiot,  Detroit,  MI  48213. 
Representative:  Robert  E.  McFarland, 

999  West  Big  Beaver  Road,  Suite  1002, 
Troy,  MI  48084.  Transporting  yenero/ 
commodities  (expect  those  of  imusual 
value,  clases  A  and  B  explosives, 
household  goods  as  defined  by  the 
Commission,  commodities  in  bulk,  and 
those  requiring  special  equipment), 
between  Midland.  ML  on  the  one  hand, 
and.  on  the  other,  points  in  IL,  IN,  and 
WI,  those  in  LA  on  and  east  of  Interstate 
Hwy  35,  and  those  in  MN  on,  east,  and 
south  of  a  line  beginning  at  the  lA-MN 
State  line  and  extending  along  Interstate 
Hwy  35  to  junction  Interstate  Hwy 
325W,  then  along  Interstate  Hwy  35W  to 
jimction  Interstate  Hwy  494,  then  west 
and  north  along  Interstate  Hwy  494  to 
jimction  Interstate  694,  then  east  and 
south  along  Interstate  Hwy  694  to 
junction  Interstate  Hwy  94,  and  then 
along  Interstate  Hwy  94,  to  the  MN-WI 
State  line.  (Hearing  site:  Detroit  or 
Lansing,  MI.) 

MC  140176  (Sub-18F),  filed  June  4, 

1979.  Applicant:  POWELL  TRUCKING 
COMPANY,  INC.,  Route  3.  Box  13, 
Sumrall,  MS  39482.  Representative:  Fred 
W.  Johnson,  Jr..  1500  Deposit  Guaranty 
Plaza,  P.O.  Box  22628,  Jackson,  MS 
39205.TO  operate  as  a  contract  carrier, 
by  motor  vehicle,  in  interstate  or  foreign 
commerce,  over  irregular  routes, 
transporting  air  compressors,  from  the 
facilities  of  Joy  Manufacturing 
Company,  at  or  near  (a)  Michigan  City, 
IN,  and  (b)  Wilson,  NC,  to  points  in  AL, 
AR,  FL,  LA,  MS,  OK,  and  IX  under 
continuing  contract(s)  with  Joy 


Manufacturing  Company.  (Hearing  site: 
Michigan  City,  IN  or  Washington,  DC) 

MC  141046  (Sub-12F),  filed  June  1. 
1979.  Applicant:  MASON  O.  MITCHELL 
d.b.a.  M.  MITCHELL  TRUCKING,  1911 
‘T’  Street  LaPorte,  IN  46350. 
Representative:  Norman  R.  Garvin,  1301 
Merchants  Plaza,  Indianapolis,  IN  46204. 
To  operate  as  a  contract  carrier,  by 
motor  vehicle,  in  interstate  or  foreign 
commerce,  over  irregular  .routes, 
transporting  leather,  leather  products, 
and  shoe  components,  fi'om  Milwaukee, 
Wl.  Chicago,  IL,  Westfield,  PA.  and 
Kenton,  TN,  to  the  facilities  of  G.R  Bass 
Company  at  or  near  Wilton,  ME,  under 
continuing  contract(s)  with  G.H.  Bass 
Company.  (Hearing  site:  Indianapolis, 
IN,  or  Chicago,  IL) 

MC  143696  (Sub-6F).  filed  March  15, 
1979.  Applicant:  AMERICAN 
INDUSTRIAL  TRANSPORATION,  INC., 
P.O.  Box  1416,  Henderson,  TX  75652. 
Representative:  Hugh  T.  Matthews,  2340 
Fidelity  Union  Tower,  Dallas,  TX  75201. 
To  operate  as  a  contract  carrier,  by 
motor  vehicle,  in  interstate  or  foreign 
commerce,  over  irregular  routes, 
transporting  baggage  handling 
equipment  and  freight  handling 
equipment,  between  Dallas,  TX,  on  the 
one  hand,  and.  on  the  other,  points  in 
the  United  States  (except  AK,  TX,  and 
HI),  under  continuing  contract(s)  with 
Boeing  Airport  Equipment  Co.  (Hearing 
site:  Dallas,  TX.) 

MC  144626  (Sub-3F),  filed  May  29, 
1979.  Applicant:  TRANS  NATIONAL 
EXPRESS,  INC.,  520  Otter  Hole  Road, 
West  Milford,  NJ  07480.  Representative: 
George  A.  Olsen,  P.O.  Box  357, 
Gladstone,  NJ  07934.  Transporting 
defoaming  compounds  (except  ip  bulk), 
from  Newark,  to  points  in  CA  and 
TX.  (Hearing  site:  New  York,  NY  or 
Washington,  DC.) 

MC  144817  (Sub-2F),  filed  June  4, 1979. 
Applicant:  J.  N.  A.  CONTRACT 
SHIPPERS,  INC.,  11474  Norton  Avenue, 
Chino,  CA  91710.  Representative:  Milton 
W.  Flack,  4311  Willshire  Blvd.,  Suite  300, 
Los  Angeles,  CA  90010.  To  operate  as  a 
contract  carrier,  by  motor  vehicle,  in 
interstate  or  foreign  commerce,  over 
irregular  routes,  transporting  (1)  steel 
shelving,  storage  cabinets,  lockers, 
racks,  shop  furniture,  benches,  tool 
stands,  desks,  andiron  and  steel  angles, 
and  (2)  parts  for  the  commodities  in  (1) 
above,  from  the  facilities  of  Penco 
Products,  Inc.,  at  or  near  Oaks,  PA,  to 
points  in  AZ,  CA,  ID,  KS,  NV,  NM,  OK, 
OR,  TX,  UT  and  WA,  under  continuing 
contract(s)  with  Penco  Products,  Inc.,  of 
Oaks,  PA.  (Hearing  site:  Los  Angeles, 
CA.) 

MC  146466  (Sub-4F).  filed  June  4. 1979. 
Applicant:  SUMMIT  TRUCK  LINES, 


LTD.,  Route  3.  Pella,  lA  50219. 
Representative:  Robert  R.  Rydell,  1020 
Savings  and  Loan  Bldg.,  Des  Moines,  lA 
50309.  Transporting  meats,  meat 
products  and  meat  by-products,  articles 
distributed  by  meat-packing  houses,  and 
such  commodities  as  are  used  by  meat 
packers  in  the  conduct  of  their  business 
when  destined  to  and  for  use  by  meat 
packers,  as  described  in  Sections  A,  C, 
and  D  of  Appendix  I  report  in 
Descriptions  in  Motor  Carriers 
Certificates,  61  M.C.C.  209  and  766 
(except  hides  and  commodities  in  bulk), 
from  Pella,  lA,  to  points  in  IL  WI,  NE, 
and  MN.  (Hearing  site:  Des  Moines,  lA 
or  Minneapolis,  MN.) 

MC  147576F,  filed  June  4, 1979. 
Applicant:  AWC  TRANSPORTATION, 
INC.,  2113  West  30th  Street,  • 
Jacksonville,  FL  32209.  Representative: 
Martin  Sack,  Jr.,  1754  Gulf  Life  Tower, 
Jacksonville,  FL  32207.  Transporting 
general  commodities,  between  the 
facilities  of  American  Warehouse 
Corporation,  at  Jacksonville,  FL  on  the 
one  hand,  and,  on  the  other,  points  in 
AL  FL  GA,  and  VA.  Condition:  To  the 
extent  the  certificate  to  be  issued  in  this 
proceeding  authorizes  the  transportation 
of  classes  A  and  B  explosives,  it  shall  be 
limited  in  point  of  time  to  a  period 
expiring  5  years  from  its  date  of  issue. 
(Hearing  site:  Jacksonville,  FL) 

Volume  No.  257 

Decided:  December  7, 1979. 

By  the  Commission,  Review  Board  Number 
1,  Members  Carleton,  Joyce  and  Jones. 

MC  126305  (Sub-IOOF),  filed  December 
18, 1978,  previously  noticed  in  the  FR  of 
February  1, 1979.  Applicant:  BOYD 
BROTHERS  TRANSPORTATION  CO., 
INC.,  R.D.  1,  Box  18,  Clayton,  AL  36016. 
Representative:  George  A.  Olsen,  P.O. 
Box  357,  Gladstone,  NJ  07934. 
Transporting  perlite  board,  fitim  the 
facilities  of  Johns-Mansville  Corp.,  at 
Natchez,  MS,  to  those  points  in  the 
United  States  in  and  east  of  MN,  lA, 

MO,  OK,  and  TX,  restricted  to  the 
transportation  of  traffic  originating  at 
the  named  origin  and  destined  to  the 
indicated  destinations.  (Hearing  site: 
Birmingham  or  Montgomery,  AL.) 

Note. — ^This  republication  reflects  a 
broadening  amendment  received  prior  to  the 
original  publication. 

MC  126305  (Sub-IOIF),  filed  December 
18, 1978,  previously  noticed  in  the  FR  of 
February  1, 1979.  Applicant:  BOYD 
BROTHERS  TRANSPORTATION  CO., 
INC.,  R.D.  1,  Box  18,  Clayton,  AL  36016. 
Representative:  George  A.  Olsen,  P.O. 
Box  357,  Gladstone.  NJ  07934. 
Transporting  construction  materials 
(except  commodities  in  bulk),  from  the 
facilities  of  The  Celotex  Corporation,  in 
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Marion  County.  SC,  to  those  points  in 
the  United  States  in  and  east  of  MN,  lA, 
MO,  OK,  and  TX.  restricted  to  the 
transportation  of  traffic  originating  at 
the  named  origins  and  destined  to  the 
indicated  destinations.  (Hearing  site: 
Birmingham  or  Montgomery,  AL) 

Note. — ^This  republication  reflects  a 
broadening  amendment  received  prior  to  the 
original  publication. 

MC 126305  (Sub-102F],  Hied  December 

18, 1978,  previously  noticed  in  the  FR  of 
February  1, 1979.  Applicant:  BOYD 
BROTHERS  TRANSPORTATION  CO., 
INC.,  R.D.  1.  Box  18,  Clayton,  AL  36016. 
Representative:  George  A.  Olsen,  P.O. 
Box  357,  Gladstone.  NJ  07934. 
Transporting  construction  materials, 
(except  commodities  in  bulk],  horn  the 
facilities  of  The  Celotex  Corporation,  at 
or  near  Elizabethtown,  KY,  to  those 
points  in  the  United  States  in  and  east  of 

MN,  lA,  MO,  OK,  and  TX,  restricted  to 
the  transportation  of  traffic  originating 
at  the  named  origin  and  destined  to  the 
indicated  destinations.  (Hearing  site: 
Birmingham  or  Montgomery,  AL) 

Note. — ^This  republication  reflects  a 
broadening  amendment  received  prior  to  the 
original  publication. 

MC  126305  (Sub-103F),  filed  December 

18, 1978,  previously  noticed  in  the  FR  of 
February  1, 1979.  Applicant:  BOYD 
BROTHERS  TRANSPORTATION  CO.. 
INC.,  R.D.  1,  Box  18,  Clayton,  AL  36016. 
Representative:  George  A.  Olsen,  P.O. 
Box  357,  Gladstone,  NJ  07934. 
Transporting  construction  materials 
(except  commodities  in  bulk),  from  the 
facilities  of  The  Celotex  Corporation,  at 
or  near  Texarkana,  TX,  to  those  points 
in  the  United  States  in  and  east  of  MN, 
lA.  MO,  OK,  and  TX,  restricted  to  the 
transportation  of  traffic  originating  at 
the  named  origin  and  destined  to  the 
indicated  destinations.  (Hearing  site: 
Birmingham  or  Montgomery,  AL.) 

Note. — ^This  republication  reflects  a 
broadening  amendment  received  prior  to  the 
original  publication. 

MC  126305  (Sub-104F),  filed  December 

18, 1978,  previously  noticed  in  the  FR  of 
February  1, 1979.  Applicant:  BOYD 
BROTHERS  TRANSPORTATION  CO., 
INC.,  R.D.  1,  Box  18,  Clayton,  AL  36016. 
Representative:  George  A.  Olsen,  P.O. 
Box  357,  Gladstone,  NJ  07934. 
Transporting  construction  materials 
(except  commodities  in  bulk),  from  the 
facilities  of  The  Celotex  Corporation,  at 
or  near  Deposit,  NY,  to  those  points  in 
the  United  States  in  and  east  of  MN,  lA, 

MO,  OK,  and  TX,  restricted  to  the 
transportation  of  traffic  originating  at 
the  named  origin  and  destined  to  the 
indicated  destinations.  (Hearing  site; 
Birmingham  or  Montgomery,  AL.) 


Note.— This  republication  reflects  a 
broadening  amendment  received  prior  to  the 
original  publication. 

MC  126305  (Sub-105F),  filed  December 

18, 1978,  previously  noticed  in  the  FR  of 
February  1, 1979.  Applicant:  BOYD 
BROTHERS  TRANSPORTATION  CO.. 
INC.,  R.D.  1,  Box  18,  Clayton,  AL  36016. 
Representative:  George  A.  Olsen,  P.O. 
Box  357,  Gladstone.  NJ  07934. 
Transporting  construction  materials 
(except  commodities  in  bulk),  fit)m  the 
frcilities  of  The  Celotex  Corporation,  at 
or  near  Pennsauken,  NJ.  to  those  points 
in  the  United  States  in  and  east  of  MN, 
lA,  MO,  OK.  and  TX,  restricted  to  the 
transportation  of  traffic  originating  at 
the  named  origin  and  destined  to  the 
indicated  destinations.  (Hearing  site: 
Birmingham  or  Montgomery,  AL) 

Note. — ^This  republication  reflects  a 
broadening  amendment  received  prior  to  the 
original  publication. 

Agatha  L  Mergenovich, 

Secretary. 

'PK  Doc.  aO-lS28  Filed  1-16-80;  S:45  am] 

NLUNQ  CODE  7035-01 


[No.  110-108531  (Sub-No.  20)  F] 

Bluo  Bird  Coach  Lines,  Inc.,  Extension* 
Genesee  County  (Clean,  N.Y.) 

The  decision  of  Division  2  of 
December  11, 1979,  in  the  above-entitled 
proceeding,  served  on  December  20, 
1979,  contains  an  inadvertent  error  in 
Appendix  B.  In  Part  (2),  the  Division 
additionally  found  there  was  a  need  for 
service  from  points  in  Chautauqua 
County,  NY.  That  county  was,  however, 
inadvertently  omitted  from  the  grant  in 
that  appendix.  Also,  in  that  same  part, 
change  “extending  Hawaii"  to 
“excluding  Hawaii". 

Please  correct  your  copies 
accordingly. 

Agatha  L  Mergenovich, 

Secretary. 

|FR  Ooc.  80-1527  Filed  1-18-80;  645  am] 

BILUNO  CODE  703S-01-M 


[Finance  Docket  No.  29181F] 

Southern  Pacific  Transportation  Co.- 
Abandonment  and  Sale  of  Trackage  in 
Harris  County,  Tex.;  Exemption 

agency:  Interstate  Commerce 
Commission. 

ACTION:  Notice  of  proposed  exemption. 

SUMMARY:  Southern  Pacific 
Transportation  Company  wants  to 
abandon  a  4.21  mile  segment  of  its 
trackage  in  Harris  County.  TX,  and  sell 
the  segment  which  is  in  need  of 
substantial  rehabilitation,  to  the  United 


Salt  Corporation.  United,  which 
operates  a  salt  mine  near  the  terminus 
of  the  segment,  will  then  undertake  the 
rehabilitation.  No  other  shippers  are 
served  or  would  be  affected  by  the 
contemplated  action.  A  petition  has 
been  filed  under  49  U.S.C.  10505  seeking 
exemption  from  49  U.S.C.  10903-10906. 
These  sections  require  the  filing  of  an 
appropriate  abandonment  application 
and  prior  approval  of  the  transaction  by 
the  Commission.  Petitioner  believes  that 
such  an  application  is  not  necessary  for 
the  Commission  to  carry  out  the 
transportation  policy  of  49  U.S.C.  10101. 
dates:  Comments  must  be  received  on 
or  before  February  19, 1980. 

ADDRESS:  Send  Comments  to:  Office  of 
the  Secretary,  Interstae  Commerce 
Commission,  12th  and  Constitution  Ave., 
N.W.,  Washington,  D.C.  20423. 

The  docket  number  should  be 
indicated  in  the  top  right  hand  comer  of 
all  statements.  All  written  submissions 
will  be  available  for  public  inspection 
during  regular  business  hours  at  the 
same  adcfress. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  Erenberg,  202-275-7245. 
SUPPLEMENTARY  INFORMATION:  On 
November  7, 1979,  the  Southern  Pacific 
Transportation  Company  (Southern 
Pacific),  filed  a  petition,  pursuant  to  49 
U.S.C.  10505  and  Rule  99  of  the 
Commission’s  general  rules  of  practice, 
seeking  exemption  from  the  provisions 
of  49  U.S.C.  10903-10906,  with  regard  to 
its  proposed  abandonment  of  a  4.21  mile 
segment  of  trackage  located  in  Harris 
County,  TX.  The  acquisition  and 
construction  of  the  segment,  which  is 
located  at  milepost  33.0  of  Southern 
Pacific’s  Dallas-Houston  line,  was 
authorized  in  Finance  Docket  No.  8374, 
Texas  &New  Orleans  Railroad 
Company  Requisition,  Etc.,  202 1.C.C. 

769  (1935).  The  line  serves  a  large 
mineral  deposit  consisting  of  gypsum, 
dolomitic  marble,  and  salt  It  has  no 
other  connections. 

Southern  Pacific  proposes  to  abandon 
and  sell  the  line  to  United  Salt 
Corporation  (United),  which  presently 
operates  a  salt  mine  near  the  terminus 
of  the  segment.  The  effective  tariff 
provides  only  for  service  to  United.  No 
other  common  carrier  or  through  service 
is  provided  over  the  line,  and  no  other 
shippers  would  be  affected  by  the 
proposed  action.  Southern  Pacific 
provides  tri-weekly  service  to  United  by 
local  runs  820  and  821.  Crew 
assignments  would  not  be  affected  by 
the  proposed  abandonment. 

At  present,  there  is  a  5  mile  an  hour 
speed  restriction  on  the  line.  The  cost  of 
track  rehabilitation,  which  would 
involve  installation  of  some  3,368  ties 
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and  related  ballast,  resurfacing  and 
embankment  restoration,  is  estimated  to 
be  $152,230.  In  1978,  239  cars  moved 
over  the  segment,  while  only  82  cars 
moved  over  it  in  the  Hrst  7  months  of 
1979.  United  will  rehabilitate  the  line 
after  its  purchase.  -  ■ 

Under  49  U.S.C.  10903,  a  rail  carrier 
providing  transportation  subject  to  the 
jurisdiction  of  the  Commission  may 
abandon  part  of  its  railroad  lines  only  if 
the  Commission  Hnds  that  the  present  or 
future  public  convenience  and  necessity 
require  or  permit  the  abandonment. 
Southern  PaciHc  has  requested 
exemption  from  the  above  and  certain 
related  sections  so  that  it  does  not  have 
to  nie  an  abandonment  application. 

Under  49  U.S.C.  10505,  we  can  exempt 
a  matter  related  to  a  rail  carrier.  This 
exemption  may  be  granted  only  if,  after 
an  opportunity  for  a  proceeding  is 
provided,  the  Commission  finds  that, 
because  of  the  abandonment's  limited 
scope,  the  application  requirement:  (1]  Is 
net  necessary  to  carry  out  the 
transportation  policy  of  section  10101, 

(2)  would  be  an  unreasonable  burden  on 
a  person,  class  of  persons,  or  interstate 
and  foreign  commerce,  and  (3)  would 
serve  little  or  no  useful  public  purpose. 

Southern  Pacific  believes  that  its 
proposal  is  the  type  of  transaction 
which  Congress  intended  the 
Commission  to  exempt  when  it  adopted 
49  U.S.C.  10505.  It  equates  the  subject 
trackage  to  an  industrial  spur,  the 
abandonment  of  which  is  excepted  from 
the  Commission's  jurisdiction  under  49 
U.S.C.  10907(bKl). 

Before  granting  an  exemption,  we  are 
required  to  provide  the  opportunity  for  a 
proceeding.  The  request  for  comments 
on  a  requested  exemption  of  the 
proposed  transaction  is  that  opportunity. 
All  comments  filed  in  response  to  this 
notice,  along  with  Southern  Pacific's 
petition,  will  be  used  to  determine 
whether  or  not  the  exemption  under  49 
U.S.C.  10505  should  be  granted. 

This  proceeding  is  instituted  under  the 
authority  of  49  U.S.C.  10505  and 
pursuant  to  5  U.S.C.  553,  559. 

This  proceeding  is  not  a  major  federal 
action  significantly  affecting  energy 
consumption  or  the  quality  of  the  human 
environment. 

Dated:  December  14, 1979. 

By  the  Commission,  Chairman  O'Neal,  Vice 
Chairman  Stafiord,  Commissioners  Gresham. 
Clapp,  Christian.  Trantum,  Gaskins,  and 
Alexis.  Commissioner  Christian  not 
participating. 

Agatha  L.  Mergenovich, 

Secretary. 

|FR  Doc.  80-1570  Filed  1-16-80;  a-45  am| 

BtUJNG  CODE  7035-01-M 
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1 

CONSUMER  PRODUCT  SAFETY 
COMMISSION. 

Revised  Agenda' 

TIME  AND  date:  Commission  Meeting. 
Wednesday,  January  16, 1980,  9:30  a.m. 

STATUS:  Part  Open,  Part  Closed  to  the 
Public. 

location:  Third  Floor  Hearing  Room, 
llll-18th  St,  NW.,  Washington,  D.C. 

MATTERS  TO  BE  CONSIDERED: 

A.  Open  to  the  Public 

1.  Sodium  Fluoride  Petition,  PP  79-2 

The  Commission  will  consider  a  petition  in 
which  the  Upjohn  Company  asks  for  an 
exemption  from  special  packaging 
requirements  for  certain  tablet  preparations 
of  sodium  fluoride.  The  staff  has 
recommended  that  the  Commission  grant  the 
petition  and  propose  an  exemption  for 
sodium  fluoride  drug  preparations  in  both 
liquid  and  tablet  forms  containing  no  more 
than  264  milligrams  of  the  drug  per  package. 

B.  Closed  to  the  Public 

2.  Briefing  on  Lead  in  Paint  Petitions 
The  sta^  will  brief  the  Commission  on 

issues  related  to  two  petitions  concerning  the 
ban  of  lead  in  paint  on  children’s  products. 
The  Commission  will  decide  on  the  petitions 
at  its  January  23  meeting.  One  petition  seeks 
an  exemption  from  the  ban;  the  other  seeks 
an  amendment.  (Closed  under  exemptions  4 
and  10:  confidential  commercial  or  financial 
information;  and  litigation). 


'  Agenda  revised  January  11. 1980  to  add  item  3. 

In  adding  this  item,  the  Commission  determined  that 
agency  business  requires  consideration  of  that 
matter  without  the  normal  seven-day  advance 
notice.  Agenda  originally  approved  January  8, 1980. 


3.  Possible  Settlement  of  a  Section  1$  Matter 
The  Commission  will  consider  possible. 

settlement  of  a  matter  under  section  15  of  the 
Consumer  Product  Safety  Act.  (Closed  under 
exemptions  9  and  10:  possible  signiHcant 
frustration  of  agency  action;  and  possible 
civil  action). 

4.  Potential  Conflict  of  Interest 
Determination 

The  Commission  will  consider  whether  to 
refer  a  potential  conflict  of  interest  question 
to  the  appropriate  bar  committee.  (Closed 
under  exemptions  5  and  6:  possible 
accusation  of  a  crime  or  formal  censure; 
possible  disclosure  of  information,  disclosure 
of  which  would  be  a  clearly  unwarranted 
invasion  of  personal  privacy). 

CONTACT  person:  Sheldon  D.  Butts, 
Assistant  Secretary,  Suite  3(X),  llll-18th 
St.,  NW.,  Washington,  D.C.  20207 

|S-S»-a0  Filed  1-15-60;  9:28  am) 
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January  15, 1980. 

COUNCIL  ON  ENVIRONMENTAL  QUALITY. 
TIME  AND  date:  Thursday,  January  24, 
1980, 11:30  a.m. 

place:  Conference  Room,  722  Jackson 
Place,  NW.,  Washington,  D.C.  20006. 
STATUS:  Open  Meeting. 

MATTERS  TO  BE  CONSIDERED: 

1.  Old  Business. 

2.  Briefing  on  status  of  agencies'  NEPA 
procedures. 

3.  BrieHng  on  status  of  the  interagency  task 
force  study  on  Davis  Power  project. 

CONTACT  PERSON  FOR  MORE 

information:  John  F.  Shea,  III,  (202) 
395-4616. 

IS-95-80  Filed  1-15-60;  3:28  pm] 
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FEDERAL  DEPOSIT  INSURANCE 
CORPORATION. 

Notice  of  Agency  Meeting. 

Pursuant  to  the  provisions  of  the 
“Government  in  the  Sunshine  Act”  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
at  10:30  a.m.  on  Monday,  January  14, 
1980,  the  Corporation’s  Board  of 
Directors  met  by  telephone  conference 
call  to  consider  certain  matters  which  it 
had  determined,  on  motion  of  Chairman 
Irvine  H.  Sprague,  seconded  by  Director 
William  M.  Isaac  (Appointive],  and 
concurred  in  by  Director  John  G. 
Heimann  (Comptroller  of  the  Currency), 


required  its  consideration  on  less  than 
seven  days'  notice  to  the  public. 

The  Board  met  in  closed  session  to 
authorize  payment  of  the  insured 
deposits  in  Bank  of  Lake  Helen,  Lake 
Helen,  Florida,  which  was  closed  by  the 
Comptroller  of  the  State  of  Florida  as  of 
the  close  of  business  Friday,  January  11, 
1980,  and  to  appoint  a  liquidator  for  the 
assets  of  the  closed  bank,  after 
determining,  on  motion  of  Chairman 
Irvine  H.  Sprague,  seconded  by  Director 
William  M.  Isaac  (Appointive), 
concurred  in  by  Director  John  G. 
Heimann  (Comptroller  of  the  Currency) 
that  the  public  interest  did  not  require 
consideration  of  the  matter  in  a  meeting 
open  to  public  observation  and  that  the 
matter  could  be  considered  in  a  closed 
meeting  pursuant  to  subsection  (c)(9)(B) 
of  the  “Government  in  the  Sunshine 
Act”  (5  U.S.C.  552b(c)(9)(B)). 

The  Board  then  considered  in  open 
session  a  recommendation  of  the 
Division  of  Liquidation  regarding  a 
single  signature  authorization  system 
with  respect  to  the  Corporation’s  deposit 
insurance  account  and  receiverships’ 
dividend  account  maintained  at  the 
Federal  Reserve  Bank  of  Chicago  (Case 
No.  44,207). 

The  Board  further  determined,  by  the 
same  majority  vote,  that  no  earlier 
notice  of  the  meeting  was  practicable. 

Dated:  January  14, 1980. 

Federal  Deposit  Insurance  Corporation. 

Hoyle  L.  Robinson, 

Executive  Secretary, 

|S-«O-a0  Filed  1-15-80;  12:13  pm) 
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FEDERAL  DEPOSIT  INSURANCE 
CORPORATION. 

Notice  of  Agency  Meeting. 

Pursuant  to  the  provisions  of  the 
“Government  in  the  Sunshine  Act”  (5 
U.S.C.  552b],  notice  is  hereby  given  that 
at  2:30  p.m.  on  Monday,  January  21, 
1980,  the  Federal  Deposit  Insurance 
Corporation’s  Board  of  Directors  will 
meet  in  closed  session,  by  vote  of  the 
Board  of  Directors  pursuant  to  sections 
552b(c)(2),  (c)(6),  (c)(8),  (c)(9)(A)(ii), 
(c)(9)(B),  and  (c)(10)  of  title  5,  United 
States  Code,  to  consider  the  following 
matters: 

Applications  for  Federal  deposit 
insurance: 
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Fidelity  Bank  of  Troy,  a  proposed  new 
bank,  to  be  located  at  888  West  Big  Beaver 
Road,  Troy,  Michigan,  for  Federal  deposit 
insurance. 

Fidelity  Bank  of  Bingham  Farms,  a 
proposed  new  bank,  to  be  located  at  30700 
Telegraph  Road,  Bingham  Farms,  Michigan, 
for  Federal  deposit  insurance. 

Application  for  Federal  deposit 
insurance  coincident  with  withdrawal 
from  the  Federal  Reserve  System: 

The  Trust  Company  of  New  Jersey,  Jersey 
City,  New  Jersey. 

Applications  for  Federal  deposit 
insurance  of  United  States  branches  of 
foreign  banks: 

Allied  Irish  Banks  Limited,  Dublin,  Ireland, 
for  its  branch  located  at  405  Park  Avenue, 
New  York,  New  York. 

The  Governor  and  Company  of  the  Bank  of 
Ireland,  Dublin,  Ireland,  for  its  branch  located 
at  640  Rfth  Avenue,  New  York,  New  York. 

Bank  Leumi  le-Israel  B.M.,  Tel  Aviv,  Israel, 
for  its  branch  located  at  100  North  LaSalle 
Street  Chicago,  Illinois. 

Bank  Leumi  le-Israel  B.M.,  Tel  Aviv,  Israel, 
for  its  branch  located  at  1511  Walnut  Street 
Philadelphia,  Pennsylvania. 

Bank  Hapoalim  B.M.,  Tel  Aviv,  Israel,  for 
its  branches  located  at  174  North  Michigan 
Avenue,  Chicago,  Illinois;  70  Federal  Street, 
Boston,  Massachusetts;  10  Rockefeller  Plaza, 
New  York,  New  York;  97-77  Queens 
Boulevard,  Rego  Part  New  York;  445  Broad 
Hollow  Road,  Melville,  New  York;  and  3  Penn 
Center  Plaza,  Philadelphia,  Pennsylvania. 

Application  for  consent  to  establish  a 
branch: 

United  States  Savings  Bank  of  Newark, 

N.J.,  Newark,  New  Jersey  for  consent  to 
establish  a  branch  at  Irvington  Avenue  and 
Manor  Drive,  Newark,  New  Jersey. 

Request  pursuant  to  section  19  of  the 
Federal  Deposit  Insurance  Act  of 
consent  to  service  of  a  person  convicted 
of  an  offense  involving  dishonesty  or  a 
branch  of  trust  as  a  director,  officer  or 
employee  of  an  insured  bank: 

Name  of  person  and  of  bank  authorized  to 
be  exempt  form  disclosure  pursuant  to  the 
provisions  of  subsection  (c)(6}  of  the 
"Government  in  the  Sunshine  Act”  (5  U.S.C 
552b(c)(6)). 

Reconunendations  regarding  the 
liquidation  of  a  bank’s  assets  acquired 
by  the  Corporation  in  its  capacity  as 
receiver,  liquidator,  or  liquidating  agent 
of  those  assets: 

Case  No.  44,174-L — International  City  Bank 
and  Trust  Company,  New  Orleans,  Louisiana. 

Case  No.  44,175-L — International  City  Bank 
and  Trust  Company,  New  Orleans,  Louisiana. 

Case  No.  44,202-L — Northern  Ohio  Bank, 
Cleveland,  Ohio. 

Memorandum  re:  Determination  of  Market 
Value  on  Sale  of  Mortgage  Loans. 

Recommendations  with  respect  to  the 
initiation  or  termination  of  cease-and- 
desist  proceedings,  termination-of- 


insurance  proceedings,  or  suspensions 
or  removal  proceedings  against  certain 
insured  banks  or  officers  or  directors 
thereof: 

Names  of  persons  and  names  and  locations 
of  banks  authorized  to  be  exempt  from 
disclosure  pursuant  to  the  provisions  of 
subsections  (c)(6),  (c)(8),  and  (c)(9)(A)(ii)  of 
the  "Government  in  the  Sunshine  Act”  (5 
U.S.C.  552b(c)(6),  (c)(8),  and  (c)(9)(A)(u)). 

Personnel  actions  regarding 
appointments,  promotions, 
administrative  pay  increases, 
reassignments,  retirements,  separations, 
removals,  etc.: 

Names  of  employees  authorized  to  be 
exempt  from  disclosre  pursuant  to  the 
provisions  of  subsections  (c)(2)  and  (c)(6)  of 
the  “Government  in  the  Sunshine  Act”  (5 
U.S.C.  552b(c)(2)  and  (c)(6)). 

Grievance  Officer’s  report  and 
recommendations  with  respect  to  the 
formal  grievance  of  a  Corporation 
employee. 

'The  meeting  will  be  held  in  the  Board 
Romn  on  the  sixth  floor  of  the  FDIC 
Building  located  at  550 — 17th  Street, 
N.W.,  Washington,  D.C. 

Requests  for  information  concerning 
the  meeting  may  be  directed  to  Mr. 
Hoyle  L  Robinson,  Exectuve  Secretary 
of  the  Corporation  at  (202)  389-4425. 

Dated:  January  14, 1980. 

Federal  Deposit  Insurance  Corporation. 

Heyle  L.  Robinson, 

Executive  Secretary. 

|S-ai-S0  PUed  1-15-80;  12:13  pm] 
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FEDERAL  DEPOSIT  INSURANCE 
CORPORATION. 

Notice  of  Agency  Meeting. 

Pursuant  to  the  provisions  of  the 
’’Government  in  the  Sunshine  Act”  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
the  Federal  Deposit  Insurance 
Corporation’s  Board  of  Directors  will 
meet  in  open  session  at  2:00  p.m.  on 
Monday,  January  21, 1980,  to  consider 
the  following  matters: 

Disposition  of  minutes  of  previous 
meetings. 

Request  by  the  Comptroller  of  the 
Currency  for  a  report  on  the  competitive 
factors  involved  in  the  proposed  merger 
of  The  Commonwealth  National  Bank, 
Harrisburg,  Pennsylvania,  and  The  First 
National  Bank  of  Shippensburg, 
Shippensburg,  Pennsylvania. 

Reports  of  committees  and  officers: 

Minutes  of  the  actions  approved  by  the 
Committee  on  Liquidations,  Loans  and 
Purchases  of  Assets  pursuant  to  authority 
delegated  by  the  Board  of  Directors. 

Reports  of  the  Director  of  the  Division  of 
Bank  Supervision  with  respect  to  applications 


or  requests  approved  by  him  and  the  various 
Regional  Directors  pursuant  to  authority 
delegated  by  the  Board  of  Directors. 

Report  of  the  Controller  on  the  termination 
of  the  liquidation  of  Berea  Bank  and  Trust 
Company,  Berea,  Kentucky. 

The  meeting  will  be  held  in  the  Board 
Room  on  the  sixth  floor  of  the  FDIC 
Building  located  550  17th  Street,  N.W., 
Washington,  D.C. 

Requests  for  information  concerning 
the  meeting  may  be  directed  to  Mr. 
Hoyle  L  Robinson,  Executive  Secretary 
of  the  Corporation,  at  (202)  389-4425. 

Dated:  January  14, 1980. 

Federal  Deposit  Insurance  Corporation. 
Hoyle  L.  Robinson, 

Executive  Secretary. 

(8-92-80  Piled  1-15-80;  12:13  p-m.] 
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FEDERAL  ELECTION  COMMISSION. 

DATE  AND  TIME:  Tuesday,  January  22, 
1980  at  10  a.m. 

PLACE:  1325  K  Street  NW.,  Washington, 
D.C. 

STATUS:  'This  meeting  will  be  closed  to 
the  public. 

MATTERS  TO  BE  CONSIDERED: 

Compliance.  Personnel. 

DATE  AND  TIME:  Thiu^day,  January  24, 
1980  at  10  a.m. 

STATUS:  'This  meeting  will  be  open  to  the 
public. 

MATTERS  TO  BE  CONSIDERED: 

Setting  of  dates  for  future  meetings. 
Correction  and  approval  of  minutes. 
Certiflcations. 

1980  election  and  related  matters. 
Appropriations  and  budget. 

Pending  legislation. 

Classification  actions. 

Routine  administrative  matters. 

PERSON  TO  CONTACT  FOR  INFORMATION: 

Mr.  Fred  Eiland,  Public  Information 
Officer,  Telephone:  202-523-4065. 
Marjorie  W.  Emmons, 

Secretary  to  the  Commission. 

fS-84-80  Filed  1-15-80;  3:28  pm) 
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NATIONAL  CREDIT  UNION 
ADMINISTRATION  BOARD. 

Notice  of  Change  in  Subject  of 
Meeting. 

The  National  Credit  Union 
Administration  Board  has  determined 
that  its  business  requires  that  the 
previously  announced  meeting  on 
January  17, 1980,  include  an  additional 
item  which  will  be  open  to  public 
observation:  Comments  on  Department 
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of  Labor's  proposed  regulations  that 
characterhEe  Federal  deposit  insurance 
as  a  government  contract  for  purposes 
of  Executive  Order  11246. 

Earlier  announcement  of  this  change 
was  not  possible. 

The  previously  announced  items  are: 

1.  Review  of  Central  Liquidity  Facility 
Lending  Rates. 

2.  Declaration  of  Central  Liquidity  Facility 
quarterly  dividend. 

3.  Extension  of  experiemental  pilot 
program:  shared  automatic  teller  machines. 

4  AppUcations  for  charters,  amendments  to 
charters,  bylaw  amendments,  mergers, 
conversions  and  insurance  as  may  be 
pending  at  that  time. 

The  meeting  will  be  held  at  10  a.m.  in 
the  Board’s  offices  at  1776  G  Street  NW., 

Washington,  D.C.  Information  may  be 
obtained  from  Rosemary  Brady, 

Secretary  of  the  Board,  telephone:  (202) 

357-1100. 

By  Order  of  the  National  Credit  Union 

Administration  Board.  ’  effective  January  15.  .  "  '  .  v 

1980. 

Harold  Black, 

Board  Member. 

Lawrence  Connell, 

Chairman.  « 

P.  A.  Mack,  Jr.. 

Vice  Chairman. 

|S-a3-80  Filed  l-is-ao;  2:41  pm| 
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NEKaHBORHOOO  REINVESTMENT 
CORPORATION 

Annual  Meeting  of  the  Board  of  Directors  _ 

TIME  AND  date:  2:00  p.m.;  January  23. 

1980. 

PLACE:  Board  Room,  Sixth  Floor.  1700  G  “ 

Street  N.W„  Washington,  D.C. 

STATUS:  Open  Meeting. 

CONTRACT  PERSON  FOR  MORE 
information:  Timothy  McCarthy, 

Assistant  Director.  Communications. 

202-377-6815. 

Agenda:  Call  to  Order  and  Remarks  of  the 
Chairman.  Approval  of  Minutes,  October 
24. 1979.  Appointment  of  the  Audit 
Committee.  Personnel  Committee  Report. 

Approval  of  Statement  Employee  * 

Responsibility  and  Conduct  Audit 
Committee  Report.  Election  of  Officers. 

Executive  Director's  Report.  Treasurer's  ' 

Report. 

No.  9,  January  15. 1980. 

Donnie  L.  Bryant, 

Secretary. 

|S-9fr-8(>-M  Filed  l-lS-SOl  9^4$  ant) 

'  Voting  for  this  Action:  Chairman  Lawrence 
ConnelL  Vice  Chairman  P.  A.  Mack,  Jr.,  and  Board 
Member  Harold  Alonza  Black  unanimously  voted  to 
add  this  item  to  the  agenda.  ^ 


